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PREFACE. 


In  completing  his  second  volume,  the  Editor  can  only  acknow- 
ledge, i^ith  thanks,  the  contributions  of  the  various  friends  by  whom 
its  contents  were  chiefly  reported,  and  to  whom  is  due  whatever 
value  it  has  acquired  as  an  authority  in  the  Courts,  and  with  the 
text-writers. 

A  continuance  of  the  same  arrangements  will,  it  is  hoped,  con^ 
tinue  to  secure  for  this  series  of  Reports  the  same  confidence  that 
has  been  accorded  to  them  failberto. 

C*owk»Op>ice  Row,  Templb, 
Juljf,  184S« 
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91 


ERRATA. 

In  Rig,  V.  Ktrwaut  p.  117,  twelfth  line  from  the  top,  for  "  this  was  an  action  to  quash  a  con- 
viction/' read  "  this  was  a  motion  to  quash  a  conviction.** 

In  TUa  Queen  v.  Burke  and  Kelbf,  p.  295,  sixth  line  from  the  bottom,  for  "  he  would  not  say  that 
the  prisoner  was  the  man  whom  lie  had  identified/'  read  "  he  would  not  say  that  the  prisoner  was 
not  the  man  whom  he  had  identified." 

In  The  Queen  v.  Grace,  p.  101,  the  words  "  the  clerk  of  the  Crown  stated  that  the  indictment 
was  of  such  length  that  it  would  take  two  days  to  read  it»"  ought  to  have  been  inserted  between 
brackets* 


REPORTS 


€Hminal  ftalu  ^»»tii* 


COURT  OP  QUEEN'S  BENCH. 

Friday,  February  13,  1846. 

Thb  Qubbn  v.  The  Midiand  Railway  Company,  (a) 

Cor(mer*$  inqttitition — Informality. 

A  ctfrcma^B  inqmsUion  stated  that  ^*a  ^certain  locomotive  Bteam^-engine,  ^^  with  a 
certain  tender  attached  thereto^  and  with  divert,  to  wit,  three  carriages  far  pas- 
eengere  on  the  railway,  ^c,  and  which  carriages  respectively  were  then  and  there 
attached  and  fastened  together  to  the  said  tender^  ^c,  and  which  gaid  engine  and 
tender  and  carriages  were  then  and  there  moning  and  travelling  along  the  said  rail- 
way, tow  *rds  the  town  of  N."  It  then  proceeded  in  a  fresh  sentence :  ^*  And  the 
jurors  aforesaid,  Sfc,  do  further  say,  th€U  whilst  the  tame  engine,  tender,  and 
carriages,  were  moving  and  travelling  along  the  said  railway,  a  certain  other  loco- 
wtotive  steam-engine,  with  a  tender  and  carriages,  ifc,  were  moving  and  travelling 
along  the  said  railway,  in  a  direction  from  the  said  town  of  N'.,  towards  the  firet- 
mentioned  engine,  tender,  and  carriages"  It  then  concluded  by  stating,  that  the  two 
trains,  accidentally,  casually,  and  by  misfortune,  came  into  violent  contact  and 
collision;  and  that  the  deceased,  by  means  of  such  collision,  was  thrown  out  of  the 
carriage  in  which  he  was  riding,  and  thereby  received  the  mortal  injuries  of  which  he 
died. 

Held,  that  the  inquisition  was  insensible  tu  it  stood;  and  that  as  there  were  no  words 
the  refection  of  which  would  clearly  make  it  iiUelligible,  it  must  be  qwuhed. 

MD.  HILL,  in  a  former  Term,  had  obtained  »  rule  calling  on 
•     the  Solicitor  to  the  Treasury  to  shew  cause  why  the  follow- 
ing inquisition,  removed  into  this  court  by  certiorari,  should  not  be    Th«  Midland 
quashed :—  -^^"•y 

"  County  of  Nottingham  ■)  An  inquisition,   indented,  taken  for  our 
to  wit.  J       Sovereign    Lady    the    Queen,    at    the 

house  of  William  Pick,  known  by  the  name  or  the  sign  of  the  Three 
Wheat  Sheaves,  in  the  parish  of  Lenton,  in  the  county  of  Notting- 
ham, on  the  22nd  day  of  November,  in  the  eighth  year  of  the  reign 
of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God  Queen  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  Defender  of  the 
Faith,  and  in  the  year  of  our  Lord  1844,  and  from  thence  duly 
adjourned  to  the  County  Hall  of  the  said  county,  in  the  same  county, 
until  the  2nd  day  of  December  now  instant,  and  there  duly  con- 
tinued and    holden    by  adjournment  on   the  2nd  and   3rd  days  of 
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December  now  instant,  respectively,  and  from  thence  duly  adjourned 
on  the  said  8rd  day  of  December  until  the  12th  day  of  December 
now  instant,  to  the  said  house  of  the  said  William  Pick,  known  by 
the  name  or  sign  of  the  Three  Wheat  Sheaves,  in  the  parish  of 
Lenton,  in  the  county  aforesaid,  and  then  and  there  duly  continued 
and  holden  by  adjournment,  before  Christopher  Swann,  gentleman, 
one  of  the  coroners  of  our  said  Lady  the  Queen  for  the  said  county, 
on  view  of  the  body  of  William  Varnells,  lying  dead  at  the  said 
parish  of  Lenton,  on  the  day  and  year  first  aforesaid,  upon  the  oaths 
of  Thomas  Bayley,  &c.,  good  and  lawful  men  of  the  said  county, 
duly  chosen  as  by  law  is  required ;  and  who,  being  then  and  there 
duly  sworn  and  charged  to  inquire  for  our  said  Lctdy  the  Queen 
when,  how,  and  by  what  means  the  said  William  Varnells  came  to 
his  death,  do,  upon  their  oaths,  say,  that  heretofore,  to  wit,  on  the 
21st  day  of  November  aforesaid,  in  the  year  aforesaid,  at  the 
parish  of  Lenton  aforesaid,  in  the  county  aforesaid,  a  certain  loco- 
motive steam-engine,  numbered  48,  with  a  certain  tender  attached 
thereto  and  worked  therewith,  and  also  with  divers,  to  wit,  three 
carriages  used  for  the  conveyance  of  passengers  for  hire  on  a  certain 
railroad  or  tramway,  called  the  Midland  Railway,  there  situate  and 
which  said  carriages  respectively  were  then  and  there  attached  and 
fastened  together  to  the  said  tender,  and  were  then  and  there  pro- 
pelled by  the  said  locomotive  steam-engine,  and  which  said  loco* 
motive  steam-engine y  tender^  and  carriages  were  then  and  there 
moving  and  travelling  along  the  said  railroad  or  tramway  towards 
the  town  and  county  of  the  town  of  Nottingham  ;  and  the  jurors 
aforesaid,  upon  their  oaths,  do  further  say,  what  whilst  and  during 
the  time  that  the  same  locomotive  steam-engine,  tender,  and  car- 
riages were  so  moving  and  travelling  along  the  said  railroad  or 
tramway,  a  certain  other  locomotive  steam-engine,  numbered  25, 
with  a  certain  other  tender  attached  thereto  and  worked  therewith 
and  propelled  thereby,  with  divers,  to  wit,  five  other  carriages  used 
for  the  conveyance  of  passengers  for  hire,  and  then  and  there  respec- 
tively fastened  together  and  attached  and  fastened  to  the  said  last- 
mentioned  tender,  and  in  one  of  which  said  last-mentioned  carriages, 
to  wit,  the  carriage  nearest  but  one  to  the  said  last-mentioned  tender, 
the  said  Wm.  Varnells  was  then  and  there  a  passenger,  and  was 
then  and  there  riding  in  and  being  carried  in  and  conveyed  thereby, 
were  then  and  there  moving  and  travelling  upon  and  along  the  said 
railroad  or  tramway  in  a  direction  from  the  said  town  and  county  of 
the  town  of  Nottingham  towards  the  said  first-mentioned  locomotive 
steam-engine,  tender,  and  carriages,  and  that  the  said  first-mentioned 
locomotive  steam-engine,  tender,  and  carriages,  and  the  said  secondly 
above-mentioned  locomotive  steam-engine,  tender,  and  carriages, 
being  then  and  there  so  respectively  moving  and  travelling  upon  and 
along  the  said  railroad  or  tramway  in  opposite  and  different  direc- 
tions, then  and  there  accidentally,  casually,  and  by  misfortune,  came 
into  violent  and  forcible  contact  and  collision,  and  then  and  there 
violently  and  forcibly  met  and  struck  to,  at,  and  against  each  other, 
and  were  then  and  there  respectively  with  great  force  and  violence 
struck  and  shaken  together ;  and  that  the  said  Wm.  Varnells,  so  being 
such  passenger  as  aforesaid,  was,  by  means  of  such  contact  and  collision 
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and  soch  meeting  and  striking  and  shaking  together  as  aforesaid^ 
forced,  cast^  and  thrown  with  great  violence  out  of  the  said  carriage 
in  which  he  was  so  riding  and  being  carried  and  conveyed  as  afore- 
said, to,  at,  and  npon  the  ground,  by  means  whereof  he,  the  said 
Wm.  Varnells,  then  and  there  did  receive  one  mortal  shock  andcon- 
cossion,  and  did  also  then  and  there  receive  divers  mortal  frac tares 
of  the  right  thigh  of  him,  the  said  Wm.  Varnells,  and  divers  mortal 
lac«>rations,  wounds,  and  bruises,  in  and  upon  the  said  right  thigh 
and  the  right  leg  of  him,  the  said  Wm.  Varnells,  and  did  then  and 
there  also  receive  divers  mortal  lacerations  and  ruptures  of  the 
blood-vessels  and  arteries  of  the  said  thigh  and  leg  of  him,  the  said 
Wm.  Varnells,  of  which  said  mortal  shock  and  concussion,  fractures, 
lacerations,  wounds  and  bruises,  and  ruptures,  he,  the  said  Wm. 
Varnells,  then  and  there,  to  wit,  on  the  21st  day  of  November  afore- 
said, in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid^  died ;  and  so  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say  that  the  said  Wm.  Varnells,  in  manner  and  by  the 
means  aforesaid,  accidentally,  casnally,  and  by  misfortune,  came  to 
his  death,  and  not  otherwise ;  and  that  the  said  locomotive  steam- 
engines,  tenders,  and  carriages  above  respectively  mentioned  were 
respectively  moving  to  the  death  of  the  said  Wm.  Varnell,  and 
are  together  of  the  value  of  one  thousand  pounds,  and  are  the  goods 
and  chattels  and  in  the  possession  of  the  Midland  Railway  Com- 
pany. 

"  In  witness  whereof,  as  well  the  said  coroner  as  the  jurors  afore- 
said have  hereunto  set  and  subscribed  their  hands  and  seals  this  12th 
day  of  December,  in  the  year  aforesaid." 

Waddington,  in  last  Michaelmas  Term  (Saturday,  November  8), 
shewed  cause. — The  first  objection  taken  to  this  inquisition  is,  that 
it  is  not  alleged  to  have  been  taken  either  on  view  of  the  body,  or 
before  a  coroner  of  the  county,  or  upon  the  oaths  of  a  jury  of  the 
connly :  and  the  argument  on  that  point  will  be,  that  those  circum- 
stances ought  to  have  been  stated  separately  with  regard  to  each 
adjoornment ;  but  it  is  submitted  that  that  cannot  be  necessary, 
inasmuch  as  the  last  clause  of  the  sentence,  commencing  "  before 
Christopher  Swann,  Gentleman,"  overrides  and  applies  to  the 
whole.  The  next  objection  is,  that  it  does  not  appear  within  what 
connty  the  mortal  injuries  were  received  ;  bat  the  venue  is  Notting- 
hamshire, and  the  words  ^^  then  and  there  "  accompany  the  statement 
of  every  material  fact.  The  third  objection,  that  the  time  of  re- 
ceiving the  mortal  injury  is  not  stated,  is  expressly  cured  by  stat. 
6  &  7  Vict.  c.  83,  s.  2.  The  three  remaining  objections  are  sub- 
stantially the  same ;  they  amount  to  this,  that  it  does  not  appear 
npon  the  face  of  the  inquisition  with  sufficient  clearness  what  were 
the  chattels  moving  to  the  death,  and  in  what  way  the  collision 
happened.  This  objection  depends  mainly  upon  a  grammatical 
error  in  the  framing  of  the  inquisition.  The  first  sentence  de- 
scribing the  progress  of  one  train  towards  the  town  of  Nottingham, 
has  no  grammatical  termination  j  but  the  meaning  is  perfectly 
obvious,  and  if  the  Court  will  reject  as  surplusage  the  words, 
''which  said  steam-engine,  tender,  and  carriages,"  the  sentence  will 
be  complete   and    intelligible.      In  R,   v.    Edwards   and    Morris 
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(1  Leach^  109),  the  Court  rejected  superfluous  words  in  order  to  sup- 
port an  indictment.  Then,  as  to  the  chattels  moving  to  the  death, 
the  jury  have  found,  that  the  "  engines,  tenders,  and  carriages  above 
respectively  mentioned,  were  respectively  moving  to  the  death ; ''  and 
that  is  sufficient.  It  is  quite  unnecessary  to  set  out  the  mode  in 
which  the  different  chattels  contribute  to  cause  the  death  ;  and  in- 
deed, it  could  not  well  have  been  stated  with  more  particularity  than 
it  is.  Of  course,  if  the  death  had  been  occasioned  by  a  blow  from 
one  of  the  carriages,  that  ought  to  have  been  stated ,  but  the  de- 
ceased being  thrown  out  of  the  carriage,  was  killed  by  the  violence 
of  the  shock  ;  and  the  inquisition  in  this  respect  accurately  describes 
the  occurrence.  The  rule  of  law,  ^^  omnia  qicce  tnovent  ad  mortem 
sunt  deodanda,"  does  not  apply  only  to  those  chattels  which  imme- 
diately cause  the  death,  but  the  forfeiture  extends  to  every  other 
chattel  in  motion  with  the  principal  chattel.  Omne  quod  movet  eo, 
quod  hoviinem  ocGidit,  deodandum,  (Fitz.  Cor.  403  ;  Staun.  P.  C. 
lib.  1,  c.  12,  f.  20,  a;  and  Case  of  the  Lord  of  the  Manor  of  Hamp- 
stead,  1  Salk.  220  j  Jervis  on  Coroners,  cap.  7 ;  1  tStark.  Cr.  PI. 
247.)  [The  stat.  9  Vict.  c.  62,  abolishes  deodands  from  and  after 
1st  September,  1846.] 

M.  D,  Hill  and  K,  Macaulay,  (a)  contra. — The  late  stat.  (6  &  7 
Vict.  c.  83)  shews,  at  all  events,  that  before  that  time  very  technical 
objections  had  been  upheld ;  and  although  it  cures  some  of  those 
objections,  it  leaves  others  untouched.  Now,  first,  this  inquisition 
does  not  shew  that  the  whole  proceedings  were  taken  upon  oath  at 
all,  or  upon  view  of  the  body ;  but  only  that  the  proceedings  after 
the  last  adjournment  were  so ;  and  a  view  of  the  body  is  necessary 
before  going  into  the  inquest.  {R.  v.  Ferrand,  3  B.  &  Aid.  260.) 
[CoLERiDOB,  J. — Words  intended  to  override  the  whole  of  a  sen- 
tence are  properly  placed  at  the  end  of  it ;  and  here  at  the  very 
commencement  of  the  document,  it  is  called  an  "inquisition,^^  which 
it  could  not  be  without  a  jury.]  The  great  fault  is  in  stating  the 
adjournments  at  all.  [Coleridgb,  J. — -Then  if  that  be  struck  out, 
the  inquisition  would  clearly  be  good.]  Secondly,  at  all  events,  the 
description  of  the  collision  is  insufficient.  The  first  sentence  is  left 
incomplete.  [Williams,  J. — But  does  it  not  involve  an  allegation 
that  the  train  was  proceeding  towards  Nottingham  ?]  Every  ma- 
terial fact  ought  to  be  directly  and  positively  averred  ;  but  here 
there  is  only  a  series  of  nominative  cases,  which  it  is  proposed  to 
convert  into  a  positive  averment  by  rejecting  certain  words ;  and  if 
words  are  to  be  rejected,  it  would  be  quite  as  easy  to  form  a  sen- 
tence that  would  not  support  as  one  that  would  support  the  deodand. 
In  R,  V.  The  Midland  Counties  Railway  Company  {b)  this  Court, 
a  short  time  ago,  quashed  an  inquisition  on  this  very  ground,  that  a 

(a)  The  rule  in  this  case  had  been  obtained  partly  upon  aflSda?its,  and  partly  for  defects 
apparent  on  the  face  of  the  inqaiaition;  but  it  was  admitted  by  Hill  that  the  affidavits 
were  answered.  No  concilium  had  been  in  fact  obtained ;  but  Waddington  objected  that 
Macaulay  should  not  be  heard,  on  the  ground  that  the  same  role  must  apply  as  if  the  ar- 
gument were  upon  a  eoncUium ;  and  R.  v.  Brownhw  (11  Ad.  &  Ell.  125)  was  referred  to.  The 
Court  heard  Macaulay;  and  Waddington  was  allowed  to  reply;  but  Lord  Denman,  CJ., 
having  consulted  Mr.  Robinson,  said  that  it  was  not  to  be  considered  a  precedent,  and  that 
probably  the  proper  course  would  have  been  to  have  had  the  rule  discharged  on  the  facts, 
and  then  to  have  applied  for  a  conciUum,  preparatory  to  the  argument  upon  the  objections 
arising  on  the  face  of  the  inquisition. 

(6)  Not  reported. 
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part  of  the  narrative  was  rendered  insensible  by  the  interposition  of  the  The  Queen 
word  "  which ;  '^  and  the  case  of  22.  v.  Edwards  and  Morris  (1  Leach, 
109),  referred  to  in  B.  v.  Wright  (I  Ad.  &  BU.  434),  was  decided 
upon  a  principle  not  affecting  this  case.  Then,  taking  the  first 
sentence  to  be  insensible  and  useless  for  all  purposes,  the  other  ob- 
jections arise.  It  does  not  appear  in  what  county  the  injuries  were 
received  (for  the  words  ''  then  and  there ''  cease  to  have  any  applica- 
tion), or  what  were  the  chattels  moving  to  the  death.  The  statute 
6  &  7  Vict.  c.  83,  would  certainly  not  cure  that  defect,  which  is  one 
not  of  form  but  of  substance. 

Waddington,   in   reply,   cited   R.   v.   Stevens    (5   B.    &   C.  246, 
259).  Cur.  adv,  vult. 


Lord  Denman,  C.J.,  now  delivered  the  judgment  of  the  Court 
— ^In  this  case,  the  coroner's  inquisition,  after  stating  that  it  was 
taken  in  a  way  which  has  been  made  the  subject  of  many  objections, 
that  we  need  not  dispose  of,  goes  on  to  say,  that  "  in  the  parish  of 
Lenton,  in  the  county  aforesaid,  a  ceiiain  locomotive  steam-engine, 
numbered  48,  with  a  certain  tender  attached  thereto  and  worked 
thereby,  and  also  with  divers,  to  wit,  three,  carriages  for  the  con- 
veyance of  passengers  for  hire  on  a  certain  railroad  or  tramway, 
called  the  Midland  Railway,  there  situate,  and  which  said  carriages 
respectively  were  then  and  there  attached  and  fastened  together  to 
the  said  tender^  and  were  then  and  there  propelled  by  the  said  loco- 
motive engine,  and  which  said  engine,  tender,  and  carriages  were 
then  and  there  moving  and  travelling  along  the  said  railway^  and 
then  moving  towards  the  town  of  Nottingham ;  and  the  jurors 
aforesaid,  upon  their  oath,  say."  It  then  proceeds  to  set  out  that 
another  engine,  tender,  and  carriages,  coming  in  an  opposite  direc- 
tion, met  the  first;  and  that  so  the  collision  took  place,  and  the  death 
was  caused.  Now,  without  entering  at  all  into  any  of  the  other 
objections,  we  think  that  this  is  not  sufficient  as  it  stands.  The  only 
way  in  which  it  can  be  made  sensible  is  by  rejecting  the  words  as 
surplusage,  and  considering  the  inquisition  as  if  they  were  not  con- 
tained in  it ;  and  for  this  course  the  case  of  S.  v.  Edwards  and 
Morris  (1  Leach,  109)  was  cited;  where,  Francis  Morris  being  the 
party  charged,  it  was  laid  that  ''the  said  Thomas  Morris,  well 
knowing,  &c. ;  and  it  was  held  that  that  would  do ;  because, 
though  Thomas  could  not  be  the  same  as  Francis,  yet  they  might 
reject  the  word  "  Thomas  "  altogether,  and  Francis  would  stand  as 
the  person  "  well  knowing ; ''  but  that  perhaps  is  not  a  very  satis- 
factory authority ;  especially  in  a  case  like  this,  where  it  is  not  clear 
that  there  are  words  in  the  inquisition,  by  rejecting  which  the  sen- 
tence could  be  made  intelligible.  Here  is  a  nominative  case  without 
a  verb ;  the  object  is  described,  but  there  is  no  conclusion  stated 
respecting  it ;  and  we  cannot  supply  by  conjecture  something  which 
the  jury  might  have  intended  to  find,  but  have  not  found.  It  is 
possible  that  there  may  have  been  an  omission  or  suppression  of  that 
part  which  would  have  shewn  the  facts ;  but  we  cannot  tell  what 
that  might  have  been,  as  the  case  now  stands.  This  is  an  example 
of  a  document^  in  which  there  are  introduced  some  mere  words  which 
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The  Queen     gtate  nothing  ;  it  is  clearly  not  a  matter  for  amendment,  and  we  are 
The  Midland    Obliged  to  Say  that  the  inquisition  must  be  quashed. 
Railway  Rule  absolute. 

Company. 


CROWN  CASE   RESERVED. 

Saturday,  April  25, 1846. 

(Before  Lord  Denman,  C.J.,  Tindal,  C.J.,  Pollock,  C.B.,  Patteson, 
Williams,  Coltman,  Crbsswell,  and  Erlb,  JJ.,  and  Parke,  Rolpb, 
and  Platt,  BB  ) 

The  Queen  v,  Elizabeth  Jones,  (a) 

Larcenif  of  a  post-office  letter — Intercepting  a  poet  letter,  and  burning  it — 
Lucri  causd. 
A    servant    about    to   quit   the   service   of  her  mistress  applied  to  another  person  for  a 
situation^  and  teas  promised  an  engagement  if  the  answer  of  her  former  mistress  to  a 
'  letter    inquiring  as  to    her  character  should   be    satisfactory.      That    Utter    was   icritten 

and  posted ;  but  the  servant,  having  been  in  the  mean  time  dismissed  by  her  former 
mistress,  and  told  that  she  toou/d  not  give  her  a  character,  went  to  the  post-office, 
and  applied  for  her  mistresses  letters,  which  were  given  to  her.  She  then  took  from 
the  rest  the  letter  containing  the  viquiry  as  to  her  character,  and  burnt  it.  The  rest 
she  sent  to  her  mistress.  Upon  an  indictment  for  stealing  a  post  letter,  held  that  she 
was  properly  convicted. 

The  Qneen  rTHHE  prisoner  was  indicted  before  the  Lord  Chief  Baron,  at  the 
Elizabeth  ^^^^  assizes  for  the  county  of  Hereford,  for  stealing  a  post 

Jonee.  letter,  and  was  convicted  upon  her  own  confession,  subject  to  the 
opinion  of  the  judges  upon  the  following  case  : — 

The  prisoner,  Elizabeth  Jones,  pleaded  guilty  to  an  indictment 
under  1  Vict.  c.  36,  s.  28,  for  stealing,  at  Ross,  from  an  officer  of 
the  post-office,  a  post  letter,  the  property  of  her  Majesty^s  Post- 
master-General. 

The  prisoner  had  been  cook  in  the  employ  of  Mrs.  Garbett,  of 
Upton  Bishop,  whose  service  she  was  about  to  leave,  having  herself 
given  notice  to  do  so,  and  was  in  treaty  with  a  Mrs.  Dangerfield,  of 
Cheltenham,  for  a  similar  situation.  Mrs.  Dangerfield  had  con- 
sented to  employ  her,  if  a  satisfactory  answer  from  Mrs.  Garbett 
'  should  be  returned  to  a  letter  to  be  written  for  the  purpose  of 
making  inquiries  respecting  her  character ;  this  letter,  the  subject 
of  the  present  indictment,  was  written  by  Mrs.  Dangerfield,  directed 
to  Mrs.  Garbett,  and  posted  at  Cheltenham  and  was  from  thence 
duly  forwarded  to  the  post-office  at  Ross. 

Mrs.  Garbett  having  found  fault  with  the  prisoner  for  allowing 
the  friend  of  another  servant  to  breakfast  in  the  kitchen  without  her 
leave,  discharged  her  from  her  service,  and  told  her  that  a  character 
would  not  be  given  to  her.  The  day  after  her  dismissal  she  went  to 
the  post-office  at  Ross,  and  there  applied  to  the  clerk  on  duty  for  the 
letter  from  Cheltenham,  addressed  to  Mrs.  Gtirbett,  stating  that  she 
was  a  servant  in  Mrs.   Garbett^s  employ,  and  that   Mrs.  Garbett 

(a)  Reported  by  A.  BrrrLKsroN,  Esq.,  Barrister-at-Law. 
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expected  a  letter  from  Cheltenham  that  morning,  which  she  was  to     The  Qneen 
take ;  but  upon  being  informed  that  the  one  letter  by  itself  could      Elisabeth 
not  be  given,  she  first  took  from  the  post-office  all  the  letters  for        jones. 
Mr.  and  Mrs.  Garbett,  including  that  written  by  Mrs.  Dangerfield, 
and  then  selected  the  one  which  was  the  subject  of  the  present  in- 
dictment, and  burnt  it,  but  delivered  the  others  to  the  person  who 
was  in  the  habit  of  conveying  the  letters  from  the  Ross  post-office  to 
the  inhabitants  of  Upton  Bishop,  and  they  reached  Mr.  and  Mrs. 
Grarbett  in  safety. 

The  question  for  the  opinion  of  the  judges  is,  whether  the  taking 
and  destroying  of  the  letter,  under  these  circumstances,  amounted  to 
larceny. 

Huddleston,  for  the  prisoner. — This  is  a  conviction  upon  an  in- 
dictment under  the  28th  section  of  stat.  1  Viet.  c.  36,  and  to  support 
it,  all  the  ingredients  of  a  larceny  at  common  law  must  appear ;  but 
here  thei*e  is  a  total  absence  of  one  material  ingredient,  viz.,  the 
lucri  causa.  All  the  definitions  of  larceny,  impliedly  or  expressly, 
show  that  the  taking,  to  be  felonious,  must  be  av.imo  furandi  and 
lucri  causa.  (4  Blacks.  Com.  229  ;  2  East's  P.  C.  c.  16,  s.  2 ; 
and  per  Grose,  J.,  in  B.  v.  Hammond,  2  Leach,  1089.)  It  is  not 
contended  that  the  liccrum,  as  here  used,  means  only  pecuniary  gain ; 
it  is  satisfied  by  proof  of  any  advantage  which  may  be  measured  by 
a  pecuniary  amount ;  and  its  meaning  is  well  illustrated  by  the  sen- 
tence in  Terence — ''  Quid  mihi  lucri  est  te  fallere  ?  '^  Some  decisions 
have  certainly  carried  the  meaning  of  that  word  very  far ;  as  in  the 
case  of  a  servant  stealing  his  master^s  corn  to  give  to  his  master^s 
horses  {R.  v.  Marfit,  R.  &  R.  807 ;  (a)  B.  v.  Gruncell  9  Car.  & 
P.  365) ;  {b)  but  that  is  an  extent  which  the  Criminal  Law  Com- 
missioners have  designated  as  ridiculous.  B.  v.  Cabbage  (Russ.  & 
By.  292)  does  not  support  the  marginal  note,  which  states  that  it  is 
not  necessary  that  the  taking  should  be  liicri  causa  ;  for  in  that  case 
there  was  the  greatest  advantage  to  one  of  the  parties  concerned, 
and  it  is  not  necessary  that  the  motive  of  gain  should  actuate  the 
whole  of  a  party ;  if  one  is  to  gain  some  advantage  and  the  rest  act 
in  concert  with  him,  it  is  enough.  The  prisoner  iu  that  case  had 
broken  into  the  prosecutor^s  stable  and  taken  away  a  horse^  which  he 
backed  into  a  pit  and  killed ;  his  object  being  to  screen  an  accom- 
plice by  the  destruction  of  evidence  which  would  be  produced  against 
him.  In  the  cases  of  B.  v.  HandUy  (Car.  &  M.  574),  Be  JackUn 
1  New  S.  C.  280;  13  L.  J.  N.  S.  M.  C.  139),  B.  v.  Bichards 
1  Car.  &  K.  532),  and  E.  v.  Byton  (Dickenson's  Q.  S.  226,  5th 
edit.),  although  an  extended  meaning  was  given  to  the  words  lucri 
causa,  still  it  was  held  to  be  a  necessary  ingredient  in  the  ofience. 
Now  here  there  was  no  gain  or  advantage  to  the  prisoner  by  inter- 
cepting and  destroying  the  letter ;  it  was  a  letter  which  she  herself  had 

(a)  R.  V.  MorJU  (R.  &  R.  G.  0.  807). — In  this  case  the  prisonen},  who  were  senrants  in 
hiubttidryj  opened  the  granary  of  their  inaater,  by  means  of  a  false  key,  and  took  thereont 
two  boahela  of  beans  to  give  to  their  master's  horses,  in  addition  to  the  quantity  ussimlly 
allowed,  and  were  held  by  a  majority  of  the  judges  properly  convicted  of  larceny;  it  being 
oooadercd  by  acme  of  them,  that  as  the  additional  quantity  of  beans  woold  diminish  the 
work  of  the  meo,  who  had  to  take  care  of  the  horses,  the  lucri  cauid  was  an  ingredient  in 
their  offenoe. 

(6)  R.  T.  GrtmceR  (9  Car.  A  P.  865). — In  this  case  a  servant  was  convicted  under  simi- 
lar drcDmatancea,  of  stealing  his  master's  hay,  he  having  taken  it  from  the  master's  stable 
and  pot  it  into  bis  master's  waggon. 
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The  Qneen  put  in  motioQ ;  and  her  obtaining  a  sitaation  did  not  depend  upon  it. 
Elisabeth  ^^  would  have  been  a  different  thing  if  she  had  intercepted  an  answer^ 
Jonee.  which  she  believed  to  be  unsatisfactory.  Here,  she  goes,  as  it  were, 
to  take  her  own  letter ;  for  Mrs.  Dangerfield  was  only  the  agent  of 
the  prisoner  for  the  purpose  of  making  inquiries  as  to  her  character. 
Suppose  she  had  written  the  letter  herself,  the  stopping  it  might  be 
a  fraud  upon  the  post-office,  but  would  it  be  a  larceny?  R.  v. 
Godfrey  (8  Car.  &  P.  563)  is  an  authority  for  saying  it  would  not. 
Although  the  post-office  considers  all  letters  in  the  course  of  trans- 
mission through  the  post  the  property  of  the  Postmaster- General, 
still  the  prisoner  might  well  have  considered  this  letter  as  her  own ; 
and  if  so,  she  was  not  guilty  of  a  larceny ;  and  this  quite  indepen- 
dently of  the  strict  question  of  law,  whether  the  property  of  a  letter 
is  in  the  sender  or  sendee.  Lastly,  this  was  a  false  pretence,  and 
not  a  larceny,  because  by  the  delivery  of  the  letter  to  the  prisoner 
the  property  was  parted  with. 

TiNDAL,  C.  J. — Have  you  noticed  the  26th  section  of  the  statute 
(7  Wm.  4  &  1  Vict.  c.  36),  which  provides  not  only  for  the  stealing, 
but  also  the  embezzling,  secreting,  or  destroying  a  post  letter  for  any 
purpose  whatever  ? 

Huddletfton. — That  is  strongly  in  my  favour,  as  making  a  dis- 
tinction between  the  larceny  of  a  letter  and  such  an  offence  as  the 
prisoner  has  committed. 

Pollock,  C.  B. — That  clause  applies  to  servants  of  the  post-office 
only. 

Bros,  for  the  Crown. — It  is  admitted  that  this  offence  must  contain 
all  the  ingredients  of  larceny  at  common  law,  and  here  all  that  is 
necessary  appears.  There  can  be  no  question  as  to  the  property, 
because  the  Act  of  Parliament  (sect.  40)  expressly  provides  that  the 
property  may  be  laid  in  the  Postm aster- General ;  and  the  case 
therefore,  is,  that  the  prisoner  has  taken  the  chattel  of  another  by 
means  of  a  fraud,  which,  if  done  animo  furandi,  is  larceny. 

Pollock,  C.B. — Suppose  the  prisoner  had  gone  to  the  post- 
office,  and,  seeing  the  letter  with  others  ready  for  delivery,  had  taken 
and  thrown  it  into  the  fire,  would  that  have  been  larceny  ? 

Bros, — If  she  knew  that  the  letter  belonged  to  another  person. 

Pollock,  C.  B. — Suppose  the  prisoner  had  seen  the  letter  lying 
on  a  table,  and  had  applied  a  lighted  paper  to  it,  would  it  have  been 
larceny  ? 

Bros. — There  would  have  been  no  asportation  then. 

Pollock,  C.  B. — Then  if  burning  it  would  not  be  a  larceny,  is 
the  taking  of  it  for  the  purpose  of  burning  it  a  larceny  f 

Bros. — The  question  is,  whether  it  is  taken  animo  furandi. 

Pollock,  C.  B. — Can  it  be  taken  animo  furandi,  if  taken  for  a 
purpose  which  is  not  stealing  ? 

Bros. — That  depends  in  this  case  upon  the  further  question, 
whether  a  person  can  be  said  to  convert  a  chattel  to  his  own  use  by 
burning  ? 

Pollock,  C.  B. — In  some  cases,  no  doubt,  he  might;  but 
Mr.  Huddleston^s  argument  would  be  the  same  if  the  letter  had 
been  taken  out  of  the  pocket  of  the  postman.  He  puts  it  as  a  case  of 
fraud  only. 
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Bros. — ^Fraud  is  an  ingredient  in  evory  larceny ;  and  it  cannot  be  Tb*  Q»»«* 
donbted  that  to  take  a  letter  by  fraud  out  of  the  pocket  of  a  postman  Ei;J^i,eth 
would  be  larceny.  The  main  argument  on  the  other  side  is^  that  jonee. 
there  is  no  evidence  that  the  taking  was  liAcri  caiAsd;  but  those 
words  are  not  to  be  found  in  the  original  definition  of  larceny 
(3  Inst.  107,  citing  the  Mirror,  o.  1,  s.  10 ;  Bracton,  lib.  iii.  c.  32, 
p.  194  :  1  Hale,  503;  1  Hawk.  P.  C.  c.  33).  They  are  first  intro- 
duced into  the  definition  of  larceny  by  Blackstone  (4  Com.  229), 
who  borrows  them  from  the  civil  law ;  but  at  all  events  there  is  no 
authority  for  saying  that  the  word  lucrum  means  an  advantage  which 
can  be  measured  by  a  pecuniary  amount.  In  B.  v.  Oabbage  (Buss. 
&  Ry.  292),  the  advantage  was  prevention  of  evidence  by  destroy- 
ing a  horse,  which  clearly  could  not  be  measured  by  money.  Here 
the  object  was  to  stop  an  inquiry  into  the  prisoner's  character,  the 
reply  to  which  would  have  been  prejudicial  to  her,  B.  v.  Morjit 
(Russ.  &  Ry.  307)  is  also,  for  the  same  reason,  an  authority  in  sup- 
port of  this  conviction. 

Pollock,  C.  B. — Suppose  that  a  document,  required  at  a  trial, 
were  withdrawn,  and  after  the  trial,  returned  to  the  owner,  would 
tho  returning  it  make  any  difference  ?  If  a  man  mounts  another 
person's  horse  in  order  to  expedite  his  flight,  and  when  it  has  served 
that  purpose,  abandons  it,  it  is  not  larceny ;  would  it  make  any 
difference  if  at  the  end  of  the  journey  he  destroyed  it  ? 

Bros. — Not  in  that  case ;  because  the  horse  would  not  be  origi- 
naUy  taken  for  the  purpose  of  stealing.  The  original  taking  must 
be  animo  furcmcU,  as  in  B.  v.  Pear  (1  Leach,  212 ;  2  Bast,  P.  C. 
685,)  and  E.  v.  Semble  (1  Leach,  420;  2  East,  P.  0.  691) ;  where 
the  hiring  of  a  horse  in  the  former  case,  and  of  a  postchaise  in  the 
latter,  was  held  to  be  larceny,  it  being  found  that  they  had  been 
severally  hired  with  intent  to  steal  them.  Upon  the  same  ground, 
the  taking  of  documents,  to  prevent  their  use  at  a  trial,  would  not  be 
larceny. 

Pollock,  C.  B. — Then  does  not  that  reduce  this  case  to  a  very 
narrow  ground  ? 

Bros. — The  distinction  is,  that,  in  the  cases  above  mentioned, 
there  never  could  have  been  an  intention  to  steal.  In  B.  v.  Bichards 
(1  Car.  &  K.  532),  Tindal,  0.  J.,  left  it  to  the  jury  to  say,  ''  whether 
the  prisoner  had  put  an  iron  axle  into  a  furnace  with  a  felonious 
intent  to  convert  it  to  a  purpose  for  his  own  profit ;  for,  if  he  did  so, 
it  was  a  larceny  : "  although  it  appeared  there  that  the  iron  would  go 
back  to  the  master  in  another  form ;  aud  the  only  advantage  which 
the  prisoner  would  get  would  be  Id.  for  the  extra  weight  drawn  out 
of  the  furnace,  according  to  the  mode  adopted  of  paying  for  the 
work.  B.  V.  Godfrey  (8  Car.  &  P.  563)  fa  a  very  different  case  :  it 
arose  out  of  an  election  squabble ;  and  all  that  the  learned  judge 
said  was,  that  if  a  letter  were  opened  out  of  idle  curiosity,  it  would 
not  be  a  felony.  That  is  unquestionably  correct ;  but  if  a  person 
takes  a  letter  from  the  owner  aud  destroys  it,  and  has  an  interest  in 
so  doing,  it  is  felony.  The  case  of  B.  v.  Blighton  (Dick.  Q.  S.  202, 
4th  ed.)  was  clearly  one  of  malicious  injury  only.  If  this  conviction 
cannot  be  sustained,  the  most  serious  consequences  will  follow  ; 
for  letters  are  seldom  of  much  value  ;   and  it  would  scarcely  be 
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The  Queen     possiblo  in  any  case  to  shew  any  clear  notion  of  gain  actuating  the 
Eiizilbeth      prisoner. 
Jonee.  Huddlestofi,  in  reply. — The  definition  in  the  Mirror  contains  the 

word  "gagne/*  which  is  equivalent  to  the  '* lucrum''  of  the  civil  law. 
Lambard^  "  Birenarcha/'  lib.  2,  c.  7,  gives  a  similar  definition ;  and 
all  the  cases  which  have  been  cited  show  that  some  advantage  to  be 
gained  is  one  of  the  ingredients  of  larceny.  That  clearly  appears 
from  the  recent  case  of  iJ.  v.  Richards  (1  Car.  &  K.  532).  Would 
it  be  a  larceny,  if  one  threw  away  the  watch  of  another  in  the  course 
of  a  personal  quarrel  ? 

Parke,  B. — Suppose  a  man  picked  the  pocket  of  another  for  the 
purpose  of  giving  the  money  to  the  next  beggar  ? 

Huddleston, — He  might  derive  some  advantage  from  that,  by 
raising  his  character  for  charity. 

TiNDAL,  C.  J. — But  he  might  change  his  mind,  before  he  came 
to  the  next  beggar. 

Huddleston, — That  would  not  make  it  a  larceny,  if  the  original 
taking  were  not  animo  furandi.  In  R.  v.  Godfrey,  the  observa- 
tions of  the  learned  judge  clearly  point  to  such  a  case  as  this.  Then 
here  there  is  no  evidence  of  any  sort  of  advantage ;  and  as  to  the 
property  in  the  letter,  the  Act  only  provides  that  it  may  be  laid  in 
the  Postmaster-General,  to  avoid  the  diflBculty  of  laying  it  either  in 
the  sender  or  sendee ;  it  does  not  in  fact  alter  the  property ;  for  the 
Postmaster- General  is  only  the  locum  tenens  of  the  real  owner. 
The  last  point,  that,  at  all  events,  the  Postmaster- General  had 
parted  with  the  property,  and  not  merely  with  the  possession  of  the 
letter,  and  that,  therefore,  the  conduct  of  the  prisoner  was  a  false 
pretence,  and  not  a  larceny,  has  received  no  answer. 

Our.  adv,  vulL 

The  learned  judges  afterwards  assembled  to  consider  the  case,  and 
a  majority  held  that  the  taking  and  destroying  of  the  letter,  under 
the  circumstances  above  stated,  amounted  to  larceny  ;  and  that, 
therefore,  the  conviction  was  right. 

Conviction  sustained. 
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COURT  OF  QUEEN'S  BENCH. 

Saturday,  June  6,  1846. 

Abthub  Rowan  Hamilton  v.  The  Qussn.  (a) 

IN   EBROE. 

Indiotmeni  for  obtaining  money  under  falte  pretences,  euffidency  of. 
An  indictment  charged  that  the  defendaniy  contriving  and  intending  to  cheat  J.  (F.,  on, 
Sfc,  a/,  ^.,  did  fakely  p^ftend  that  he  then  woe  a  captain  m  the  5th  Dragoon 
Guards,  by  means  of  lohich  pretence  he  did  then  and  there  unlawfully,  ^c,  obtain 
of  and  from  the  said  J,  W.  a  certain  valuable  securiiyy  to  vfit,  an  order  for  the  pay- 
ment of  500iL,  and  of  the  value  of  500/.,  with  intent  to  cheat  and  defraud  him  of  the 
same;  whereas,  m  fact^  the  said  defendant  was  not,  ^* at  the  time  of  making  such  last- 
mentioned  false  preienoe^^  a  captain  in  the  5th  Dragoon  Guards.  To  this  indict' 
ment  it  was  objected,  in  error — 1,  That  it  did  not  sufficiently  show  that  the  Jalse 
pretence  was  made  with  intent  to  obtain  the  valuable  security;  2,  that  the  means 
whereby  the  security  was  obtained  were  not  sufficiently  shewn;  3,  that  no  sufficient 
false  pretence  was  stated;  4,  th€U  the  faUifying  averment  was  insufficient;  5,  that 
no^  money  was  shewn  to  be  due  on  the  security  obtained : — Oeld^  that  none  of  these 
objections  could  be  sustained,  and  that  the  indictment  vxu  good. 

ERROR  from  the  Central  Criminal  Court,  upon  the   record   of  Arthur  Rowan 
an  indictment  containing  two  counts.     The  plaintiff  in  error      Hamilton 
was  acquitted  upon  the  first  count,  but  convicted  on  the  second,     xhe  Oaten 

which  was  as  follows  : —  In  Error. 

''  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Arthur  Rowan  Hamilton  being  such  evil- 
disposed  person  as  aforesaid,  and  contriving  and  intending  to  cheat 
and  defraud  the  said  James  Wood,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  said  court,  did  again  falsely  pretend  to  the  said  Jumes 
Wood  that  he,  the  said  Arthur  Rowan  Hamilton,  then  was  a 
captain  in  her  Majesty's  fifth  regiment  of  Dragoon  Guards,  by 
means  of  which  said  last-mentioned  false  pretence  the  said  A.  R. 
Hamilton  did  then  and  there  unlawfully,  knowingly,  and  designedly 
obtain  of  and  from  the  said  James  Wood,  a  certain  valuable 
security,  to  wit,  an  order  for  the  payment  of  the  sum  of  500i.  of 
lawful  money  of  Great  Britain,  and  of  the  value  of  500L  with  intent 
then  and  there  to  cheat  and  defraud  him,  the  said  James  Wood,  of 
the  same ;  whereas,  in  truth  and  in  fact,  the  said  A.  R.  Hamilton 
was  not,  at  the  time  of  making  such  last-mentioned  false  pretence  as 
aforesaid,  a  captain  in  her  said  Majesty^s  said  regiment;  and  the 
said  A.  R.  Hamilton,  at  the  time  of  making  such  false  pretence  as . 
aforesaid,  well  knew  that  he  was  not  a  captain  in  her  Majesty's  said 
regiment,  to  the  great  damage  and  deception  of  the  said  James 
Wood,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity, 
and  against  the  form  of  the  statute  in  such  case  made  and  provided.'' 

The  errors  assigned  upon  this  count  were : — 

1.  That  it  does  not  appear  in  the  said  count  that  the  fale  pretence 

(a)  Beportod  bj  A.  BirrLssroir,  £  sq.,  Barruter-at-Law. 
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Arthur  Rowan  get  forth   therein   was   made  with   the  intention  of  obtaining  the 
Hamilton      ygjuable  Security  alleged  in  the  said  count  co  have  been  obtained. 
The  Qneen.         2.  That  the   means  by   which   the  said   valuable    security  was 
In  Error,      obtained  are  not  sufficiently  and  legally  set  out. 

3.  That  the  said  pretence  is  not  a  pretence  sufficient  in  law  to 
support  the  said  charge. 

4.  That  the  pretence  set  forth  is  not  shewn  to  be  false^  by  legal 
and  sufficient  allegation. 

5.  That  it  is  not  shewn  that  any  money  was  due  or  secured,  and 
was  remaining  unsatisfied  on  the  security  obtained. 

Ballantine,  for  the  prisoner. — 1st.  It  does  not  appear  that  the 
false  pretence  was  made  with  intent  to  obtain  the  valuable  security 
which  was  obtained  by  it,  and  that  is  essential  in  order  to  constitute 
an  offence  under  this  statute  (7  &  8  Geo.  4,  c.  29,  s.  53).  If,  for 
example,  a  false  pretence  were  made  in  order  to  obtain  a  situation, 
but  money  was  in  fact  obtained,  that  would  not  come  within  the 
statute  (per  BuUer,  J.,  in  Young  v.  The  King,  3  T.  R.  98,  104; 
and  R.  v.  Wakeling,  B.  &  R.  504).  In  the  latter  case  it  was  held, 
that  a  pretence  to  a  parish  officer,  as  an  excuse  for  not  working,  that 
the  party  had  not  clothes,  when  he  really  had,  was  not  a  false  pre- 
tence within  the  statute,  though  ic  induced  the  officer  to  give  him 
clothes,  the  statement  being  rather  a  false  excuse  for  not  working 
than  a  false  pretence  to  obtain  goods.  If,  then,  the  pretence  must 
have  reference  to  the  thing  obtained,  the  relevancy  of  the  pretence 
ought  to  be  shewn  on  the  face  of  the  indictment ;  but  here  the  pre- 
tence itself  was  not  apparently  one  at  all  calculated  to  produce  the 
result  stated ;  and  how  it  operated  to  produce  that  eflTect  is  not  in 
any  way  shewn. 

Patteson,  J. — The  usual  form  of  an  indictment  under  this 
statute  does  not  contain  the  words  which  are  here  found,  "  contriving 
and  intending  to  cheat  and  defraud/^ 

Ballantine, — An  express  allegation  of  the  mode  in  which  the 
false  pretence  operates  may  not  be  necessary,  but  then  there  must  be 
some  inducement  explanatory  of  the  words.  In  Young  v.  The 
King,  the  indictment  did  explain  the  meaning  of  the  false  pretence ; 
and  in  R,  v.  Witchell  (2  East's  P.  C.  830),  R.  v.  Airey  (2  Bast, 
30),  and  R.  v.  Perrott  (2  M.  &  S.  379),  the  statement  of  the  false 
pretence  was  prefaced  by  an  explanatory  inducement  of  the  matters 
necessary  to  render  it  intelligible;  and  in  R,  v.  Perrott,  Lord 
EUenborough,  C.  J.,  said  .that  he  could  not  see  any  distinction 
between  an  indictment  for  perjury  and  one  for  false  pretences,  as  to 
the  necessity  of  an  express  averment  negativing  the  truth  of  the  state- 
ment ;  and  added,  ^'  To  state  merely  the  whole  of  the  false  pretence,  is 
•  to  state  a  matter  generally  combined  of  some  truth  as  well  as  false- 
hood; '^  and  so  Bayley,  J.,  in  the  same  case  said, "  Upon  an  indictment 
for  obtaining  money  under  false  pretences,  the  whole  assertion,  which 
induces  the  party  to  part  with  his  money,  must  be  stated,  part 
of  which  may  be  true  and  part  false."  Upon  an  indictment  for 
perjury,  if  the  materiality  of  the  false  statement  did  not  appear, 
the  indictment  would  be  bad;  the  false  statement  on  oath  is 
made  with  reference  to  the  issue ;  the  false  statement  without  oath 
is    made   with   reference   to   the   object  to   be   gained;    and  the 
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materiality  of  the  statement  to  that  object  is,  therefore,  as  essen-  Arthur  Rowan 
tial  in  an  indictment  for  false  pretences  as  the  materiality  to  the        *^^^^^ 
issae  is  in   an  indictment  for  perjary.      The  false  pretence  alone    TbeQaeen. 
is  nothing;  it  must  be  shewn  that  the  party  was  thereby  induced      In  Error. 
to  part  with  his  money  or   goods  3  and   to   shew   the  connection 
between  the  false  pretence  and  the  obtaining  of  the  goods,  *'  the 
whole  assertion ''  must  be  stated. 

Patteson,  J. — But  we  cannot  suppose  that  there  was  any  other 
false  pretence. 

Ballantine. — The  nature  of  the  credit  ought  to  be  stated  ;  as  if, 
for  instance,  it  had  been  alleged  that  the  prosecutor  knew  a  Captain 
Hamilton. 

Pattkson,  J. — Then  you  are  supposing  facts  which  may  not  exist. 

Ballantine.— In  R,  v.  Tully  (9  Car.  &  P.  227),  the  indictment 
charged  that  the  defendant  '*  unlawfully  did  falsely  pretend  to  one 
J.  L.  that  he  was  sent  by  W.  P.  for  an  order  to  go  to  J.  B.  for  a 
pair  of  shoes,''  by  means  of  which  false  pretence  he  did  obtain  from 
J.  B.  a  pair  of  shoes,  of  the  goods  and  chattels  of  J.  B.,  with  intent 
to  defraud  J.  L.  of  the  price ;  and  Gurney,  B.,  arrested  the  judg- 
ment in  that  case,  on  the  ground  that^he  indictment  did  not 
sufficiently  charge  a  false  pretence  within  the  statute.  Again,  in 
fi.  V.  Reed  (7  Car.  &  P.  848),  the  indictment  charged  that  H.  R., 
"having  in  his  possession  "  a  certain  weight  of  28  lbs.,  did  falsely 

Eretend  to  L.  C.  that  a  quantity  of  coals  which  he  delivered  to 
I.  C.  weighed  16  cwt.  (meaning  1792  lbs.)  weight,  and  were  worth 
li.;  and  that  the  weight  was  56  lbs.,  by  means  of  which  he  obtained 
a  sovereign  from  L.  C.  with  intent  to  defraud  him  of  part  thereof, 
to  wit,  10s.,  whereas  the  coal  did  not  weigh  1792  lbs.,  and  were 
not  worth  IZ. ;  and  whereas  the  weight  was  not  56  lbs.,  and  whereas 
the  coals  were  of  the  weight  of  896  lbs.  only,  and  were  not  worth 
more  than  10s.,  and  whereas  the  weight  was  of  28  lbs.  only.  It  was 
there  objected,  that  all  the  pretences  except  that  respecting  the 
weight  were  mere  false  affirmations,  and  that  as  to  the  weight,  there 
was  no  allegation  to  connect  the  sale  of  the  coals  with  the  use  of  the 
weight;  and  the  defendant  being  convicted,  the  judges  held  the 
conviction  wrong. 

Pattbson,  J. — I  do  not  find  R.  v.  Reed  reported  amongst  the 
Crown  cases  reserved ;  and  indeed  it  is  not  the  practice  of  the  judges 
to  consider  upon  a  case  reserved  points  in  arrest  of  judgment  which 
are  on  the  record. 

LoBD  DfCNicAN,  C.  J. — The  report  of  that  case  can  hardly  be 
correct  in  that  respect. 

Ballantine.— lu  R.  v.   Wickkam  (10  Ad.   &  Ell.   84),   diffierent 
pretences  being  set  out  in  the  indictment,  and  one  of  them  being    . 
insufficient,  the  judgment  was  arrested,  because  the  connection  be- 
tween the  pretence  and  the  object  gained  ceased  to  appear. 

Pattbson,  J. — The  ground  was  tnat  the  false  pretences  were  so 
connected  on  the  record,  that  one  could  not  be  separated  from  the 
other. 

Ballantine, — The  transaction  ought  to  be  made  intelligible  upon 
the  face  of  the  indictment  in  one  of  three  ways ;  either  the  pretence 
itself  should  be  clear  and  its  effect  obvious,  or  it  should  be  explained 
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Arthur  Rowan  by  prefatory  inducement  of  other  matters  to  explain  it ;  or  there 
Hamilton  ghould  be  an  express  allegation  that  the  pretence  was  made  in  order 
The  Queen,  to  obtain  a  particular  thing,  and  that  that  thing  was  thereby  ob- 
In  Error,  tained.  The  second  and  third  grounds  of  error  are  disposed  of  by 
the  observations  already  made.  Fourth  :  the  pretence  is  not  shewn 
to  be  false  by  sufficient  allegation.  In  B,  v.  Perrott  (2  M.  &  S. 
379),  it  was  held  that  an  indictment  for  obtaining  money  by  false 
pretences  must  negative,  by  special  averment,  the  truth  of  the  pre- 
tences ;  now  here  the  pretence  laid  is  that  he  *'  was  then  a  captain,^^ 
&c.,  that  is,  on  the  day  on  which  the  pretence  was  made,  and  if  he 
were  a  captain  on  any  part  of  that  day,  the  statement  would  be  true ; 
but  the  indictment,  in  negativing  that  statement,  confines  the  nega- 
tion to  a  particular  part  of  that  day,  viz.,  the  moment  when  the 
statement  was  made.  In  Stead  v.  Poyer  (14  L.  J.  N.  S.  C.  P.  251), 
the  plea  stated  that  the  defendants,  to  wit,  on  a  day  named,  at  the 
request  of  the  plaintiff,  delivered  to  K.,  for  the  plaintiff,  certain 
goods  ',  and  that  it  was  then,  to  wit,  on  the  day  and  year  aforesaid, 
and  before  the  commencement  of  the  suit,  in  consideration  thereof, 
agreed  between  the  plaintiff  and  the  defendant  that  the  plaintiff 
should  accept  them  in  satisfaction  of  the  claim  in  the  declaration, 
and  all  damages,  &c.,  and  that  ^*  the  plaintiff  did  then  accept  such 
delivery  in  full  satisfaction  and  discharge,^^  &c.,  and  it  was  held, 
upon  special  demurrer,  that  the  word  then  was  ambiguous,  and 
inasmuch  as  it  might  mean  that  the  agreement  was  made  subse- 
quently to  the  delivery,  the  plea  was  bad.  If,  therefore,  the  word 
then  is  ambiguous,  it  may  apply  to  any  part  of  the  day  on  which 
the  statement  was  made,  and  then  the  affirmative  proposition  applies 
to  the  whole  day ;  the  negative  is  limited  to  one  particular  portion 
of  it;  in  other  words,  the  issue  taken  is  not  that  which  was  offered. 
.Fifth  :  the  indictment  does  not  show  that  any  money  remained  due 
and  unsatisfied  on  the  cheque,  as  is  usual ;  and  if  the  cheque  had 
been  paid,  it  would  not  be  a  "  valuable  security "  within  the  Act. 
The  5th  section  of  the  same  statute  (7  &  8  Geo.  4,  c.  29),  with 
regard  to  the  offence  of  stealing  valuable  securities,  expressly  pro- 
vides that  persons  so  offending  shall  be  deemed  guilty  of  felony,  of 
the  same  nature  aud  in  the  same  degree,  &c.,  as  if  they  had  stolen 
any  chattel  of  like  value  with  the  money  due  on  the  security,  or 
secured  thereby,  and  remaining  unsatisfied, 

C.  Clark  (with  whom  was  Bodkin),  for  the  Crown. — If  the  court 
should  decide  that  these  indictments  are  to  be  framed  in  the  manner 
now  contended  for  on  the  part  of  the  plaintiff  in  error,  they  must 
hold  that  that  is  to  be  pleaded  which  has  always  been  considered 
mere  matter  of  evidence  since  the  case  of  B.  v.  Turner  (1  Str.  139). 
(Foster's  C.  L.  p.  194.)  All  that  is  required  is,  that  the  specific 
charge  be  stated,  and  that  is  done  here.  The  Court  cannot  assume 
that  any  other  pretence  was  made. 

Lord  Denman,  C.  J. — The  rest  of  the  representations  made,  if 
any,  may  have  been  perfectly  true. 

Clark, — In  B.  v.  Perrott,  Lord  Bllenborough  supposes  that  that 
would  be  so  in  most  cases. 

Lord  Denhak,  C.  J. — You  may  confine  yourself  to  the  last 
point,  as  to  the  valuable  security. 
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Clark. — The  false  pretence  is  the  gist  of  the  offence;  and  it  is  Ai^nrRowin 
therefore  unnecessary  to  aver  that  the  money  secured  remained  due  "^*^° 

and  unsatisfied.  It  is  analogous  to  the  case  of  conspiracy;  and  in  The  Queen. 
fi.  V.  Blake  (13  Law  J.  N.  8.  Q.  B.  255),  which  was  an  indictment  In  Error. 
for  conspiring  to  cause  goods  imported  to  be  carried  away  from  port 
without  payment  of  duties,  with  intent  to  defraud  the  Queen  in  her 
revenue  of  customs,  it  was  held  that  the  gist  of  the  offence  being  the 
conspiracy,  the  indictment  was  sufficient  without  shewing  what  the 
goods  were,  or  what  duties  were  payable  in  respect  of  them. 

Lord  Dekman,  C.  J. — But  the  statute  says  that  it  must  be  "  a 
valuable  security  ; ''  and  how  do  we  know  that  it  was  so  ? 

Clark. — It  is  expressly  alleged  to  be  of  the  value  of  500Z. ;  the 
mode  by  which  it  is  made  valuable  is  matter  of  evidence.  In  M,  v. 
Crossley  (2  Moo.  &  R.  17),  Patteson,  J.,  said  that  the  words  of  this 
statute  were  very  large,  and  that  they  embraced  every  mode  of 
obtaining  money  by  false  pretences,  by  loan  as  well  as  by  transfer ; 
and  in  R  v.  Freeth  (E.  &  R.  127),  the  uttering  of  a  counterfeit 
note  was  held  to  be  a  false  pretence  within  the  statute.  The  5th 
section  of  the  statute,  which  is  relied  upon  in  support  of  this 
objection,  relates  only  to  the  offence  of  stealing.  This  objection  is 
at  all  events  cured  by  stat.  7  Geo.  4,  c.  64,  s.  21.  [He  was  then 
stopped  by  the  Court.] 

Lord  Dxnman,  C.  J. — None  of  these  objections  are  sufficient ; 
indeed,  upon  reading  the  indictment,  it  is  difficult  to  see  what  doubt 
could  arise  ;  but  I  pass  to  the  errors  assigned.  The  first  is,  "  That 
it  does  not  appear  that  the  false  pretence  set  forth  was  made  with 
the  intention  of  obtaining  the  valuable  security  alleged  to  have 
been  obtained ;  ^^  nor  do  1  imagine  that  to  be  necessary ;  if  it  be 
proved,  in  fact,  that  the  defendant  did  make  the  false  pretence 
alleged,  and  did  thereby  gain  any  money,  chattel,  or  valuable  secu- 
rity, the  offence  is  complete ;  it  is  certainly  not  necessary  to  allege 
that  the  pretence  was  made  with  the  intention  of  obtaining  the 
particular  thing  which  was  obtained,  and  I  do  not  know  that  it 
would  be  necessary  in  evidence  even  to  shew  such  intent.  I  am  by 
no  means  clear,  that  if  a  man  went  into  a  shop  and  made  a  false 
pretence  with  a  view  to  obtain  one  thing,  but  did  thereby  obtain 
another,  he  would  not  be  liable  under  this  statute.  The  second, 
"  That  the  means  by  which  the  valuable  security  was  obtained  are 
not  sufficiently  and  legally  set  out.^^  I  am  not  aware  that  there  is 
any  difference  between  "  legally  ^^  and  "  sufficiently  "  setting  out; 
but  the  means  here  stated  are,  that  the  defendant  represented  him- 
self to  be  a  captain  in  the  5th  regiment  of  Dragoon  Guards.  We 
may  not  see  directly  how  that  statement  could  induce  the  prosecutor 
to  part  with  his  property ;  but  it  might  easily  be  so.  One  mode 
which  may  be  supposed  is,  that  credit  would  be  given  to  a  person 
filling  that  station ;  another,  that  the  prosecutor  knew  a  person 
answering  that  description,  and  expected  an  application  from  him ; 
in  which  case,  the  mere  statement  of  the  single  fact  might  be  suffi- 
cient to  induce  the  prosecutor  to  give  up  his  money.  3.  '^  That  the 
said  pretence  is  not  a  pretence  sufficient  in  law  to  support  the  said 
charge.'^ .  This  is  quite  gratuitous ;  for  I  hardly  know  any  false 
pretence  which  would  not  be  sufficient,  if  by  means  of  it  money. 
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Arthnr Rowan  chattel,  OF  valuable  security  should  be  obtained.  4.  ''That  the 
*^  ***"  pretence  set  forth  is  not  shewn  to  be  false  by  legal  and  sufficient 
The  Queen,  alle^ation.'^  I  do  not  see  why  a  positive  statement  that  it  was  false 
In  Error,  would  uot  be  sufficient ;  but  here  it  is  at  all  events  directly  nega- 
tived ;  for  the  argument  as  to  the  effect  of  the  word  "  then  ^^  is 
without  foundation.  That  word  clearly  refers  to  the  point  of  time 
at  which  the  false  pretence  was  made,  and  there  is  no  other  way  of 
negativing  the  assertion  than  that  adopted  here.  5.  ''  That  it  is  not 
shewn  that  any  money  was  due  or  secured,  and  was  remaining 
unsatisfied  on  the  security  obtained .''  It  is  averred  that  the  thing 
obtained  was  a  valuable  security ;  in  that  respect  it  follows  the 
terms  of  the  A.ct,  and  that  is  enough.  We  do  not  overrule  B.  v. 
Reed,  because  we  do  not  regard  it  as  a  decision.  That  case  cer- 
tainly was  not  brought  before  the  judges,  and  the  Lord  Chief 
Justice  Tindal  must  have  thought  upon  some  other  ground  that 
the  prisoners  ought  not  w  be  punished. 

Pattbson,  J. — I  am  not  at  all  sure  that  the  statute  7  Geo.  4, 
c.  64,  s.  21,  would  not  apply  to  the  first  as  well  as  to  the  last  objec- 
tion; for  the  indictment  certainly  alleges,  in  the  words  of  the 
statute  (7  &  8  Geo.  4,  c.  29,  s.  53),  that  the  defendant  did  obtain, 
by  means  of  a  false  pretence,  a  valuable  security,  with  intent  to 
defraud  the  prosecutor  thereof;  and,  at  all  events,  the  last  objection, 
that  it  does  not  appear  that  the  money  secured  was  unpaid,  clearly 
comes  within  that  former  statute,  and  is  cured.  The  first  objection 
in  substance  is,  that  it  is  not  shewn  that  the  valuable  security  was 
obtained  by  the  false  pretence;  but  that  is  matter  of  evidence. 
It  it  were  proved  that  another  pretence  was  made,  and  that  by  that 
other  pretence  the  prosecutor  was  induced  to  part  with  his  property, 
the  defendant  would  be  acquitted ;  but  the  question  here  is,  whether 
we  can  say  that  it  is  impossible  in  point  of  law  that  the  false  pretence 
alleged  should  have  induced  the  prosecutor  so  to  part  with  his 
property,  and  I  cannot  say  that  it  is.  It  is  said  that  there  is  no  aver- 
ment to  connect  the  false  pretence  with  the  obtaining  of  the  valuable 
security ;  but  what  averment  could  there  be  ?  To  allege  that  the 
situation  of  captain  in  the  5th  Dragoon  Guards  was  one  likely  to 
give  the  defendant  credit,  would  have  been  absurd ;  but  then  it  is 
further  argued  that  it  was  necessary  to  aver  that  the  pretence  was 
made  with  the  intention  of  obtaining  that  which  was  obtained; 
but  the  precedents  are  not  so  ;  they  often  state,  indeed,  particular 
circumstances :  but  the  general  form  is  at  once  to  state  the  false 
pretence;  that  the  defendant  did  falsely  pretend,  &c.,  and  did 
thereby  obtain,  Ac.  Here,  in  fact,  more  is  averred  than  is  absolutely 
necessary ;  for  the  indictment  commences,  that  the  defendant,  con- 
triving and  intending  to  cheat  and  defraud,  &c.  It  is  quite  clear, 
therefore,  that  the  intention  was  to  obtain  the  money  or  valuable 
security  which  he  did  obtain ;  and  that  if  it  be  necessary  that  the 
intention  with  which  the  false  pretence  is  made  should  appear,  of 
which  I  am  by  no  means  certain,  it  is  involved  in  the  allegations 
contained  in  this  indictment.  As  to  the  averment  which  negatives 
the  truth  of  the  pretence,  it  is  clearly  sufficient ;  it  is  impossible  to 
read  the  indictment  without  seeing  that  the  word  thbn  must  refer 
to  the  time  of  making  the  pretence,  notwithstanding  that  case  of 
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Stead  V.  Poyer,  in  the  Common  Pleas  ;  where  the  qaestion  was  put  Ar^nr  Rowan 
npon  an  averment  in  pleadings  objected  to  on  special  demarrer^  and  ^^ 

not,  as  here,  upon  a  mere  matter  of  description.     One  test  of  its    The  Qaeen 
meaning  is,  how  is  it  to  be  proved  ?    what  would  be  the  evidence  ?      ^^  Error. 
That  the  defendant  said,  *'  I  am  now  a  captain,"  ^o. ;  not  ^'  to-day,'* 
bat  "  now,  at  the  time  at  which  I  am  speaking ;  ^'  and  the  negative 
averment  hits  that  exactly. 

WiLUAMS,  J. — Mr.  Ballantine,  I  think,  admitted  that  this  might 
be  a  good  false  pretence ;  and  there  is  no  authority  for  saying  that 
there  ought  to  be  a  distinct  averment  of  the  object  with  which  it  is 
made.  On  the  contrary,  in  the  case  of  Young  v.  The  King,  which 
was  first  quoted,  the  indictment  would  have  been  liable  to  that 
objection;  but,  although  very  many  objections  were  raised  by 
learned  and  ingenious  counsel,  that  was  not  amongst  them.  As  to 
the  valuable  security,  if  there  are  any  cases  which  decide  that  the 
averment  that  the  money  is  unsatisfied  is  necessary,  they  were  before 
the  Act  of  Parliament,  which  makes  it  an  answer  to  say  that  this  is 
after  verdict. 

Judgment  for  the  Grown, 


COURT  OP  QUEEN'S  BENCH. 

Friday,  May  8,  1846. 
Thb  Queen  v.  Pelham.  (a) 

Indictment  for  id-treating  a  hmatie,  iuffidency  of, 
A^  indietment  for  iU-trtaUng  a  lunatic  tn  oim  eawU  charged,  that  whiitt  the  lunatie 
tpof  under  the  care  and  control  of  the  defendant,  the  defendant  did  certain  things : — 
Htld,  no  sufficient  averment  that  the  lunatic  was  under  the  care  and  control  of  the 
^fendant, 
/■  amitker  count  it  charged,  that  (he  lunatic  vhu  the  illegitimeUe  child  of  and  resided 
with  the  defendant;  that  the  defendant  hcul  sufficient  meane  for  the  support  of  both 
of  them,  and  that  the  lunatic  wat  incapable  of  tftking  care  of  himself  whereby  it 
beeafne  the  duty  of  the  defendant  to  take  care  of  him: — Held,   that  no  such  duty  was 


The  same  count  iken  wemt  on  to  charge  various  acts  of  omission  and  commission,  to  the 
great  damage  and  peril  of  the  said  lunatic: — Held  insufficient,  for  not  shewing  that 
any  injury  had  bem  actually  sustained,  or  that  the  acts  charged  had  been  so  long 
continued  that  the  injury  mutt,  tfi  all  probability,  have  resulted. 

INDICTMENT.— Upon  the  first  and  fourth  counts  the  defendants     The  Qaeen 
-*•     was   acquitted   at   the   trial   before   Williams,    J.,  during   the  v. 

sittings  in  Middlesex,  after  Hilary  Term,  1846.     The  second  and      P«U»*"- 
third  were  as  follows  : — 

Second  Count. — ^^And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present  that  the  said  Harriet  Eleanor  Pelham, 
being  such  person  as  aforesaid,  and  unlawfully  and  maliciously 
contriving  and  intending  to  hurt  and  injure  the  said  Brent  Spencer, 
being  a  person  of  unsound  intellect  and  incapable  of  taking  care  of 
himself,  did,  whilst  the  said  Brent  Spencer,  being  such  person  as  last 
aforesaid,  was  under  the  care,  custody,  and  control  of  the  said 
Harriet   Eleanor   Pelham,   and   whilst   the   said    Harriet    Eleanor 

(a)  Reported  bj  A.  BirTLUTOir,  Eaq.,  Barrister-at-Law. 
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Th«  Qaeen  Pelham  received  divers  sums  of  money  for  his  support  and  main- 
Pelham.  tenance,  with  force  and  arms,&c.,  to  wit,  on  the  said  fourteenth  day 
of  May,  in  the  year  of  our  Lord  1844,  and  for  a  long  space  of 
time,  to  wit,  for  the  space  of  ten  years  before  then,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  cruelly,  inhumanly,  unnecessarily, 
maliciously,  and  unlawfully  keep,  confine,  and  imprison  the  said 
Brent  Spencer  in  the  dark,  cold,  and  unwholesome  room  aforesaid ; 
and  did,  during  the  time  last  aforesaid,  cruelly,  inhumanly, 
unnecessarily,  maliciously,  and  unlawfully  neglect  and  omit  to 
clothe  the  body  of  the  said  Brent  Spencer ;  and  did  then  and  there 
suflTer  and  permit  the  body  of  the  said  Brent  Spencer  to  be  naked 
and  foul,  and  covered  with  soil,  excrement,  and  vermin ;  and  did 
also  then  and  there  suflTer  and  permit  divers  large  quantities  of  filth, 
soil,  excrement,  and  vermin  to  collect  and  remain  in  the  said  room, 
and  there  to  cause  divers  noisome,  noxious,  oflTensive,  and  unwhole- 
some smells,  vapours,  and  stenches ;  and  did  also  then  and  there 
keep  the  said  Brent  Spencer  without  sufficient  and  proper  air, 
warmth,  and  exercise  necessary  for  the  health  of  the  said  Brent 
Spencer,  to  the  great  damage  and  peril  of  the  said  Brent  Spencer, 
to  the  evil  example  of  all  other  persons,  and  against  the  peace  of  our 
said  lady  the  Queen,  her  crown  and  dignity/^ 

Third  Count.  —  "  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Brent  Spencer  was  the 
illegitimate  son  of  the  said  Harriet  Eleanor  Pelham,  and  that  for 
a  long  space  of  time,  to  wit,  for  the  space  of  ten  years,  the  said 
Brent  Spencer  was  of  unsound  intellect,  and  incapable  of  taking 
care  of  himself,  and  during  all  that  time  the  said  Brent  Spencer 
resided  with  the  said  Harriet  Eleanor  Pelham  ;  and  the  said  Harriet 
Eleanor  Pelham  had  possessed  and  enjoyed  ample  and  sufficient 
means  for  the  comfortable  support  and  maintenance  of  herself  and 
the  said  Brent  Spencer ;  whereupon  it  became,  and  then  was,  the 
duty  of  the  said  Harriet  Eleanor  Pelham,  during  all  the  time 
aforesaid,  to  take  due  and  proper  care  of  the  said  Brent  Spencer. 
Nevertheless,  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present  that  the  said  Harriet  Eleanor  Pelham,  being  an 
evil-disposed  person,  did  not,  nor  would,  during  the  time  aforesaid, 
take  due  or  proper  care  of  the  said  Brent  Spencer  ;  but  on  the 
contrary  thereof,  during  that  time,  to  wit,  Ac,  in  the  parish  afore- 
said, in  the  county  aforesaid,  cruelly,  inhumanly,  unnecessarily, 
maliciously,  and  unlawfully  did  keep  and  confine  the  said  Brent 
Spencer  in  a  dark,  cold,  and  unwholesome  room,  in  and  parcel  of 
a  dwelling-house,  situate  and  being  in  the  parish  aforesaid ;  and  did 
also  then  and  there  neglect  and  omit  to  provide  and  furnish  the  said 
Brent  Spencer  with  proper  and  requisite  clothing  for  the  body  of 
him,  the  said  Brent  Spencer;  and  did  then ^ and  there  suflTer  and 
permit  the  body  of  the  said  Brent  Spencer  to  be,  and  the  same  was, 
during  the  time  aforesaid,  foul,  and  covered  with  soil,  excrement, 
and  vermin ;  and  did  also  then  and  there  suflTer  and  permit  divers 
large  quantities  of  filth,  soil,  excrement,  and  vermin  to  collect  and 
remain  in  the  said  room,  and  there  to  cause  divers  noisome,  noxious, 
oflTensive,  and  unwholesome  smells,  vapours,  and  stenches ;  and  did 
also  then  and  there  keep  the  said  Brent  Spencer  without  sufficient 
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and  proper  air,  warmth,  and  exercise,  necessary  for  the  health  of  the     '^^^  Q^®^ 
said  Brent  Spencer,  to  the  great  damage  and  peril  of  the  said  Brent       peibam. 
Spencer,  to  the  evil  example  of  all  other  persons,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity." 

A  rale  nisi  having  been  obtained  to  arrest  the  judgment  upon 
those  two  counts, 

Watson,  on  the  first  day  of  last  Easter  Term,  shewed  cause. — 
No  valid  objection  can  be  made  to  either  of  these  counts.     The  first 
of  them  shews  that  the  lunatic  was  incapable  of  taking  care  of 
himself;  that  he  was  under  the  care  of  the  defendant ;  and  that  she 
had  received  money  for  his  support ;  it  therefore  raises  a  duty  on  the 
part  of  the  defendant  to  take  due  and  proper  care  of  the  lunatic ; 
although  there  is  no  express  allegation  of  that  duty;  and  it  then 
charges  acts  of  misfeazance  and  nonfeazance,  either  of  which  would 
support  the  indictment.     If  it  be  argued  that  there  is  no  positive 
allegation  that  the  lunatic  was  under  the  care  of  the  defendant,  the 
answer  is,  that  it  is  alleged  by  implication  from  the  word  "  whilst.^* 
In  1  Sannd.  (61  g,  n.  9),  it  is  said,  '^  So  where  it  was  stated  that  A. 
demised  to  B.,  who  entered  and  was  possessed,  the  reversion  thereof 
belonging  to  the  said  A.,  this  was  held  to  be  a  sufficient  averment 
that  A.  had  the  reversion  (citing  1  ISalk.  13,  Hicks  v.  Downing), 
So  where,  in  trespass  for  his  horse,  the  defendant  pleaded  that  P. 
was  owner  of  the  horse  which  strayed  out  of  his  possession  and 
came   to   the   hands   of  the   plaintiff,  and    the  defendant,  by  the 
command  of  P.,  demanded  the  horse  within  the  year  proferendo 
satisfaciionem,  it  was  held  that  this  is  is  a  direct  affirmation  that  he 
tendered  amends,  like  the  case  of  v)arrantizando  vendidit,  where 
the  participle  affirms  as  directly  as  the  verb ;  so  dansplagam  mortalem 
is  well  enongh.     {Long's  case,   5   Rep.    120 ;    Henley   v.    Walsh, 
2  Salk,  686.)     So  any  words  which  imply  such  matter  to  he  so,  are 
sufficient ;  as  if  it  be  pleaded  that  A.  was  seised  in  fee  and  died, 
and  the  land  descended  to  B.  as  his  son  and  heir,  this  was  held  to  be 
a  sufficient  averment  that  he  died  seised,  though  it  be  not  said  in 
express  words  that  he  died  so  thereof  seised  ;  for,  otherwise,  it  could 
not  descend  to  B.  as  his  heir,"  citing  Hill  v.  Bolton  (2  Lutw.  1172, 
and  1   Saund.  117,  note  4).     That  distinguishes  the  present  case 
from  B.  V.  Smith  (2  Car.  &  P.  449) ;  where  the  indictment  only 
stated  that  the  defendant's  idiot  brother  was  helpless  and  an  inmate 
in  his  house,  and  charged  an  omission  to  supply  him  with  proper 
food,  warmth,  &c.,  it  being  held  that  no  duty  to  do  so  was  shewn. 
Here,  however,  that  duty  is  shewn,  for  it  is  sufficiently  averred  that 
the  lunatic  was  under  the  care  and  control  oi'  the  defendant ;  and  if 
that  be  the  case,  and  the  lunatic  is  unable  to  take  care  of  himself, 
the  duty  to  provide  proper  food  and  clothing  arises.     R,  v.  Friend 
(Russell  &  R.  C.  C.  20)  decides  that  it  is  an  indictable  offence,  in 
the  nature  of  a  misdemeanor,  to  refuse  or  neglect  to  provide  sufficient 
food  or  other  necessaries  for  every  infant  of  tender  years,  unable  to 
provide  for  and  take  care  of  itself,  whether  such  infant  be  child, 
apprentice^  or  servant,  whom  the  party  is  obliged  by  duty  or  con- 
tract to  provide  for,  so  as  thereby  to  injure  his  health.     And  so  in 
S.  V.  Marriott  (8  Car.  &  P.  425,  432),  on  an  indictment  for  the 
marder  of  an  aged  and  infirm  woman  by  confining  her  against  her 
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ThoQQ«eii  will  and  not  providing  her  with  meat^  drink^  clothings  firing, 
Pdham.  medicines,  and  other  necessaries,  and  not  allowing  her  the  enjoyment 
of  the  open  air,  in  breach  of  an  alleged  duty,  it  was  held  that  if  the 
jury  thought  that  the  prisoner  was  guilty  of  wilfal  neglect,  so  gross 
and  wilful  that  they  were  satisfied  he  mast  have  contemplated  her 
death,  he  would  be  guilty  of  murder ;  but  if  they  only  thought  he 
was  so  careless  that  her  death  was  occasioned  by  his  negligence, 
though  he  did  not  contemplate  it,  he  would  be  guilty  of  man- 
slaughter ;  and  there  the  alleged  duty  was  supported  by  evidence 
that  the  defendant  had  in  certain  conversations  declared  himself 
willing  to  take  care  of  the  old  woman.  The  indictment  must  cer- 
tainly shew  that  the  person  injured  was  incapable  of  taking  care  of 
himself,  and  this  does  so ;  and  even  if  there  were  nothing  else  to 
shew  the  duty  of  the  defendant,  the  indictment  charges  an  imprison- 
ment, which  of  itself  raises  the  duty  to  supply  food  and  clothing ;  as 
was  held  by  Patteson,  J.,  in  B.  v.  Edwards  (8  Car.  &  P.  611), 
where  the  indictment  was  for  manslaughter  against  a  woman,  in 
neglecting  to  supply  an  infant  of  tender  age  with  sufficient  food. 
The  imprisonment  of  a  person  raises  the  same  duty  to  provide  for 
him  that  the  relation  of  master  and  apprentice  does ;  and  so,  gene- 
rally, if  any  person  takes  charge  of  another,  who  is  helpless  and 
unable  to  take  care  of  himself,  he  is  bound  to  provide  that  person 
with  necessaries,  (a)  In  Urmston  v.  Newcomen  (4  Ad.  cd  Ell. 
899,  905),  no  doubt  seems  to  have  been  entertained  on  that  point — 
or  that  any  person  causing  the  death  of  a  child  by  neglect  would  be 
guilty  of  murder.  In  that  case  the  plaintiflf  had  offered  to  take 
care  of  the  defendant's  child  without  putting  the  defendant  to  any 
expense ;  and  upon  those  terms  the  defendant  gave  up  the  child  to 
the  plaintiff,  who  continued  to  support  it  for  some  time ;  but  after- 
wards sent  it  to  others,  by  whom  it  was  ill-treated.  The  child 
escaped  and  returned  to  the  plaintiff,  who  maintained  it.  And  it 
was  held  that  the  defendant  was  not  liable  to  the  plaintiff  for 
necessaries  supplied  to  the  child. 

Secondly,  the  third  count  is  at  all  events  sufficient;  for  it  con- 
tains the  express  allegation  that  it  was  the  defendant's  duty  to  take 
care  of  the  lunatic,  and  the  circumstances  shew  that  such  duty  did 
exist. 

B.  James  and  Phinn  (on  the  following  day),  contra. — Both 
counts  are  bad.  The  second  contains  no  allegation  of* duty,  and 
none  is  shewn.  It  is  not  even  stated,  except  by  inference,  that  the 
lunatic  was  under  the  defendant's  care  or  control  at  all.  The  word 
*^ whilst"  is  relied  upon;  but  the  cases  cited,  and  that  of  R.  v. 
Somerton  (7  B.  &  C.  463),  were  cases  in  which  a  participle  was 
used ;  as  ''  dans  plagam  mortalem  ;  "  or  '^  A.  B.  being  un  officer  ;  " 
but  no  case  can  be  found  in  which  the  word  "  whilst "  has  been  held 
to  supply  an  averment.  {Smith  v.  Adkins,  8  Mee.  &  W.  362.) 
[Patteson,  J. — Mr.  Watson's  argument  is,  that  the  duty  flows 
from  the  imprisonment.]  The  first  answer  to  that  is,  that  the  alle- 
gation of  imprisonment  is  insufficient ;  for  it  is  not  said  to  be  against 

(a)  See  R,  v.  Squire  (1  Rnm.  on  Crimes  (last  edit),  490);  R.  t.  Self  (I  Leach,  137; 
1  East,  P.  C.  c.  5,  «.  18);  R.  y.  Samden  (7  Car.  &  P.  277);  and  the  note  to  that  ciise  in 
1  Ross,  on  Crimes,  492. 
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the  will  of  the  party,  which  is  clearly  necessary  (see  Thorpe,  J.,    The  Qumd 
Book  of  Assize,  22  Ed.  8,  fol.  104)  ;  and  the  charge  of  imprison-  •• 

ment  which  was  contained  in  the  first  count  of  the  indictment  has  PeUia™* 
been  negatived.  The  Court,  therefore,  must  take  it  that  there  was 
no  unlawful  imprisonment ;  .or,  secondly,  if  this  count  does  charge 
an  imprisonment,  it  is  double,  for  it  charges  acts  both  of  omission  and 
oonmussion,  and  dm>Hcity  is  a  good  objection  in  arrest  of  judgment. 
The  case  of  i?.  v.  Benfield  (2  Burr.  984)  has  been  supposed  to  sup- 
port a  contrary  doctrine ;  but  if  so,  it  is  opposed  to  the  case  of  jR.  v. 
Clendon  (2  Lord  Raym.  1572),  and  is  now  effectually  overruled  by 
die  recent  case  of  (Jamphell  v.  The  Queen,  in  this  court  (1  Cox 
C.  C.  269).  The  third  count  is  also  bad ;  it  undoubtedly  contains  an 
express  allegation  that  it  was  the  duty  of  the  defendant  to  take  due 
care  of  the  lunatic ;  but  it  also  states  the  facts  upon  which,  as 
allied,  the  duty  arose ;  and  it  is  quite  consistent  with  these  facts, 
not  only  that  the  defendant  had  no  charge  of  the  lunatic,  but  that 
there  was  some  other  person  in  the  house  who  had.  Another  person, 
appointed  committee  of  the  lunatic,  might  have  .been  in  the  house 
Airing  the  whole  time ;  and  there  is  no  aUegation,  at  all  events,  that 
the  defendant  filled  any  such  character.  The  mere  circumstances 
that  the  lunatic  was  her  illegitimate  son,  resident  with  her,  and  that 
she  had  sufficient  means  for  nis  support,  raise  no  duty  on  her  part  to 
take  care  of  him ;  by  the  common  law  a  parent  is  not  bound  to  sup- 
port even  a  Intimate  son ;  and  the  statute  5  Geo.  4,  c.  83,  s.  4, 
which  makes  it  an  act  of  vagrancy  in  a  parent  to  desert  a  child,  does 
not  apply  to  illegitimate  children.  (jR.  v.  Maude,  2  Dowl.  N.  S.  58 ; 
11  L.  J.  N.  S.  M.  C.  120;  and  6  Jur.  646.) 

Cur.  adv.  vulL 

Lo&D  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
—There  were  two  counts  in  this  indictment  on  which  the  defendant 
was  convicted.  One  was  objected  to  for  want  of  a  positive  averment 
that  the  lunatic  was  under  tne  defendant's  care  when  she  committed 
the  acts  for  which  she  stood  indicted.  They  were  all  said  to  have 
been  done  whilst  the  unfortunate  lunatic  was  under  her  care  or  con- 
trol, but  there  was  no  averment  that  he  ever  was  so.  Some  cases 
were  quoted  to  shew  that  this  followed,  by  necessary  implication, 
finom  the  averment,  that  the  acts  were  done  whilst  he  was  under  her 
control ;  but  none  of  them  go  to  that  extent.  With  respect  to  the 
other  count,  there  was  no  averment  that  the  lunatic  was  under  the 
care  and  control  of  the  defendant,  so  as  to  shew  that  there  was  any 
duty  in  her  to  take  cai*e  of  her  son.  Even  if  such  duty  had  been 
shewn,  acts  of  commission  and  omission  were  charged  against  the 
defendant  very  likely  to  produce  injury  ;  but  it  was  not  alleged  that 
injury  was  actually  produced ;  and  it  is  by  no  means  a  necessary 
consequence  of  such  acts,  nor  was  it  alleged  to  have  been  the  actual 
consequence  of  them,  nor  were  the  acts  even  stated  to  have  continued 
so  long  that  the  injury  must  or  probably  would  result.  There  is 
therefore  nothing,  at  most,  beyond  a  probable  conjecture,  to  shew  that 
the  patient's  sufferings,  or  that  the  supposed  injuries,  were  at  all 
connected  with  his  mother^s  misconduct ;  and  the  judgment  must  be 
arrested.  Rule  absolute. 

VOL.  II.  c 
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CROWN  CASE  RESERVED. 

Easier  Term^  1846. 
The  Queen  v.  Bibch  and  Anothxe.  (a) 

Rohhery — AMauli,  triih  intent  to  rob — Common  aotault. 

Vjion  an  indictment  for  felony  charging  an  aeeault,  the  prisoner  may  be  conoieted  qf  a 
common  aeeault,  though  no  intent  to  commit  a  felony  be  ehevn.  It  ie  only  necee* 
eary  that  the  aetauU  upon  which  the  conmetion  ie  founded  ehould  be  the  very  eaieea 
act  charged  in  the  indictment  ae  a  felony. 

The  Queen.   rV^HE  prisoners  were  indicted  at  the  Lancashire  Spring  Assizes  for 
Bifch    d  robberjr,  and  the  prisoner  Birch   found  guilty  of  a  common 

Another,  assault,  subject  to  the  opinion  of  the  judges  upon  a  case  reserved. 
The  indictment  was  in  the  usual  form,  charging  that  the  prisoners, 
^<  in  and  upon  one  Charles  Dailey,  &c.,  did  msuce  an  assault."^  At 
the  trial  before  R.  B.  Armstrong,  Esq.,  Q.  C,  the  prosecutor  did 
not  appear,  and  no  evidence  was  given  to  support  the  charge  of 
robbery ;  but  a  witness,  who  was  present  at  the  time  and  place  at 
which  the  robbery  was  supposed  to  have  been  committed,  proved  an 
assault  upon  the  prosecutor  by  Birch. 

«/.  Poltocky  for  the  prosecution,  submitted  that  Birch  might  be 
convicted  of  a  common  assault,  under,  the  11th  section  of  statute 
1  Vict.  c.  86 ;  citing  Reg.  v.  EUia  (8  Car.  &  P.  664),  and  Reg.  v. 
JBoden  (1  Car.  &  K.  896). 

Mkinsarty  for  the  prisoners,  contended  that  that  section  applied 
onlv  to  cases  where  the  assault  was  made  with  the  intention  of  com- 
mitting the  felony  charged  in  the  indictment. 

Mr.  Armstrong,  after  consulting  Mr.  Justice  Patteson,  directed 
the  jury  to  acquit  the  prisoners  of  the  felon v,  but  to  find  Birch 
guilty  of  a  common  assault ;  and  the  jury  found  accordingly. 

The  judges,  in  last  Easter  Term,  assembled  to  consider  the  case, 
and  held  the  conviction  right,  on  the  ground  that,  under  the  11th 
section  of  1  Vict.  c.  86,  it  was  not  necessary  to  shew  that  the  assault 
was  made  upon  the  prosecutor,  with  the  intention  of  committing 
the  felony  charged  in  the  indictment ;  but  that  it  was  enough  if 
the  assault  charged  in  the  indictment  and  the  assault  proved  were  the 
same. 

Conviction  held  tight 

{a)  Reported  by  A.  Bittlbston,  Esq.,  Banister^At^lair. 
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CROWN  CASE  RESERVED. 

Easter  Term,  1846. 

The  Queen  v.  John  Haywabd,  David  Jones,  and 
John  Jones,  (a) 

Forgery — Beading  forged  wiU  in  evidence-^Privileged  eommunieation, 

Afirged  trill  had  been  sent  to  an  atiomegj  with  tome  titte'deede,  ottemiblg  for  the 
fiarpeee  of  asking  hie  advice  upon  them,  but  really  that  he  might  tee  the  will,  and 
act  upon  it.  The  will  being  produced  at  the  trial  by  the  attorney ,  the  prisonere' 
eauneel  objected  to  the  reading  of  it,  on  the  ground  that  it  wae  a  privileged  commum 
nication:  but  the  objection  wae  overruled  at  the  trial,  and  afterwarde  by  thejudgce 
upon  a  eaee  reeerved, 

THE  prisoners  were  indicted  for  forgery,  before  Pollock,  C.  B.,    Th«  Queen 
at  the  last  Spring  Assizes  for  the  county  of  Salop.    The  indict-  «'• 

ment  charged  John  Hay  ward  and  David  clones  as  principals,  and  ^*oSere.*"* 
the  other  prisoner  as  accessary  before  the  fact.     They  were  all  found 
guilty ;  but  judgment  was  respited,  that  the  opinion  of  the  judges 
might  be  taken  upon  a  case  reserved. 

The  prisoner  Hayward,  it  appeared,  had  sent  the  forged  will, 
together  with  some  title-deeds,  which  he  had  obtained  from  the  house 
id  the  deceased,  to  his  attorney,  ostensibly  for  the  purpose  of 
asking  his  advice  thereon;  but  there  was  evidence  to  shew  that 
his  real  object  in  sending  them  to  the  attorney  was,  that  he  might  see 
the  will  amongst  them,  and  act  upon  it.  Upon  the  examination  before 
the  magistrates,  and  again  at  the  trial,  the  attorney  produced  the  will, 
without  objection;  but  after  it  had  been  handed  to  the  clerk  of 
arraigns,  the  prisoner's  counsel  objected  that  it  was  a  privileged 
communication  and  could  not  be  read ;  citing  jR.  v.  Diaam  (3  Burr. 
1687),  and  R.  y.  Smith  (6)  (1  Phill.  on  Evid.  9th  ed.  171). 

The  learned  jud^e  directed  it  to  be  read  in  evidence,  and  reserved 
for  the  consideration  of  the  judges  whether  the  objection  was 
valid. 

E.  Yardley  and  Huddteston^  for  the  prosecution. 

F,  r.  Lee  and  H,  J.  Neale,  for  the  prisoner  David  Jones. 
/.  G.  Phillmore^  for  the  other  prisoners. 

The  jud^  in  this  Term  assembled  to  consider  the  case,  and  held 
that  the  objection  could  not   be  sustained;  for  that  even  if  the  • 

ground  of  professional  confidence  could  avail  in  such  a  case,  the 
will  was  not  in  this  case  delivered  to  the  attorney  in  professional  / 

Odnfidence.  ^ 

Conviction  held  right.  ^ 

(a\  Reported  by  A.  Bittlbstok,  Esq.,  Btrrister-at-Uw. 
(d)  Bat  see,  contrd,  M,  t.  Avery  (8  Car.  &  P.  596). 
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The  Queen 

V, 

Joseph 
TowDsend. 


CROWN    CASE  RESERVED. 

May  %  1846. 

(Before   all  the    Judges,   except   Aldebson,  6.,  Coleridge,    J.,   and 

Mauls,  J.) 

The  Queen  v.  Joseph  Townsend.  {a) 

Embezzlement — Assistant  overseer — Paid  officer — Receipt  of  money  for  and  on  account 

of  the  ffuardians. 

An  assistant  overseer^  appointed  by  the  guardians  qf  a  union  in  pursuance  of  an  order  of 
the  Poor  Law  Commissioners,  whose  duty  it  was,  amongst  other  things^  to  collect 
the  rates  from  the  rate-payers  qf  a  particular  parish,  and  to  pay  the  sums  so 
collected  into  a  banker* s  account,  kept  by  the  overseers  of  that  parish  in  their  own 
names,  and  drawn  upon  by  them  only,  and  not  by  the  guardians,  received  money 
from  di^erent  rate-payers^  and  embezzled  it : — 

Held,  that  he  could  not  be  convicted  upon  an  indictment  for  embezzlement  under  7^8 
Geo.  4,  c,  29,  «.  47,  charging  him  as  servant  of  the  guardians  s  because  he  did  not 
receive  the  money  **for,  or  in  the  name,  or  on  account  of  the  guardians  :*'  although 
the  money,  or  a  portion  of  it,  would  ultimately  be  paid  to  the  guardians,  and  the 
prieoner  was  bound  to  account  to  them, 

TETE  prisoner  was  tried  before  Patteson,  J.,  at  the  last  assizes 
for  the  county  of  Lancaster,  for  embezzlement;  and  was  con- 
victed upon  certam  counts  of  the  indictment ;  but  judgment  was 
respited,  that  the  opinion  of  the  judges  might  be  taken  upon  the  fol- 
lowing case  :— 

The  indictment  contained  thirteen  counts.  The  iSrst,  second,  and 
third  counts  charged,  that  the  prisoner  was  employed  in  the  capacity 
of  clerk  to  Thomas  .Langworth  and  another ;  that  he  received  tlie 
respective  sums  in  each  of  these  counts  mentioned,  by  virtue  of  his 
said  employment,  for  and  to  account  of  the  said  Thomas  Langworth 
and  another,  and  .  embezzled  them.  The  fourth,  fifth,  and  sixth 
counts  charged  him,  as  clerk  to  the  guardians  of  the  Preston  Union', 
in  respect  of  the  said  sums ;  the  seventh,  eighth,  and  ninth  counts 
charged  him,  as  servant  to  the  said  Thomas  Langworth  and  another, 
in  respect  of  the  same  sums.  The  tenth,  eleventh,  and  twelfth  counts 
charged  him,  as  servant  of  the  guardians  of  the  Preston  Union,  in 
respect  of  the  same  sums  ;  the  thirteenth  count  was  for  larceny  of 
the  moneys  and  notes  of.the  said;  Thomas  Langworth  and  another, 
and  also  of  the  moneys  and  notes  of  the  guardians  of  the  Preston 
Union.  It  appeared  that  the  Preston  Union  comprises  many  town- 
ships, each  maintaining  its  own  poor,  and  having  separate  overseers, 
ana  that  Farrington  is  one  of  those  townships,  and  Thomas  Lang- 
worth  and  Johii  Taylor  were  the  overseers  of^that  township  in  1845. 
The  Poor  Law  Commissioners  by  two  orders,  one  dated  the  7th  of 
June,  1838,  and  the  other  the  28th  of  March,  1839,  directed  the 
guardians  of  the  Preston  Union  to  appoint  a  general  assistant  over- 
seer for  the  whole  union,  two  other  assistant  overseers  for  the  town- 
ship of  Preston,  and  they  divided  the  rest  of  the  union  into  four 
districts,  and  directed  one  district  assistant  overseer  to  be  appointed 
for  each,  at  a  salary  of  50L  They  pointed  out  in  their  orders  the 
duties  of  overseers,  in  making  and  collecting  rates  in  their  respective 
townships,  paying  charges,  and  also  paying  such  sums  as  should  be 
legally  called  for  by  the  guardians  of  the  union^  and  other  matters ; 
(o)  Reported  by  A.  BiTTLEtTON,  Esq.,  B«Rister*at-law. 
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thej  also  proTided  that  the  duty  of  the  district  assistant  overseer    n»  timm 

ihould  be  to  assist  the  overseers  oi  each  township  within  his  district.  « 

The  orders  also  required  the  guardians  of  the  union  to  take  proper    ^rf^JSLt 

securities  from  the  district  overseers.     The  guardians  of  the  union      ***'****^ 

appointed  the  prisoner  district  assistant  overseer  for  a  district,  which 

included  the  township  of  Farrinffton,  on  the  18th  of  April,  1839 ; 

which  appointment  was  confirmed  by  the  Poor  Law  Commissioners, 

on  the  ^th  of  April,  18S0.     On  the  l^th  of  November,  1841,  the 

prisoner,  with  two  securities,  executed  a  bond  to  the  guardians  of 

the  union,  reciting  the  order  of  the  commissioners,  and  nis  appoint* 

ment,  conditioned  to  perform  his  duties,  to  render  true  accounts, 

irfien  required  by  the  guardians  or  commissioners,  so  as  to  shew  the 

exact  balance  in  his  hands ;  to  keep  such  books  as  the  guardians  or 

commissioners  should  direct,  and,  when  requested  by  the  guardians 

or  commissioners,  to  hand  over,  pay,  or  distribute  amongst  such 

parties  as  may  be  entitled  to  the  same,  all  moneys  and  things  being 

the  property  of  any  of  the  townships  comprised  in  the  said  district, 

or  of  the  guardians  in  respect  thereof,  or  of  the  respective  overseers, 

Hr.  Robert  Low  was  the  treasurer  of  the  Preston  Union,  and  was  a 

banker  at  Preston.     He  stated  that  an  account  was  kept  with  him 

by  the  overseers  of  the  township  of  Farrington,  in  their  own  names, 

to  the  credit  of  which,  all  moneys  paid  in  by  the  overseers,  or  by  the 

prisoner,  on  account  of  that  township,  were  carried ;  that  the  moneys 

were  drawn  out  by  the  cheques  of  the  overseers,  sometimes  counter'* 

signed  by  the  prisonei*,  sometimes  not,  but  never  by  any  cheque  of 

the  guardians  of  the  union.     A  rate  was  made  upon  the  townsn^  of 

Farrington,  in  consequence  of  a  call  &om  the  guardians,  which  rate 

was  signed  by  the  overseers  and  the  prisoner,  and  bore  date  the  27th 

day  of  November,  184s5.     It  was  proved  that  the  prisoner  had 

received  moneys  from  three  different  rat&>pay»s  in  respect  of  thai 

rate,  and  had  embezzled  them. 

The  counsel  for  the  prisoner  contended  that  he  was  not  a  derk  or 
KTvant  to  any  one,  but  an  assistant  overseer,  an  independent  officer, 
known  to  the  law  by  virtue  of  the  stat.  59  Geo.  8,  c.  12,  s.  7,  though 
not  appointed  under  that  Act,  nor  having  the  precise  authority 
conferred  by  the  Act. 

The  learned  judge  thought  that  the  name  "  assistant  overseer  "^ 
amounted  to  nothing;  that  the  prisoner  roust'be  taken  to  be  a  paid 
officer  under  stat.  4  &  5  Wm.  4,  c.  76,  s*  46,  to  whom  the  commis- 
sioners thought  fit  to  give  that  name,  there  being  no  clatise  in  any 
Act  of  Parliament  whicm  enables  the  commissioners  or  guardians,  by 
their  order,  to  appoint  assistant  overseers,  with  the  like  power  as 
those  appointed  under  stat.  59  Geo.  3,  c.  12 ;  and  that  if  he  were 
^errant  to  anyone,  he  must  be  so  to  the  guardians  of  the  union. 
He  accordingly  directed  a  verdict  of  guilty  to  be  entered  on  the  10th, 
11th,  and  12th  counts,  and  reserved  for  the  opinion  of  the  judges 
the  question  whether  that  verdict  could  be  sustained  on  those 
counts. 

Edward  Jamea^  for  the  prisoner. — First,  the  money  received  by 
the  prisoner  was  not  the  property  of  the  guardians.  The  guardians 
of  the  union  under  the  Poor  Law  Amendment  Act  are  invested  with 
the  administration  of  the  relief  of  the  poor,  and  their  duty  is  to  ascer- 
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The  Queen  tain  what  sums  are  necessary  for  the  relief  of  the  poor,  and  to  make 
J  ••  orders  on  the  overseers  or  other  authorities  of  the  different  parishes 

Towwcnd.  i"  ^^®  union  to  provide  such  sums.  It  then  becomes  the  duty  of  the 
overseers  in  each  parish  to  make  a  rate  accordingly,  and  the  money 
levied  under  that  rate  is  the  property  of  the  parish  or  township  from 
which  it  is  collected,  or  of  tne  overseers  representing  such  parish  or 
township,  and  continues  to  be  so  until  finally  paid  over  to  the 
guardians,  or  their  deputy.  The  prisoner,  being  assistant  overseer, 
received  from  the  rate-payers  certain  sums  on  behalf  of  the  overseers ; 
and  his  duty  was  to  pay  them  into  the  bank ;  but  when  deposited  in 
the  bank,  it  was  still  tne  money  of  the  overseers.  The  account  at 
the  banker's  was  the  overseers'  account ;  the  money  was  held  at 
their  disposal,  and  drawn  out  by  their  cheques  alone,  or  their  cheques 
countersigned  by  the  assistant  overseer  himself.  Perhaps,  if  the 
money  had  been  actually  drawn  out  for  the  purpose  of  being  handed 
over  to  the  guardians,  it  might  have  been  considered  for  this  purpose 
as  the  money  of  the  guaraians ;  but  that  was  not  the  case.  The 
appointment  of  the  prisoner  was  for  the  purpose  of  assisting  the 
overseers,  and  was  made  under  the  S  &  S  Vict.  c.  84,  s.  2,  which  was 
passed  in  consequence  of  a  decision  of  this  Court,  to  the  effect  that, 
under  the  46th  section  of  the  Poor  Law  Amendment  Act,  the  com- 
missioners had  no  authority  to  order  the  guardians  of  a  union  (which 
was  not  a  union  for  the  purpose  of  rating)  to  appoint  a  collector  of 
rates  for  any  particular  parish  in  the  union.  (R.  v.  The  Poor  Law 
Commisdonersn  in  Re  the  Strand  Unions  9  Ad.  &  £11.  901.)  By 
Stat.  55  Geo.  3,  c.  187,  s.  1,  the  property  in  all  goods,  furniture, 
provisions,  clothes,  &c.,  materials  and  things  whatsoever,  had, bought, 
procured,  or  provided  for  the  use  of  any  parish,  township,  hamlet,  or 
place,  is  vested  in  the  overseers  of  the  poor  of  such  parish,  &c.  for 
the  time  being,  and  their  successors  in  office,  who  are  thereby 
empowered  to  bring  any  action  or  prefer  any  bill  of  indictment 
against  any  person  who  shall  steal,  take,  or  carry  away,  or  buy,  or 
receive  any  such  goods,  &c. ;  and  in  every  such  action  and  indict* 
ment,  the  said  goiods,  &c.  are  to  be  laid  or  described  to  be  the 
property  of  the  overseers  of  the  poor  for  the  time  being  of  such 
parish,  &c.,  without  stating  or  specifying  the  names  of  any  of 
them. 

TiNBAL,  C.  J.— -Then  you  say  that  the  prisoner  ought  to  have 
been  convicted,  if  at  all,  upon  the  counts  laymg  the  property  in  the 
overseers  ? 

James,^^!  say  he  ought  not  to  be  convicted  at  all ;  because,  as 
to  those  counts,  the  objection  is,  that  he  was  not  the  servant  of  the 
overseers. 

Lord  Denmak,  C.  J. — My  brother  Patteson  so  held  at  the  trial, 
but  he  does  not  ask  our  opinion  upon  that. 

James. — It  is  no  part  of  the  overseers^  duty  to  hand  over  the 
whole  poor-rate  to  the  guardians;  on  the  contrary,  the  rate  is  sub- 
jected to  a  great  variety  of  charges,  which  the  overseers  are  required 
to  pay.  Those  charges  include  tne  county-rate,  emigration,  expenses 
of  witnesses  before  the  Poor  Law  Commissioners,  costs  of  appeals, 
salary  to  assistant  overseer,  borouffh-rate,  costs  of  prosecutions,  and 
many  other  charges ;  all  of  whicn  are  collected  in  the  instructions 
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issued  by  the  Poor  Law  Commissioners  for  the  allowance  of  over-    The  Queen 
seers'  accounts.     (See  Archbold's  Poor  Law,  S?nd  ed.  p.  33.)     It  is  »• 

Dot  to  be  assumed,  therefore,  that  when  the  guardians  call  upon  the  Towiwend 
overseers  to  provide  a  certain  sum  for  the  relief  of  the  poor,  they 
will  lay  a  rate  for  that  only ;  the  contrary  is  the  fact — that  at  the 
same  time,  they  make  a  rate  for  all  the  above  purposes,  and  all  that 
the  guardians  would  at  any  time  be  entitled  to  receive  is  the  balance. 
Supposing  that  the  prisoner  was  not  justified  in  retaining  any  of  the 
moneys  received  by  him  from  the  rate-payers,  the  overseers  might 
bring  an  action  against  him  for  money  had  and  received ;  but  could 
the  guardians  ?  Clearly  not.  The  answer  would  be,  "  I  received  the 
money  to  the  use  of  the  overseers."  No  authorities  can  be  adduced 
on  the  subject,  for  the  case  is  one  primce  impressionism  Secondly, 
the  prisoner  did  not  receive  the  money  as  the  servant  of  the  guar- 
dians. He  was  perhaps,  in  a  certain  sense,  their  servant,  but  he  did 
not  receive  this  money  by  virtue  of  the  employment  as  their  servant. 
His  appointment  was  to  assist  the  overseers,  and  he  received  the 
money  for,  and  on  behalf  of,  the  overseers.  I  submit,  however,  that 
within  the  meaning  of  the  statute  (7  8z;  8  Geo,  4,  c.  29)  s.  47)  on 
which  this  indictment  is  framed,  the  prisoner  was  not  a  clerk  or 
servant  at  all.  A  question  as  to  the  relation  of  master  and  servant 
•rose  in  IL  v.  SparshoU  (4  Ad.  &  Ell.  491)  ;  there,  by  the  regu- 
ktions  of  a  bridewell,  the  turnkeys  were  to  be  appointed  by  the 
keeper,  but  the  appointment  was  subject  to  the  approbation  and  con- 
firmation of  the  visiting  justices.  The  keeper  might  suspend,  but 
not  permanently  displace  them  without  the  authority  of  the  visiting 
justices.  They  were  to  receive  their  salaries  from  the  county  trea- 
surer, but  in  all  other  respects  to  be  under  the  immediate  orders  and 
control  of  the  keeper ;  and  it  was  held,  that  an  appointment  to  the 
place  of  turnkey,  and  discharge  of  its  duties  under  the  above  regu- 
latioDs,  at  a  yearly  salary,  did  not  constitute  a  hiring  and  service  by 
which  a  settlement  could  be  gained.  The  present  case  is  one  of  a 
similar  character ;  the  appointment  is  by  the  guardians,  and  the , 
prisoner  is  to  do  certain  acts  in  regard  to  the  administr^ction  of  relief; 
and  in  part,  therefore,  he  is  their  servant ;  but  he  is  also  to  assist 
the  overseers,  and  is  accountable  to  them  for  money  which  he  receives 
from  other  persons.  The  question  is,  whether  he  receives  that 
money  as  servant  to  the  guaraians,  or  as  a  servant  at  all  ?  Squire's 
case  (Kuss.  &  Ry.  C.  C.S49)  was  different ;  there,  a  person  employed 
as  accountant  and  treasurer  to  the  overseers  of  the  poor,  whose  duty 
it  was  to  receive  and  pay  moneys  receivable  by  and  payable  to  them, 
was  held  to  be  a  clerk  and  servant  within  the  statute :  but  the  dis- 
tinction is,  that  in  that  case  he  was  employed  by  the  overseers  them- 
selves. Jt.  V.  Tyers  (Buss.  &  Ry.  C.  C.  402)  was  decided  on 
another  point ;  and  R.  v.  Ward  (Gow.  N.  P.  C.  168)  is  distinguish- 
able. T  here  the  prisoner  was  elected  an  extra  collector  of  poor-rate, 
and  paid  a  per-centage  on  the  amount  which  he  collected ;  but  here 
the  prisoner  is  an  independent  officer ;  he  is  not  a  clerk  or  servant, 
but  is  classed  in  the  Poor  Law  Amendment  Act  with  the  ^^  paid 
officers ;""  which  term  includes  the  treasurer,  the  medical  officer,  the 
chaplain,  the  auditor,  and  others. 
Athertofh  for  the  Crown. — It  must  be  admitted  that  there  is  some 
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Tbtl^veen    difiiculty  in  sustaining  this  conviction  in  consequence  of  the  peculiar 
V*  position  of  an  assistant  overseer  and  the  necessity  of  strictly  con* 

TomSmd.  ^^^^^S  ^^^  statute  upon  which  the  indictment  is  framed ;  but,  first, 
I  submit  that  the  prisoner  was  the  servant  of  the  board  of  guar- 
dians within  the  meaning  of  stat.  7  &  8  Geo.  4,  c.  S9»  s.  47 ;  and  if 
so,  then  I  say  it  follows  that  the  money  received  by  him  was  reoeiYed 
as  the  money  of  his  masters.  The  term  ^<  servant  ^^  has  no  precise 
definite  signification  in  law ;  it  is  not  a  term  of  art,  and  must  there- 
fore receive  a  popular  interpretation.  The  statute  clearly  uses  the  - 
word  in  that  large  sense ;  for  it  says  "  any  clerk  or  servant,  or  any 
person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or 
servant.'*'' 

Loan  Denmax,  C.  J. — The  prisoner  is  not  described  in  any  of 
the  counts  of  this  indictment  as  ^^  a  person  employed  in  the  capacity 
of  a  clerk  or  servant.*" 

Atherton, — No ;  but  the  word  "  servant*"  is  intended  to  apply  to 
all  the  classes  of  persons  employed  in  that  capacity.  Now  the  inci- 
dents of  the  relation  which  subsisted  between  the  prisoner  and  the 
guardians  are  those  of  the  relation  of  master  and  servant.  First,  the 
prisoner  was  employed  by  the  guardians  under  the  46th  section  of  the 
Poor  Law  Amendment  Act  (4  &  5  Wm.  4,  c.  76) ;  the  commis- 
sioners issued  an  order  to  the  guardians  of  the  Preston  Union, 
requiring  them  to  appoint  an  assistant  overseer,  and  in  pursuance  of 
that  order,  the  guaroians  appointed  the  prisoner.  That  is  a  fact  of 
great  importance  in  considering  whether  the  prisoner  was  their  ser- 
vant. Secondly,  the  duties  of  the  assistant  overseers  are  such  duties 
as  clerks  ordinarily  discharge ;  he  is  to  collect  moneys,  give  receipts, 
and  account  to  the  guardians.  (See  the  General  Orders  of  tlie  Poor 
Law  Commissioners,  April,  1842.)  Then,  were  the  guardians 
his  masters  ?  First,  he  was  bound  to  obey  them. .  The  94th  section 
of  4  &  5  Wm.  4,  c.  76,  provides  that  if  any  master  of  a  workhouse, 
or  other  officer  of  any  parish  or  union  (including  an  assistant  over- 
seer), shall  wilfully  (usobey  the  legal  and  reasonable  orders  of  justices 
and  guardians  in  carrying  the  rules  and  orders  of  the  commissionezf , 
or  assistant  commissioners,  or  the  provisions  of  that  Act,  into  eiiarii- 
tion,  every  such  ofiender  shall  lorfeit  and  pay  not  more  thaa>S?. 
Again,  his  salary  is  to  be  paid  by  the  guardians,  and  recoivecable 
from  them,  by  s.  46.  (a) 

Pabke,  B. — The  difBculty  is,  that  the  money  was  not  received  by 
him  on  their  account. 

Atherton. — If  the  relation  of  master  and  servant  be  established,  I 
contend  that,  as  between  them,  the  money  must  be  considered  the 
money  of  the  master. 

Lord  Denman,  C.  J. — That  is  only  if  it  can  be  said,  in  any 
sense,  to  have  been  received  on  their  account. 

Patteson,  J.— Suppose  I  sent  my  servant  to  receive  money 
for  another  person,  could  it  be  said  that  he  received  it  on  my 
account.' 

Atherton. — For  the  purposes  of  this  Act,  and  for  other  purposes, 

(a)  The  salary  of  the  assistant  oTerseer  is  one  of  the  charges  upon  the  rates,  and  is 
allowed  in  the  overseers*  accounts.  (See  stat.  59  Ge9.  3,  c.  13,  s.  7,  and  Arehb.  P.  L. 
p.  34,  Sad  edit.) 
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'  money  bdooging  to  a  third  person  may,  as  between  the  master  and  Hia  i 
fffvanty  be  treated  as  the  master^&  For  instance,  take  the  case  of  a  runm 
colleetor  of  rents^  who,  being  empowered  to  receive  the  rents  of  t^wMtiift 
A.  B.,  employs  his  servant  for  that  purpose,  and  the  servant 
embezzles  them.  That  servant  might,  I  contend,  be  indicted  for 
embezzling  the  money  of  his  master.  Further,  as  to  the  situation  in 
which  the  prisoner  and  the  guardians  stood  with  relation  to  each 
other,  it  is  dear  that  he  collected  for  the  guardians,  and  was  bound 
to  pay  and  account  to  them  on  request.  This  is  clear  from  the 
SBtB  and  54th  sections  of  the  Poor  Law  Amendment  Act,  giving  to 
the  guardians  general  authority  and  control  over  all  subordinate 
officers,  from  the  commissioners'  general  order  of  June,  1888,  as  to 
the  duties  of  overseers  and  assistant  overseers,  and  from  the  cir- 
cumstance that  it  was  by  virtue  of  the  employment  which  had  been 
bestowed  upon  him  by  the  guardians  that  he  was  able  to  get  the 
money. 

Pattkson,  J.-— *I  do  not  find  on  what  the  power  of  the  oommis- 
sioners  to  setUe  the  duties  of  overseers  rests. 

Aiherion. — There  is  no  express  authority ;  but  it  arises  by  impli- 
ciUioD.  Payments  certainly,  it  must  be  admitted,  are  to  be  made  by 
the  overseers  out  of  the  rates ;  but  the  disbursements  are  to  lie 
aoooanted  for  to  the  guardians.  A  traveller  for  a  commercial  house 
must  incur  expenses,  and  he  meets  those  expenses  with  money  taken 
from  his  receipts ;  then,  at  the  end  of  the  journey,  he  accounts  for 
the  whole.  To  ascertain,  therefore,  whether  the  prisoner  received 
nKmey  for  and  on  account  of  his  master,  it  is  not  enough  to  look  only 
to  the  narrow  question,  whether  he  was  bound  to  hand  over  all. 
If  he  is  to  account  for  idl,  that  will  do. 

Pattkson,  J. — Could  you  make  the  guardians  responsible  to 
the  overseers  for  the  default  of  the  assistant  overseer,  as  the  collector 
of  rents  would  be  for  the  de&ult  of  his  servant  in  the  case  you  put  ? 

Aiherton. — I  should  say  so ;  but,  at  all  events,  it  matters  not 
whether  the  servant  who  receives  the  money  is  entitled  to  retain  a 
part  of  It,  or  is  bound  to  hand  over  the  whole.  In  jR.  v.  Hartley 
(Rns8.  &  Ry,  C*  C.  189^9  the  defendant  was  employed  as  master  of 
a  barge  to  carry  out  ana  sell  coals,  and  was  allowed  a  proportion  of 
the  profits,  after  deducting  the  price  of  the  coals  at  the  colliery,  for 
his  labour.  He  took  a  quantity  of  coals,  sold  them,  received  the 
price,  and  absconded  with  the  money ;  and  by  a  majority  of  the 
jvd^  he  was  held  to  be  a  servant  within  the  meaning  of  the  Act. 
So  m  R.  v.  Hoggins  (Russ.  &  Ry.  C.  C.  146),  where  it  was  the 
business  of  the  defendant  to  receive  orders,  to  take  the  materials  from 
his  master's  shop,  work  them  up,  deliver  the  goods,  receive  the  price 
for  them,  and  pay  it  over  to  his  master,  who  at  the  end  of  the  week 
paid  the  defendant  a  proportion  of  the  price  for  his  work,  the  defen-* 
oaDt  received  an  order  for  certain  goods,  took  his  master'*s  materials, 
worked  them  up  on  his  premises,  delivered  them  and  received  the 
ntice,  but  concealed  the  transaction  and  embezzled  the  money ;  and 
ne  was  held  to  be  rightly  convicted  upon  an  indictment  for  embezzle- 
ment  under  this  statute.  These  cases  shew  that  it  is  not  the  less  an 
embezzlement  under  the  statute,  because  it  is  within  the  soope  of  the 
sirrant*s  duty  to  retain  a  portion  of  the  money  received*    The  office 
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Hie  Qiwen    of  assistant  overseer  under  the  Poor  Law  Amendment  Act  is  wholly 
-  ••  different  from  that  under  59  Geo.  3,  c,  12,  s.  7;  for  with  respect  to 

Towmead,    the  latter,  the  nomination  was  by  the  inhabitants  in  vestry  assembled  ; 
and  the  salary  was  fixed  by  them,  the  nomination  being  confirmed 
by  two  justices  of  the  peace.     There  are,  however,  some  incidents 
of  the  relation  between  the  guardians  and  the  assistant  overseer^ 
which  may  at  first  seem  to  bear  a  difierent  aspect.     First,  the  Boaid 
of  Guardians,  in  nominating  to  that  office,  do.  not  act  voluntarily^ 
but  in  obedience  to  the  orders  of  the  commissioners ;  that,  however, 
is  antecedent  to  the  relation  of  master  and  servant,  and  does  not 
therefore  affect  it,  after  it  once  exists.     Secondly,  the  commissioners 
have  a  power  of  dismissal  (4  &  5  Wm.  4,  c.  76,  s.  48)  ;  but  still 
the  question  is,  what  is  the  relation  whilst  it  subsists  ?     Thirdly,  a 
penalty  is  imposed,  by  section  97  of  the  same  statute,  upon  assistant 
overseers  embezzling  or  misapplying  moneys  belonging  to  any  parish 
or  union ;  but  the  section  itself  is  expressly  cumulative ;  it  imposes 
the  penalty,  <^  besides  and  in  addition  to  such  pains  and  penalties  as 
such  person  shall,  independently  of  this  Act,  be  liable  to;  and  it 
reaches  cases  which  the  JBmbezzlement  Act  would  not  touch ;  as,  for 
instance,  the  misappropriation  of  money  by  the  master  of  a  work- 
Aiouse.     Lastly,  it  is  said  that  the  Poor  Law  Amendment  Act 
'Expressly  describes  assistant  overseers  as  ^'  paid  officers,"  and  that 
therefore  they  are  not  servants ;  but  the  term  "  paid  officer"  is  used 
for  convenience,  to  include  a  large  number  of  persons,  and  it  does 
not  follow,  because  a  person  comes  under  that  term,  that  he  is  not 
.  also  a  servant.     The  interpretation  of  the  word  (sec.  109)  is  so  large, 
that  all   '^paid  officers^  certainly  cannot   be  excluded  from  the 
operation  of  the  general  statute  for  embezzlement;  for,   by  that 
Clause,  it  is  made  to  include  any  <^  clergyman,  schoolmaster,  person 
duly  licensed  to  practise  as  a  medical  man,  vestry  clerk,  treasurer,. 
•*4Collector,  assistant  overseer,  governor,  master  or  mistress  of  a  work- 
.  liouse,  or  any  other  person  who  shall  be  employed  in  any  parish  or 
union  in  carrying  this  Act  or  the  laws  for  the  relief  of  the  poor  into 
-execution."     It  is  obviously  impossible  to  draw  any  line  between  the 
^condition  of  an  officer  and  that  of  a  servant,  in  the  way  of  definition; 
^t  the  Court  will  decide,  upon  a  consideration  of  the  facts  in  each 
'Case,  bearing  in  mind  that,  although  this  is  a  penal  Act,  the  word 
^'  servant  ***  has  received  a  liberal  construction ;  and  been  applied  to 
many  cases  which  at  first  would  seem  not  to  fall  within  it     In  R.  v. 
Squire  (R.  &  R.  C.  C.  S49),  an  accountant  and  treasurer  to  over- 
seers of  the  poor  was  held  to  be  a  servant;  in  R.  v.  Tyera  (R.  &  R. 
C.  C.  402),  no  objection  was  made  on  the  ground  that  the  defendant 
was  not  a  servant ;  and  in  R.  y.Beacall  (1  Car.  &  P.  457),  the  defen- 
dant  was  appointed  by  guardians  under  a  local  Act  requiring  them 
to  do  so.     In  R.  v.  Callahan  (8  Car.  &  P.  154),  a  collector  of  poor 
and  other  rates  within  the  parish  of  St.  Paul,  Coven t  Garden,  wasneld 
to  be  rightly  described  as  servant  to  the  Committee  of  Management 
of  the  anairs  of  the  parish  (under  a  local  Act),  though  he  was  elected 
by  the  vesti^men  of  the  parish. 
James, — fhe  property  was  by  the  Act  vested  in  the  committee. 
Aiherton* — I  cite  that  case  to  shew  that  all  the  ordinary  inddents 
of  the  relation  of  master  and  servant  are  not  neoessaiy,  m  order  to 
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bring  a  case  within  the  Embezzlement  Act.    R.  v.  Ward  (Gow.    The  Queen 
N.  P.  C.  168,  and  2  Russ.  on  Crimes  (last  ed.),  176)  supports  the  •• 

same  view,  and  shews  that  the  Courts  have  adopted  no  narrow  and  xownwDd. 
restricted  construction  of  the  Act.  If,  then,  the  defendant  were 
the  servant  of  the  miardians,  my  next  position  is,  that  it  flows  almost 
necessarily  from  that  relation,  that,  as  between  him  and  them,  the 
money  received  by  him  was  the  money  of  his  masters.  The  course 
of  proceeding  is,  that  when  money  is  required  by  the  guardians, 
they  make  a  call  upon  the  overseers,  and  issue  their  warrant 
reooiiing  the  overseers  to  pay  to  the  treasurer  the  amount  of  the 

Pollock,  C.  B.-^If  a  bailiff  g^oes  to  a  farmer  for  his  rent,  and  the 
fiffmer  sends  him  to  A.,  B.,  and  C.  to  get  money,  which  the  bailifi" 
receives  and  embezzles,  would  he  be  a  servant  within  the  statute? 
That  is  like  the  present  case ;  for  here  he  collects  the  money,  to  be 
handed  not  to  tlie  guardians  but  to  the  overseers,  and  to  be  appli- 
cable to  other  purposes. 

Aiherton. — He  does  it  for  the  guardians. 

Paxke,  B*— -He  does  not  receive  the  money  for  and  on  their 
acooant. 

Aiherton. — ^Yes ;  he  was  to  account  to  them. 

Cbbsswell,  J.-— That  is  one  of  his  special  duties  by  the  order  of 
the  commissioners. 

Aiherton. — It  is  also  one  of  the  conditions  of  the  bond. 

Pollock,  C.  B. — No  doubt  he  is  bound  to  pay  the  balance ; 
by  the  condition  of  the  bond  he  is  to  hand  over  to  all  persons 
^entitled  to  the  same,  all  moneys  and  things  being  the  property  of 
any  of  the  townships  comprised  in  the  said  district,  or  of  the  guar- 
cKans  in  respect  thereof,  or  of  the  respective  overseers  ;'^  so  that  the 
bond  expressly  anticipates  this  very  case,  that  the  defendant  might 
be  receiving  money  not  on  account  of  the  guardians. 

Aiherton,'^It  however  imposes  upon  him  the  duty  of  accounting 
fbUr  to  the  guardians. 

Pollock,  C.  B.— But  the  money  which  he  received  was  not  their 


-It  might  not  be  strictly  their  money ;  but  as  between 

the  defendant  and  the  guardians,  it  was  received  by  him  on  their 
aeoonnt. 

Paske,  B.«— £ouId  they  sustain  an  action  for  money  had  and 
leeeived  against  him  ? 

Atherton."^!  certainly  carry  my  argument  to  that  extent. 

Cur.  adv.  vuU. 

The  judges  afterwards  assembled  to  consider  the  case,  and  held 
the  conviction  wrong,  on  the  ground  that  the  prisoner  did  not  receive 
the  money  for  and  on  account  of  the  guardians. 

Conviction  held  wrong. 
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CROWN  CASE  RESERVED. 

Saturday y  April  26,  1846. 

(Before  Lokd  Denman,  C.J.,  Tindal,  C.J.,  Pollock,  C.B.,  Pattesok, 
Williams,  Coltman,  Gbesswbll,  and  Ebls,  JJ.,  and  Pabkb,  Rolps» 
and  Platt,  BB.) 

The  Queen  v,  Robert  Wobtley  and  John  Allen,  (a) 

Larceny  in  a  church — Poor-box  affixed  to  pew — Allegatian  of  property* 

Upon  the  trial  qfan  indictment  for  breaking  and  entering  a  parish  church  j  and  »t^alim§ 
therein  a  certain  box  and  a  quantity  ofeilver  and  copper  coin,  it  was  proved  that  the 
box  was  an  ancient  box^  fixed  by  screws  to  the  outside  qf  a  pew  in  the  centre  aisle 
of  the  church;  and  that  over  the  box  was  an  undent  boards  with  the  inseriptituh 
**  Remember  the  Poor"  There  were  two  lochs  to  the  box  :  but  no  evidence  wm 
given  to  shew  in  whose  custody  the  keys  were  kept,  or  that  the  money  f  which  front 
time  to  time  had  been  dropped  into  the  box,  had  ever  been  taken  out  by  the  church^ 
wardens,  or  any  other  person,  for  the  purpose  of  distribution.    Jh  different  counts 

.  the  property  was  laid  m  various  persons,  and  m  one  count  in  /.  N>  and  otAen,  U 
being  proved  that  J,  N.  was  the  vicar  of  the  parish. 

Held,  that  the  property  was,  at  all  events,  well  laid  in  that  count. 

The  Queeo  ^V^HE  prisoners  were  convicted  upon  an  indictment  for  sacrilege, 
f-  A    before  Tindal,  C.  J.,  at  the  last  Northampton  assizes;    bill 

Wortleyand  JuclgQ^^i^t  ^^  respited  in  order  that  the  opinion  of  the  jud^  might 
Joho  Allen.    i>e  taken  upon  the  following  case,  reserved  by  the  learned  judge. 

^^  The  two  prisonersi  together  with  anothtf  person  not  in  custodv^ 
were  indicted  oefore  me  at  the  last  assizes  for  the  county  of  Nortk* 
ampton,  for  feloniously  and  sacrilegiously  breaking  and  entering  the 
pansh  church  of  Oundle,  in  the  county  of  Northampton,  and  steal* 
in^  a  certain  box  and  a  quantity  of  silver  and  copper  ccHn,  in  the 
said  church  being  found  and  being.  The  property  in  the  said  box 
and  coin  was  laid,  in  the  first  count,  in  Charles  Thomas  Wilson  and 
another;  in  the  second  count,  in  Joshua  Nussey  and  othera;  and 
in  the  third  count,  in  Samuel  Tibbetts  and  others. 

^*  The  jury  acquitted  the  prisoners  of  breaking  and  entering  into 
the  church,  and  found  them  guilty  of  stealing  only. 

*^  Whereupon  an  objection  was  taken  by  the  prisoner's  counad, 
that  the  box  was  fixed  to  the  freehold  of  the  church,  and  formed  part 
of  the  freehold ;  and  that  there  was  no  count  in  the  indictment 
properly  framed  under  7  &  8  Geo.  4,  c.  S9,  8.  44,  to  warxant 
a  conviction  for  stealing  a  fixture  <  fixed  in  or  to  any  building  '* 
(see  J2.  V.  Niaouy  7  Car.  &•  P.  442) ;  and,  further,  that  the  box 
beinff  a  fixture  to  the  church,  and  forming  part  of  the  freehold  of 
the  dburch,  there  was  no  count  statinff  the  property  to  be  in  the 
vicar  or  rector,  in  whom  the  freehold  of  the  church  was  veattid 
by  law. 

'^  The  box  was  a  very  ancient  box,  firmly  fixed  by  two  screws  at 
the  back  to  the  outside  of  a  pew  in  the  centre  aisle  of  the  church, 
and  by  a  third  screw  at  the  bottom  to  a  supporter  beneath ;  and 
over  the  box  was  an  ancient  board,  with  the  inscription  painted 
thereon,  *  Remember  the  Poor.^     There  were  two  locks  to  the  box, 

(a)  Reported  by  A.  Bittlbstoic,  E«q.,  Bamifter-at-Uw. 
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byt  DO  evidence  was  given  to  shew  in  whose  custody  the  keys  of    Hie  Qjum 
such  locks  were  kept ;  nor  was  there  any  evidence  that  the  money       pJuLt 
bad  eter  been  taken  out  by  the  church  wardens,  or  any  other  person,    Wortlej  nd 
fcr  the  purpose  of  being  distributed,  although  it  was  proved  that  both    John  AUeiu 
filver  and  copper  had  from  time  to  time  been  dropped  into  the  box. 

**  It  was  further  objected  that  the  property,  as  to  the  money,  was 
improperly  laid  in  each  count  of  the  mdictment.  In  the  first  count, 
in  which  the  property  was  described  to  be  in  Charles  Thomas  Wilson 
ssd  another,  Charles  Thomas  Wilson  being  one  out  of  two  church- 
wardens of  the  parish ;  in  the  second  count,  in  which  the  property 
was  laid  in  Joshua  Nussey  and  others,  Joshua  Nussey  being  the 
vicar  of  the  parish ;  and  in  the  last  count,  in  which  the  property 
was  described  to  be  in  Samuel  Tibbetts  and  others,  Samuel  Tibbetts 
bong  one  out  of  many  parishioners. 

**  It  was  contended  that  the  churchwardens  could  have  no  property, 
as  diurch wardens,  in  this  money  ;  that  in  no  view  of  the  case  could 
the  vicar  or  any  others  have  the  property  ;  and  that,  even  if  it 
belonged  to  the  parishioners,  which  it  was  agreed  could  not  be  the 
case^  such  property  should  have  been  laid  in  them  by  the  description 
of  parishioners. 

*^  I  thought  that  there  was  sufficient  difficulty  in  the  case  to  reserve 
the  judgment,  and  to  request  the  opinion  of  the  judges:  intending, 
if  the  conviction  diould  be  supported,  that  the  prisoners  should  be 
.  sentenced  to  seven  years^  transportation. 

Floods  for  the  {msoners. — First,  there  is  a  general  objection,  which 
applies  to  all  the  counts.  The  property  is  laid  in  certain  persons  by 
name,  without  any  other  description,  which  is  insufficient  when  the 
property  is  held  only  by  virtue  of  an  office,  as  that  of  churchwarden. 
In  that  case,  the  name  of  the  office,  the  right  by  which  the  party 
holds  the  property,  ought  to  be  described ;  as  here,  in  the  first 
count,  it  snould  nave  been  **  C.  T.  Wilson  and  another,  church- 
wardens ;*"  and  in  the  second,  ^*  Joshua  Nussey,  vicar.""  All  the 
precedents,  both  of  declarations  and  indictments,  are  in  conformity 
with  this  view.  {R.  v.  Burton^  1  Moo.  C.  C.  287,  and  R.  v.  Wenty 
R.  &  R.  C.  C.  S59.)  In  the  former,  the  prisons  was  indicted  for 
embezzling  the  sacrament-money ;  and  the  property  was  laid,  in  some 
oounts,  in  the  names  of  the  rector  and  churchwardens,  but  in  another 
in  the  poor,  but  the  conviction  was  not  sustained ;  and  in  the  latter, 
the  property  being  described  as  belonging  to  the  overseers  of  the 
poor,  it  was  held  unnecessary  to  specify  their  names. 

TiKOAL,  C.  J. — That  shews  that  they  may  be  so  described,  and 
it  is  the  easier  way ;  but  does  it  follow  that  you  must  so  describe 
them? 

Flood. — There  has  been  no  direct  decision  on  the  point ;  but  the 
pRoedents  are  uniform. 

TiNDAi«,  C.  J.^Have  you  looked  to  the  stat.  59  Geo.  S,  c.  18, 
s.  VJ,  which  authorizes  the  description  of  churchwardens  by  their 
name  of  office  ? 

Fhod.---'That  statute  makes  churchwardens  a  body  corporate, 
and  authorizes  the  description  of  them  in  any  declaration  or  indict- 
ment by  their  corporate  name.  Before  that  statute,  churchwardens 
cottld  only  sue  in  their  own  name  during  their  year  of  office ;  and 
that  statute  was  passed  to  provide  a  remedy  for  the  inconvenience 
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arising  from  that  restriction ;  but  that  remedy  is  not  given  in  every 
case. 

TiNDAL,  C.  J. — The  words  are  as  general  as  they  well  can  be. 

Flood. — At  all  events,  this  indictment  is  not  framed  according  to 
that  statute,  for  it  does  not  describe  any  of  the  persons  by  their 
name  of  office.  In  the  cases  of  jR.  v.  Sherrington  (1  Leach,  518) 
and  R.  v.  Beacall  (1  Moo.  C.  C.  15)  it  was  held,  that  property 
vested  in  a  body  of  persons  must  not  be  laid  as  the  property  of  that 
body,  unless  it  be  incorporated,  but  as  the  property  oi  the  individuals 
composing  it,  or  some  of  them ;  but,  then,  those  individuals  must  be 
property  described  as  members  of  that  body ;  and  this  question  is 
not  affected  by  the  statute  (7  Geo.  4,  c.  64,  s.  14),  which  provides 
that,  where  it  is  necessary,  in  any  indictment  or  information,  to  state 
the  ownership  of  any  property  belonging  to  more  than  one  person, 
whether  partners  in  trade,  joint  tenants,  parceners,  or  tenants  in 
common,  including  joint-stock  companies  and  trustees,  one  person 
only  need  be  named,  and  the  property  may  be  described  as  belonging 
to  the  one  person  so  named  and  another,  or  others,  as  the  case  may 
be.  In  an  action  on  the  case  for  defacing  a  monument,  brought  l^ 
churchwardens,  the  monument  must  be  described  as  the  property  d£ 
such  persons  as  churchwardens,  in  the  declaration  ;  as  was  done 
in  Hadman  v.  Ringwood  (Cro.  Eliz.  145),  which  was  trespass  for 
a  bell;  and  if  they  are  to  be  described- as  churchwardens  when 
they  sue,  they  must  be  so  described  in  an  indictment.  Further, 
if  property  is  laid  in  certain  persons  because  they  are  church- 
wardens, the  indictment  must  describe  them  as  churchwardens ;  for, 
otherwise,  the  indictment  would  be  satisfied  by  evidence  that  the 
property  belonged  to  parties  who  were  not  churchwardens. 

roLLocK,  C.  B. — In  the  ordinary  case  of  a  partnership,  where  the 
property  is  laid  in  A.  B.  and  others,  the  indictment  leaves  it  wholly 
•  uncertain  to  what  particular  firm  the  goods  belonged. 

Flood, — The  difference  is,  that,  in  the  case  of  churchwardens  and 
similar  officers,  the  property  only  belongs  to  them  alieno  Jure. 
In  the  case  of  an  ordinary  partnership,  if  the  prosecutor  fails  to 
prove  the  partnership,  and  that  the  goods  stolen  were  the  proper^ 
of  that  particular  firm,  the  prisoner  is  acquitted.  A  former  con- 
viction or  acquittal  upon  an  indictment  laying  the  property  in 
certain  persons,  not  aescribed  as  churchwardens,  could  not  be 
pleaded  to  an  indictment  laying  it  in  them  as  churchwardens,  any 
more  than  an  action  by  the-  executors  of  a  churchwarden  would  l>e 
a  bar  to  an  action  by  his  successors,  as  the  one  would  conclude 
to  the  damage  of  the  testator^s  estate ;  and  the  other  ad  damnum 
parochianorum.  {The  Churchwardens  of  Featherstone's  case, 
1  Leon.  177  ;  Hadman  v.  Ringwood^  Cro.  Eliz.  179.) 

Cresswell,  J.,  mentioned  the  case  of  Parlour  v.  Parner 
(1  Vent.  88). 

Williams,  J. — In  that  case  the  parties  were  not  described  as 
churchwardens. 

Flood. — But  the  words  de  bonis  eeelesics  sufficiently  shew  that 
the  action  was  brought  in  that  dianicter,  and  the  point  arose  in 
arrest  of  judgment. 

Pollock,  C.  B. — No ;  it  appears  to  have  been  upon  demurrer. 

TiNDAL,  C.  J.— There  must  have  been  cases,  in  which  the  actual 
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possession  of  the  churchwardens  has  been  relied  upon,  without  any     The  Queen 
description  of  the  oflBce  being  given ;  as,  for  instance,  if  they  were  ^ 

lemoving  a  bell  from  the  church  to  be  repaired.  Wo^eyrad 

Flood, — Then  they  would  have  a  special  property,  independent  John  Allen, 
of  their  official  character.  Secondly,  as  to  the  first  count,  the  box 
and  the  money  could  not  be  the  property  of  the  churchwardens ; 
churchwardens  have  not  necessarily  any  property  in  things  found 
in  the  church,  unless  they  are  things  with  which  they  have  some 
concern  in  the  discharge  of  their  duties  as  churchwardens.  {Jackson 
V.  Adamsj  9,  Bing.  N.  C.  402.)  For  example,  they  have  a  pro- 
perty in  the  bell-ropes,  because  it  is  their  duty  to  provide  and 
r^wir  them  ;  and  in  tools  left  by  workmen  in  the  church,  because 
the  reparation  of  the  church  is  within  the  scope  of  their  office ;  but 
it  is  no  part  of  the  dut^  of  churchwardens  to  fix  boxes  to  the  pews  • 
ID  the  church.  It  is  said  in  Bum's  Eccl.  Law,  tit.  Church, 
8.  24,  that  gifts  to  the  church  are  gifts  to  the  churchwardens ;  but 
there  is  no  evidence  that  the  box  or  money  was  a  gift  to  the  church. 

TiNDAL,  C.  J. — Why  do  you  say  that  it  is  no  part  of  the  church- 
wardens^ duty  to  fix  boxes  in  the  church  ?  The  statute  27  Hy.  8, 
c.  9Sy  expressly  requires  a  poor-box  to  be  kept  in  the  church  ;  and 
one  of  tne  canons  (Can.  84)  directs  the  churchwardens  to  keep  a 
strong  chest,  to  which  there  were  to  be  three  keys.  Suppose  the 
churchwardens  have  done  their  duty,  and  put  the  box  there  ? 

Flood. — This  box  had  only  two  keys ;  and  the  offisrtory-money 
was  not  put  into  it ;  but,  at  all  events,  if  this  box  was  put  up  in 
oompfa'ance  with  that  statute,  it  was  done  by  the  churchwardens  in 
their  corporate  character,  and  R.  v.  Bectcail  (1  Moo.  C.  C.  IS) 
shews  that  they  must  be  described  by  their  corporate  name. 

TiNDAL,  C.  J. — But  the  box  and  money  were  in  the  custody  and 
care  of  the  vicar  and  churchwardens ;  and  the  question  is,  whether, 
nobody  else  appearing,  the  property  may  not  be  laid  in  them  ? 

Flood. — Tnat  does  not  remove  the  difficulty  as  to  the  mode  of 
describing  them ;  and  my  objection  is,  that,  in  a  case  like  this,  even 
if  the  names  might  be  suppressed,  the  description  must  not.  Ward 
V.  Clark  (18  L.  J.  N.  S.  JExch.  229)  is  a  recent  authority  in  support 
of  that  position.  It  shews  that  parties  suing  or  sued  as  church- 
wardens and  overseers  must  be  described  as  such. ' 

TiNDAL,  C.  J. — Yes ;  where  they  are  treated  as  a  quasi  corpora- 
tion, under  the  statute  59  Geo.  S. 

Flood, — Lastly,  it  appeared  that  the  box  in  question  was  affixed 
X0  a  pew,  which  nad  been  long  facultied  to  a  particular  hospital,  and 
there  being  no  evidence  to  shew  in  whose  custody  the  keys  were 
kept,  the  primd  facie  presumption  is,  that  the  box  belonged  to  that 
hospital. 

Paske,  B. — Would  It  not  rather  belong  to  the  rector,  as  the 
owner  of  the  freehold  of  the  church  ? 

Flood. — If  so,  there  is  no  count  laying  the  property  in  him. 

Cur.  adv.  vuU. 

The  judges  afterwards  assembled  to  consider  the  case ;  and  held 
that  the  property  was,  at  all  events,  well  laid  in  the  second  count. 

Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 

Wednesday,  April  29,  1846. 
The  Queen  v.  Buchanan,  (a) 

Attomey$  and  SoUeit&n  Act — Praetiting  at  quarter  seiriant. 

Ptactiiing  at  quarter  9emon»  at  an  attorney  without  being  duly  admitted  if  a 

mnsdemeanor,  indictable  under  6  4*  7  Viet.  c.  75. 
IHsobedienee  to  the  espreu  prohibition  of  a  eiatute  ie  indictable  ae  a  mitdemeanarf 

although  the  qfencc  ie  a  new  one,  and  there  ii  another  puniehment  if^cted  by  a 

eubsequent  section. 
Seeue,  tf  the  prohibition  and punUkmeni  are  contained  in  the  same  section. 

The  Qjueen    fT^HIS  was  an  indictment  against  Mr.  Buchanan,  under  6  &  7  Vict. 
^V  JL      c.  78,  for  practising  as  an  attorney  at  the  quarter  sessions  at 

'  Canterbury,  without  being  duly  qualified.  It  charged,  that  drfeD- 
dant,  after  the  passing  of  O  &  7  Vict.  c.  78,  and  not  regarding  the  said 
statute,  did,  at  a  general  quarter  sessions  for  the  peace,  holden  in  and 
for  the  city  and  borough  of  Canterbury,  and  county  of  the  same,  in 
the  county  of  Kent,  on,  &c,  before  W.  B.,  Esq.,  recorder  of  the  said 
city  and  borough,  unlawfully  act  as  an  attorney  in  a  certain  civil 
cause,  which  then,  in  due  form  of  law,  came  on  to  be  heard  at  the  said 
sessions,  to  wit,  a  cause  in  which  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Chatham,  in  the  county  of  Kent,  wese 
appellants,  and  the  churchwardens  and  overseers  of  the  poor  of  th^ 
parish  of  St.  Mary,  North-gate,  in  the  said  city  and  borough,  &c.  &c, 
Vere  respondents,  and  did  then  and  there  act  as  attorney  for  the  said 
japp^lstnts,  and  did  then  and  there,  as  such  attorney,  retain,  employ, 
and  instruct  counsel,  to  wit,  T.  R.,  Esq.,  to  conduct  the  said  appeal 
'on  behalf  of  the  said  appellants,  he  the  said  defendant  not  having 
been,  previously  to  thepassing  of  the  said  Act,  admitted  or  enrdleo, 
or  otherwise  duly  qualified  to  act  as  an  attorney  or  solicitor,  under  or 
by  virtue  of  the  law  in  force  at  the  time  of  the  passing  of  the  said 
Act,  or  l)een  admitted  or  enrolled,  or  otherwise  duly  qualified  to  act  as 
an  attorney  or  solicitor,  pursuant  to  the  directions  and  regulations 
of  the  said  Act,  contrary  to  the  form  of  the  said  statute,  aQd 
against  the  peace,  Sec. 

The  indictment  having  been  removed  into  this  court  by  cer- 
tiorarij  the  defendant  applied  to  quash  it  (vol.  i.  £00);  but  not 
succeeding,  he  demurred. 

The  SoHcitor^General  (with  him  Home),  in  support  of  the 
demurrer. — This  indictment  is  framed  upon  the  6  &  7  Vict.  c.  78, 
8.  2,  and  contains  no  charge  of  an  indictable  offence.  The  Sod 
section  is  as  follows :— ^'  That  no  person  shall  act  as  an  attorn^  or 
solicitor,  or,  as  such  attorney  or  solicitor,  sue  out  any  writ  or  process? 
or  commence,  carry  on,  solicit,  or  defend  any  action,  suit,  or  other 
proceeding,  in  the  name  of  any  other  person,  or  in  his  own  name,  in 
ner  Majesty'^s  High  Court  of  Chancery,  or  Courts  of  Queen^s  Bench, 
Common  Pleas,  or  Exchequer,  or  Court  of  the  Duchy  of  Lancaster, 
or  Court  of  the  Duchy  Chamber  of  Lancaster  at  Westminster,  or  in 

(a)  Beported  hj  E.  Wise,  Esq.,  Bairitter-at-law. 
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anj  of  the  courts  of  the  counties  palatine  of  Lancaster  or  Durham,  The  Queen 
«r  in  the  Court  of  Bankruptcy,  or  in  the  Court  for  the  Relief  of  J^^^ 
Insolvent  Debtors,  or  in  any  county  court,  or  in  any  other  court  of 
law  or  equity  in  that  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland  called  England  and  Wales,  or  act  as  an  attorney  or 
solicitor  in  any  cause,  matter,  or  suit,  civil  or  criminal,  to  be  heard, 
tried,  or  determined  before  any  justice  of  assize,  of  oyer  and  termi- 
ner, or  gaol  delivery,  or  at  any  general  or  quarter  sessions  of  the 
peace  for  any  county,  riding,  mvision,  liberty,  city,  borough,  or 
place,  or  before  any  justice  or  justices,  or  before  any  commissioners 
of  her  Majesty's  revenue,  unless  such  person  shall  have  been,  pre- 
viously to  the  passingof  this  Act,  admitted  and  enrolled,  and  otherwise 
dolv  quali6ed  to  act  as  an  attorney  or  solicitor,  under  or  by  virtue 
ef  tne  laws  now*  in  force,  or  unless  such  person  shall,  after  the  passing 
of  this  Act,  be  admitted  and  enrolled,  or  otherwise  duly  qualified 
to  aet  as  an  attorney  or  solicitor,  pursuant  to  the  directions  and  regU' 
ktions  of  this  Act,  and  unless  such  person  shall  continue  to  be  so 
duly  qualified  and  on  the  roll  at  the  time  of  his  acting  in  the'capacity 
of  an  attorney  or  solicitor  as  aforesaid."*'  It  never  could  have  been 
intended  to  make  the  acting  as  an  attorney  an  indictable  ofience, 
since  the  deprivation  of  the  power  of  receiving  fees,  under  sec.  96^ 
and  the  liability  to  be  punished  for  a  contempt  of  Court  under 
lec.  SI,  are  ample  provisions  against  the  evil  intended  to  be  put  down 
by  the  statute.  Comparing  this  with  the  previous  statutes,  the  same 
inference  will  be  drawn.  The  2  Geo.  %  c.  28,  and  22  Geo.  2,  c.  46, 
^polild' apply  to  parties  acting  before  Courts  of  Quarter  Sessions,  yet 
there  is  no  single  precedent  of  any  indictment  under  those  statutes. 
Applications  have  been  made  to  punish  for  contempt,  and  parties 
have  been  prevented  from  receiving  their  fees,  but  no  indictment  has 
been  presented.  If  this  defendant  is  indictable,  then  any  person  who 
ever  appears  before  a  petty  justice  would  be  liable,  for  the  second 
section  does  not  contain  the  exception  which  the  S5th  does  as  to 
plaintiffs  and  defendants.  [Patteson,  J. — But  how  can  a  man  act 
as  an  attorney  for  himself?]  The  26th  section  would  be  quite 
unnecessary  if  practising  as  an  attorney  is  an  indictable  offence,  for^ 
according  to  all  principle,  no  fees  could  be  recovered  for  acting  in 
a  way  prohibited  by  statute.  In  addition  to  that,  there  is  the  penalty 
as  to  ciHitempt  of  Court.  [Patteson,  J. — That  section  does  not 
lefer  to  practising  before  justices.  Lord  Denmak,  C.  J. — ^And 
poflsibly  not  to  Courts  of  Quarter  Sessions.]  It  certainly  does  apply 
to  quarter  sessions,  because  it  is  a  court  of  law,  as  has  been  deter- 
nuBed  as  to  the  taxation  of  costs.  (  Clarke  v.  Donovan,  6  T.  R .  694 ; 
Sffhesier  v.  Webatery  1  D.  P.  C.  708.^  As  to  practising  before 
justices,  the  prohibition  suffices,  for  the  justices  would  not  allow  such 
persons  to  practise,  and  they  could  not  recover  their  fees,  and  even 
money  paid  could  be  recovered  back.  But  a  genersd  question 
arises  upon  this  indictment  which  has  never  been  judicially  decided, 
and  that  is,  whether  an  indictment  will  lie  for  doing  something  pro- 
hibited bj  a  statute,  although  there  is  a  distinct  penalty  attached  to 
it  by  another  section  of  th?  statute.  [Patteson,  tf.,  referred  to 
Ay.  V.  JPriee  (11  A.  8e  E.  727).]  That  was  ata  indictment  under 
the  Registration  of  Births  Act,   and  no  summafy  proceeding  woi 
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The  Qaeen  given  as  there  is  here.  No  doubt  the  dicta  of  the  judges  are  strong 
g   ^'  in  favour  of  an  indictment  lying,  but  it  is  submitted  that  there  is 

uc  anan.  ^^  distinct  authority  for  it ;  and  to  hold  this  as  a  general  rule 
would  tend  to  multiply  criminal  proceedings  infinitely;  as,  for 
instance,  all  the  numerous  prohibitions  and  directions  contained  in 
such  Acts  as  the  Factory  Acts  or  the  Merchant  Seamen'^s  Act, 
would  continually  give  rise  to  indictments.  In  Castle's  case  (Cro. 
Jac.  643)  the  general  rule  is  laid  down  without  the  distinction 
alleged  in  these  cases.  That  was  an  indictment  for  acting  as  a  justice 
without  being  qualified,  and  it  was  objected  that  no  indictment  lay. 
The  Court  held  so,  and  said,  ^^  when  a  statute  appoints  a  penalty 
for  the  doing  of  a  thing  which  was  no  ofience  before,  and  appoints 
how  it  shall  be  recovered,  it  shall  be  punished  by  this  means  and 
not  by  indictment.*^  He  referred  also  to  CroftorCs  case  (1  Mod. 
84)  ;  Rex  v.  Harris  (4  T.  ».  aOS);  Rewy.  Wright  (1  Burr.  643). 
Each  case  must  depend  upon  its  own  circumstances,  and  a  mere 
prohibition  is  not  sufficient  to  ground  an  indictment.  It  must  be 
of  a  public  nature,  and  such  as  reasonably  may  be  considered  an 
offence,  and  such  as  we  may  suppose  the  legislature  intended  to 
make  an  offence.  Here,  looking  at  the  Act  itself,  and  that  it  was 
a  mere  substitution  for  former  Acts,  under  which  an  indictment  was 
never  heard  of,  and  that  the  object,  which  may  be  said  to  be  the 
procurement  of  well-qualified  men  to  act  as  attorneys,  is  provided 
for  by  the  other  remedies  given,  and  consequences  arising  from  the 
statute,  it  is  too  much  to  say  that  it  is  also  an  indictable  offence. 

The  Attorney-General  (with  whom  was  Bodkm)^  contr^,  was 
not  called  upon. 

Lord  Dekman,  C.  J. — The  defendant  is  indicted  for  acting  as  an 
attorney,  not  being  qualified,  in  conducting  an  appeal  at  the  Court 
of  Quarter  Sessions,  which  is  forbidden  by  the  second  section.  I  am 
clearly  of  opinion  that  the  clause  relates  to  a  matter  of  a  public 
nature,  ana  that  the  offence,  as  described,  is  indictable.  I  quite 
agree  that,  if  the  same  clause  which  prohibits  the  doing  a  particular 
act  affixes  a  penalty,  then  the  only  remedy  is  by  enforcing  that 
penalty.  It  is  as  if  the  legislature  said,  you  shall  not  do  this  upon 
pain  of  so  and  so.  But  where  the  prohibition  is  in  general  terms, 
then  I  think  that  an  indictment  will  lie,  although  a  separate  and 
additional  penalty  may  be  added  in  a  subsequent  clause.  We 
eannot  draw  any  inference  from  the  provisions  ot  other  Acts,  but  I 
may  observe,  both  upon  the  S2  Geo.  ^  and  the  present  Act,  that  many 
unnecessary  clauses  are  introduced,  for  it  is  obvious  that  no  costs 
for  doing  what  is  prohibited  by  statute  could  be  recovered,  and 
also  that  the  assuming  to  act  as  an  attorney  without  being  so  is  clearly 
a  high  contempt  of  the  Court.  Acting  without  the  qualifications 
required  by  the  Act  is  a  factitious  offence ;  but  it  is  necessary  for  the 
public  good  that  these  regulations  should  be  observed.  I  consider 
the  true  rule  to  be  that  laid  down  in  Rea  v.  Wright ;  and  if  this 
were  not  so,  there  would  be  a  prohibition,  which  would  have  no 
effect  Ctofiofis  case  may  be  said  to  be  an  infamous  one,  for  it  is 
quite  dear  that  where  tlie  punishment  is  inflicted  by  the  same 
section  that  creates  the  offence,  no  indictment  will  lie  unless  there 
also  be  a  general  prohibition. 
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Patteson,  J. — It  may  be  that  there  is  no  express  decision  upon    The  Qaeen 
this  principle  ;  but  I  think  that  the  law,  as  it  is  laid  down  in  Reof 
T.  Dickenson  (1  Wms»  Saund.  184),  is  correct. 

WiLi-iAMS,  J.,  and  Wightman,  J.,  concurred. 

Judgment  for  the  Crown. 

The  SoUcitor-General  then  applied  for  leave  to  plead,  stating 
that  the  offence,  if  any,  had  been  committed  under  circumstances  of 
the  most  excusable  nature.  The  Court  refused  the  application, 
saying  that  these  facts  might  be  laid  before  them  when  the  defendant 
was  brought  up  for  judgment. 

Leave  to  plead  refused. 


WESTERN  CIRCUIT. 
HANTS  SUMMER  ASSIZES. 

(Before  Mr.  Baron  Platt.) 
Tbe  Queen  v.  Rastbick.  (a) 

Seewdary  evidence^Loit  of  document* 

B  iMf  th€,ettMtom/or  a  iervant  at  a  ikop  to  put  up  m  a  parcel,  at  the  end  qfihe  day, 
aU  the  money  taken  during  the  day ,  for  goods  sold,  and  to  affix  to  the  parcel  a  paper ^ 
with  the  amount  oj  the  contents  written  upon  it.  The  parcel  was  usually  taken 
away  by  the  owner  qfthe  shop  the  next  day  to  his  residence,  at  some  distance  from 
the  shop.  In  the  course  of  the  prosecution,  it  became  necessary  to  prove  the  sums  so 
written  upon  the  paper  upon  a  particular  day.  It  was  proved  by  the  owner,  that  hs 
had  searched  for  the  document  at  his  residence,  but  that  he  did  not  recollect  whether 
Me  had  mulone  the  parcel  at  his  residence  or  at  the  shop,  and  he  stated  that  he  had 
not  searched  at  the  shop ;  but  that  he  did  not  usually  preserve  th^e  memoranda. 

Held,  that  secondary  evidence  qf  the  amount  written  upon  the  paper  was  inad" 
misiible. 

THE  prisoner  was  indicted  for  stealing  a  post-office  letter  con-    xhe  Quaea 
taining  money.  It  appeared  that  he  was  employed  by  his  brother  v. 

at  the  branch  office  in  Portsea.  The  shop  was  also  used  for  the  sale  Kastrick. 
of  drugs.  The  money  received  for  the  drugs  was  kept  separate, 
and  made  up  in  a  parcel  each  night  by  the  prisoner,  and  a  label 
stating  the  amount  of  the  contents  put  upon  it  This  parcel  was 
usaally  taken  away  the  next  morning  by  Mr.  Rastrick,  senior,  to 
his  residence  at  some  distance. 

Mogers  and  Poulden^  for  the  prosecution,  proposed  to  prove  the 
amount  received  upon  the  particular  day  in  question  by  secondary 
evidence  of  the  wnting  upon  this  labeL  Mr.  Rastrick  first  proved 
that  on  the  day  he  had  taken  it,  as  usual,  to  his  residence ;  out  on 
Gioss-examination  he  admitted  that  he  did  not  recollect  whether  he 
saw  the  label  last  at  his  residence,  or  at  the  shop,  and  that  he  had 
searched  for  it  only  at  the  house. 

Missing  (with  whom  was  C.  Saunders)  objected  that  this  was 
ianiffident  to  let  in  secondary  evidence,  as  no  due  search  had  been 
made. 

Rogers  and  PotiZdm,  control,  contended  that  a  very  slight  search 
sufficed  for  a  document  of  this  kind,  which  was  of  no  importance, 

(«)  RcyotM  by  E.  Wisx,  Esq.,  Banitter-stJaw. 
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Thi  Qntai    and  which  it  was  usual  to  keep ;  citing  Gathercoh  ▼.  MiaU  (15  L.  J. 
^'  179,  Ex.) 

Platt,  B. — The  argument  used  about  the  importance  of  the 
document  is  a  very  dangerous  one.  Here  there  has  been  no  search 
whatever  in  one  of  the  two  places  where  the  document  was,  and  I 
therefore  think  the  secondary  evidence  inadmissible. 


CROWN  CASE  RESERVED. 

Easter  Term,  1846. 
The  Queek  v.  Peivett  and  Goodall.  (a) 

Zarcenjf-^Lmeri  eautd. 

An  indictment  for  larceny  is  mstained  hy  evidence  that  the  prieoner,  being  m  the 
eerviee  of  the  prosecutor,  improperly  took  from  his  master's  bam  a  quantity  ofoate, 
with  the  intention  qf  giving  than  to  his  master's  horses ^  and  not  of  applying  them  to 
his  own  use. 

The  Queen    rilHE  prisoners  were  tried  before  Erie,  J.,  at  the  last  Spring 
Frivettaad  Assizes  for  the  county  of  Hants,  upon  an  indictment  for 

GoodalL      stealing  five  sacks  of  oats,  the  property  of  their  master. 

It  was  clearly  proved  that  the  prisoners,  who  were  in  the  service 
of  the  prosecutor,  one  of  them  in  the  capacity  of  head  carter,  had 
taken  the  five  sacks  of  oats  from  their  master's  bam,  and  that  they 
l|ad  no  authority  for  so  doing ;  but  it  did  not  appear  that  mndti 
attempt  at  concealment  was  made ;  for  the  prisoners  mentioned  what 
diey  were  doin^,  to  the  thresher,  who  was  at  the  time  also  in  the 
employment  of  the  prosecutor.  The  iury,  by  direction  of  the  learned 
judge,  found  that  the  prisoners  took  the  five  sacks  of  oats  with  the 
intention  of  giving  them  to  their  master's  horses,  and  not  with  the 
purpose  of  applying  them  to  their  own  use. 

Misaingj  for  the  prosecution,  quoted  the  cases  of  R.  v.  Mwfit 
r&.  &  R.  807),  and  R.  v.  Handley  (1  Car.  &  M.  547).  In  the 
former,  precisely  the  same  question  arose.  The  prisoners,  being 
sevvimts  in  husbandry,  opened  the  granary  of  their  master  by  means 
of  a  false  key,  and  took  thereout  two  bushels  of  beans  to  give  to 
their  master^s  horses,  in  addition  to  the  quantity  usually  allowed  ; 
and  a  majority  of  the  judges  held  it  to  be  larceny.  See  also  B- 
V.  GrunceU  (9  Car.  &  P.  865) ;  R.  v.  Cabbage  (R.  &  R.  298). 

The  learned  ju(%e  doubted  whether,  under  the  circumstances,  the 
prisoners  could  be  convicted  of  larceny,  and  therefore  reserved  the 
case  for  the  opinion  of  tlie  judges.  A  verdict  of  guilty  was  entered  ; 
but  the  prisoners  were  discharged  upon  their  own  recognizances  to 
wpear  at  the  next  assisses  and  receive  judgment,  if  called  upon. 
The  case  was  not  argued  ;  but  the  judges  assembled  to  consider  it ; 
and  a  majority  of  them  were  of  opinion  that  the  prisoners  were . 
guilty  of  larceny. 

Cmmeiion  affirmed.     - 

(a)  R^ortid  liy  A.  Bittlsston^  Eaq.9.BKiit|er«a|»^w. 
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CROWN  CASE  RESERVED. 

JEkister  Term,  1846. 
The  Queen  v.  Maby  GooDALL.(a) 

Cnumg  abortion — Stat,  7  Wm^  4^1  Viet.  e.  85,  «.  6— Pregrutney— Evidence. 

SSnee  the  etat.  7  Wm.  4  Sf  I  Vict,  c.  8b,  upon  an  indictment  for  ueing  an  imtrument 
with  intent  to  procure  miecarriagey  it  is  immaterial  whether  in  fact  the  woman  woe 
or  wa»  notpregnani  at  the  time. 

THE  prisoner  was  tried  before  Coltman,  J.,  at  the  last  Spring    The  Queen 
Assizes  for  the  town 'and  county  of  the  town  of  Nottingham,  GoodmiL 

upon  an  indictment  which  charged  that  she  did,  on  the  9th  day  of     ^ 
fvebruary  last,  feloniously,  wilfully,  and  maliciously  use  a  certain 
instrument^  &c.  upon  the  body  of  Catherine  Snowden,  with  intent 
thereby  to  procure  miscarriage. 

It  appeared  by  the  evidence,  that  the  prisoner  had  used  the 
instrument  in  question  at  the  request  of  Catherine  Snowden,  and 
with  the  intent  laid  in  the  indictment ;  and  that  the  use  of  that 
instrument  caused  her  death  ;  but  the  medical  witnesses,  who  were 
examined,  stated  that,  in  their  judgment  upon  the  result  of  a  post 
moriem  examination,  she  was  not  pregnant  at  the  time  when  the 
instrument  was  used. 

Miller^  on  behalf  of  the  prisoner,  then  submitted  that  the  offenee 

was  not  proved.      The  indictment  was  framed  under  the  sixth 

section  or  statute  7  Wm.  4  &  1  Vict.  c.  85,  which  provides  thkt 

**  whosever,  with  intent  to  procure  the  miscarriage  of  any  vromah, 

shall  unlawfully  administer  to  her,  or  cause  to  be  taken  by  her,  anhjr 

poison  or  other  noxioua  thing,  or.  shall,  unlawfully  use  any  instra- 

*ment  or  other  means  whatsoever  with  the  like  intent,  shall  be  guilty 

'of  felony;''  and  it  was  supposed  that  under  that  statute  the  lact  6f 

'pregnancy  .was  immaterial ;  but  he  contended  that  that  was  not  the 

'  cade. .    The  two  former  statutes  (43  Geo.  S,  c.  68,  ss.  1  and  2,  and 

*9  tTeo.*4,*c.  81,'  ss.'ld  and  14)  made  a  distinction  ^t ween  the  cases 

•  of  women  who  were  **  quick  with  child^  and  of  those  who  were 

not ;  and  under  those  statutes,  it  was  unquestionable  that  to  make 

the  offence  complete,  the  woman  must  have  been  pregnant  at  the 

time.    R.  v.  Scudder  (1  Moo.  C.  C.  216 ;  8  Car.  8c  P.  606)  decided 

that.     Then  by  the  last  Act,  that  distinction  had  been  removed ; 

but  still  the  woman  must  have  been  pregnant  at  the  time  when  the 

mstrument  was  used.    The  object  of  these  Acts  was  not  so  much  to 

protect  the  woman  as  to  protect  the  life  of  the  child.    Without  these 

statutes,  the  woman  was  adequately  protected  ;  but  they  were  passed 

for  the  sake  of  the  unborn  child,  because  by  law  the  killing  of  a 

diild  in  its  motber^s  womb  was  not  murder.     (1  Russell  on  Cnme&) 

Willmore^  for  the  prosecution.  ,    ,., 

The  learned  judge  thought  that  the  question  was  one  of  sufHciept 
doubt  to  Justify  him  in  reserving  it  for  the  consideration  of  the  judges. 

(a)  Reported  by  A.  Bittlsbtok,  Esq.,  BarrUter-»t-law. 
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The  Queen        The  jury  found  the  prisoner  guilty ;  but  judgment  was  respited, 
rnod      ^^  order  that  the  opinion  of  the  judges  might  be  taken  upon  the 
ary    ooda  .  guegtJQj,  above  raisea. 

The  case  was  not  argued  ;  but  the  judges  assembled  to  consider 
it,  and  held  that,  under  the  statute  7  Wm.  4  &  1  Vict.  c.  85,  s.  6, 
it  is  not  necessary  to  constitute  the  offence,  that  the  woman  should^ 
in  fact,  be  pregnant  at  the  time. 

Conviction  affirmed. 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term,  June  J2,  1846. 

The  Quben  v.  Dobson  and  Others,  {a) 

Indictment —  Coats —  Cerliorari — Attachment. 

It  18  no  objection  to  a  proseeutor'g  right  to  costs  under  5  &  6  Wm.  jr  3f.  c.  M,  s,3,  thai 
he  has  received  aid  from  subscriptions  towards  the  expenses  of  the  prosecution. 

An  attachment  Jbr  costs  of  an  indictment  had  issued  tAsolute  in  the  first  instance  against 
the  defendant,  who  had  removed  the  indictment  by  eertiorarit  upon  an  affidavit  of  demand 
from  him,  and  that  the  costs  were  still  unpaid.  Held,  that  t/ds  was  sufficient  without 
making  any  demand  upon  the  other  d^emdants. 

The  Queen    rilHE  costs  in  Reg.  y.  Dobson  (vol.i.  p.  251),  having  been  taxed 
^-  JL    by  the  Master,  a  copy  of  the  rule  of  court,  and  of  the  Alaster^s 

^oSwiT  allocatur  was  served  on  Mr.  Sutton,  the  defendant,  at  whose  instance 
the  writ  of  certiorari  for  removing  the  indictment  had  issued,  and 
at  the  same  time  a  demand  of  the  money  was  made.  The  money 
was  not  paid.  An  affidavit  was  made  of  the  service  of  the  rule,  of 
demand,  and  of  non-payment,  and  that  the  money  still  remained 
due ;  whereupon  a  rule  for  an  attachment  was  obtained,  absolute  in 
the  ^rst  instance. 

Badeley  moved  for  a  rule  niei  to  set  aside  the  attachment. — This 
attachment  was  issued  improperly  and  upon  insufficient  materials. 
The  parties  claiming  the  costs  had  their  expenses  paid  by  subscript 
tion,  and  although  it  has  already  been  decided  that  this  was  no 
objection  again^  a  side-bar  rule  tor  taxation  of  costs,  yet  it  pre- 
vents these  parties  issuing  an  attachment.  (Reav.  CookCy  1  M.  &  R. 
526.)  [Lord  De^^max,  C.  J. — That  has  been  a  good  deal 
doubted  of  late.]  It  is  also  objected  that  they  are  not  the  parties 
ffrieved  within  the  statute,  as  the  grievance  stated  in  the  affidavit 
IS  different  from  that  laid  in  the  indictment.  Then  the  costs  were 
taxed  against  all  the  defendants,  a.nd  application  should  have  been 
made  to  all  before  an  attachment  was  issued  against  any  one.  Here 
application  was  made  to  Mr.  Sutton  alone.  [Load  Dexmak,  C*  J. 
—It  appears  that  the  money  is  still  due,  I  suppose  ?]  Yes,  but  it 
may  be  that  it  would  have  been  paid  had  the  others  been  applied 
to.  They  may  have  received  money  from  Mr.  Sutton  for  that 
purpose. 

LoBD  Dekman,  C.  J. — Mr.  Sutton  is  one  of  the  defendants,  and 
he  caused  the  indictment  to  be  removed.     There  is  no  necessity  to 
demand  payment  of  the  others.     As  to  the  other  point,  we  recently 
(a)  Reported  by  E;  Wise,  Esq.,  Barrieter.at4nr. 
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considered  it,  and  we  see  no  reason  why  a  subscription   for  the    The  Queen 
purposes  of  the  prosecution  should  benefit  the  defendants.    Here    -.  ^* 
the  narties  grieved  were  the  prosecutors,  and  it  is  sufficiently  shewn       oJ^ws!" 
by  tlie  affidavit.' 

Rule  refused. 


WESTERN  CIRCUIT. 

SoMBBSET  Summer  Assizes^  1846. 

Wells,  August  10. 

(Before  Mr.  Justice  Erls.) 

The  Queen  v.  Gandfield  and  ANOTHEB.(a) 

Evidence —  Conversations. 

Cnofersations  that  explain  a  man*s  conduct  are  admissible  in  evidence. 

Wherecertain  directions  were  given  by  the  witness  to  a  third  party  (not  in  the  presence  of  the 

§.  prisoner),  whidk  directions  were  necessary  to  explain  the  conduct  qf  such  third  party  ; 

the  terms  qf  these  directions  are  admissilde  in  evidence,  both  from  the  party  giving  and 

the  party  receiving  them. 

INDICTMENT  for  burglary.    A  witness  proved  that  he  was  in    The  Queen 
bed  in  the  house  at  the  time  of  the  burglary,  with  a  woman  ^       •'• 
who  passed  as  his  wife,  and  that,  fearing  the  vengeance  of  the  pri-     ^Another, 
aoners,  he  had  not  mentioned  the  circumstances  for  three  days. 

Edwards^  for  the  prosecution,  proposed  to  ask  if  he  had  given  to 
the  woman  any  directions  that  had  "  induced  her  also  not  to  tell  of  it."" 

Stone<,  for  the  prisoners,  objected  that  a  conversation  between 
third  parties,  in  the  absence  of  the  prisoner,  was  not  evidence.  The 
witness  may  be  asked  if  he  had  given  some  directions,  but  not  what 
were  the  terms  or  purport  of  those  directions. 

Ekle,  J. — I  see  no  objection  to  this  question.  It  is  good  evi- 
dence that  the  witness  gave  certain  directions  to  his  wife,  and  the 
terms  of  these  directions  are  necessary  in  order  to  account  for  her 
subsequent  conduct. 

The  wife  of  the  witness  was  afterwards  called. 

Edwards. — When  you  went  down  stairs,  had  you  any  conversa- 
tion with  your  husband  ? 

Witness. — I  had. 

Edwards, — What  passed  between  you  ? 

Witness. — He  tola  me  he  had  seen — 

£kle,  J. — We  cannot  have  that.  His  account  of  the  affisiir  is 
not  evidence.     Did  he  give  you  any  directions  ? 

Witness. — He  told  me  not  to  tell  of  it  He  said  that  he  was  out 
with  his  horses  late  at  night,  and  should  not  be  safe ;  and  if  I  told  of 
it,  be  would  not  speak  to  me  for  a  long  time. 

Ekle,  J. — Conversations  that  explain  a  man's  conduct  are  admis- 
sible in  evidence. 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-At-law. 


Coffin. 
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CENTRAL  CRIMINAL  COURT. 

Sbptbmbbr  Session,  1846. 

September  24. 
The  Queen  v.  Coffin,  (a) 

A  person  finding  property  wftkh  haa  no  mark  vpon  it  hy  which  the  owner  eon  he  traeed,  is 
yet  guilty  ofUtreeny^  tf  he  appropriates  it  to  his  own  nse,  without  making  inquiriee  on. 
the  subject;  uniess  he  has  fair  reason  to  bdieve  that  the  property  has  been  abandomd 
hy  the  owner » 

The  Queen  fipHE  prisoner  was  indicted  for  larceny  under  the  following 
^  X      circumstances. 

The  prosecutor  had  lost  bank  notes  amounting  to  502.  at  a  time 
when  he  was  performing  Richard  III.  at  a  minor  theatre,  before  500 
or  600  people.  He  had  crossed  the  audience  part  of  the  building, 
and  thought  it  quite  possible  the  notes  might  have  fallen  from  big 
pocket.  The  prisoner  was  prompter  and  stage  assistant  on  that 
occasion,  and  the  notes  were  clearly  traced  to  him  at  a  subsequent 
period ;  but  the  prosecutor  was  convinced  that  the  prisoner,  pre- 
vious to  the  loss,  had  no  means  of  knowing  that  he  was  possessed  of 
such  a  sum. 

jB.  (7.  Robinson^  for  the  prisoner,  contended  that  if  he  found. the 
notes,  and  did  not  know  and  had  no  immediate  means  of  ascertaining 
the  owner,  a  subsequent  appropriation  of  them  was  not  a  larceny* 
He  quoted  R,  v.  Mole  (1  C.  8c  E.  41*7),  in  which  such  a  doctrine 
was  laid  down  by  Baron  Parke. 

The  Common  Sekjeant  overruled  the  objection,  and  told  the 
jury  that  if  the  prisoner  did  pick  up  the  notes,  and  made  no  endeai* 
vours,  by  advertisement  or  otherwise,  to  discover  the  owner,  the 
converting  the  notes  to  his  own  use  was  a  larceny,  although  he  was 
utterly  ignorant  of  the  owner  at  the  time  of  the  finding ;  unless^ 
indeed,  he  had  reason  to  believe  that  the  property  was  abandoned  by 
the  owner,  which,  under  the  circumstances,  was  impossible. 

The  prisoner  was  convicted. 

The  Common  Serjeant,  at  the  request  of  counsel,  said. he 
Would  speak  to  the  iudges  on  the  point,  and  on  a  subsequent  day 
he  stated  that  he  had  mentioned  the  case  to  Baron  Piatt,  VRbo  held 
that  his  ruling  was  correct. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister .at-Jaw.  . 
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COURT  OF  QUEENS  BENCH,  IRELAND. 

Tuesday,  April  28,  1846. 

(Before  the  full  Court.) 

Thk  Qucen  v.  Chaeles  Gavan  Duffy,  Esq.  (a) 

Pfaetiee^IndietmeniJor  seditious  Ubd-^usHfieatum^Pleading—Q  ff  7  Vict.  c.  96— 
PrimUges  qf  Outer  Bar-^Demtrrer  cannot  be  opened  by  member  of  Inner  Baft 
exapi  the  Attorney' General 

fie  apeeudplea  of  juetifioation given  by  ^  stat,  6f^7Viet  c.  06,  e.  6,  cannot  bepkaiei 

to  an  Jnd&jwumtfbr  a  eeOtious  UbeL 
SeAjiea  eon  only  be  pleaded  injuetification  of  a  prieate  or  personal  UbeL 
ITie  Court  wSU  notpermita  demurrer  to  be  opened  even  m  a  prosecution  at  the  suit  of  ti§ 

Qmeen,  by  any  member  of^e  Inner  Bar,  except  the  Attorn^  or  Sofiotor-  General 

IN    this  case,  an  indictment    having  been   found    against   the    The  Qneen 
.   traverser,  for  composing  and  publishing  in  the  Nation  news-  •• 

paper  "  a  certain  false,  defamatory,  malicious,  and  seditious  libel,**  ^^  EtT" 
cf  and  concerning  her  Majesty's  government,  and  the  administration 
thereof,  and  the  parliament  of  the  United  Kingdom,  with  intent  to 
create  in  the  minds  of  her  Majesty's  Irish  subjects  disaffection  and 
hatred  to  her  Majesty's  government  and  the  Parliament,  and  to 
cause  it  to  be  suspected  and  believed  that  their  interests  were  neg- 
lected in  the  admmistration  of  her  Majesty's  government,  and  with 
intent  to  excite  the  Irish  subjects  of  the  Queen  to  resist  and  forcibly 
oppose  such  of  her  Majesty's  troops  as  might  be  employed  in 
Ireland,  in  the  support  and  maintenance  of  the  laws  ana  constitu- 
tion of  this  realm  and  of  peace  and  good  order,  and  to  encourage 
such  subjects  to  use,  as  means  of  resistance,  the  materials  of  railways 
in  Ireland,  and  to  make  the  same  into  weapons  of  attack  and  resist- 
ance, and  with  intent  to  foment  jealousy,  discord,  and  ill-will 
between  the  said  subjects  and  their  fellow-subjects  in  the  other  parts 
of  the  United  Kingdom.  The  indictment  contained  four  counts, 
the  first  charging  the  composing  and  publishing  the  article  in  ques- 
tion, setting  it  out  with  inuendoes ;  the  second  was  the  same,  omitting 
the  inuendoes ;  the  third  count  charged  the  printing  and  publishing 
of  the  libel,  and  was  the  same  in  other  respects  as  the  first ;  the 
£3urth  was  the  same  as  the  third,  omitting  the  inuendoes. 

To  this  indictment  the  traverser  put  in  a  plea  in  abatement  (see 
7  Law  T.  9,  for  a  copy  of  the  plea),  which  having  been  set  aside  by 
the  Court,  and  the  traverser  ordered  to  plead  over  (7  I^aw  T.  10), 
£>rthwith  he  pleaded  as  follows: —       • 

^*  And  now,  &c.,  comes  the  said  Charles  Gavan  Duffy,  by  John 
Mitchell,  his  attorney,  and  having  heard  the  said  indictment  read, 
protesting  that  he  is  not  guilty  of  the  premises  above  laid  to  his 
charge,  or  any  or  either  of  them,  or  any  part  thereof,  for  plea 
nevertheless  thereto,  pursuant  to  the  statute  in  such  case  made 
and  provided,  says  tnat  the  same  ought  not  to  be  prosecuted 
against  him,  the  said  Charles  Gavan  Duffy,  and  that  be  should 
be  discharged  and  dismissed  of  the  premises  therein  specified, 
because  be  says,  that  heretofore  and  nefore  the  composing  and 
(•)  RapOTlcd  by  W.  St,  Laaaa  Babim ovoVi  Esq.,  Barrister-at-law. 
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TbaQoten    publishing  of  the  supposed  libels  in   the  said  indictment  men- 

9.         tioned,  entitled  '  Threats  of  Coercion/  to  wit,  on  the  15th  day  of 

^^nSl  Sn"  November,  in  the  year  of  our  Lord  1845,  to  wit,  at  Dublin,  in  the 

^^'  ^'    county  of  the  city  of  Dublin  aforesaid,  threats  of  coercion  had  been 

made  use  of  against  a  larse  portion  of  the  Irish  people,  to  wit,  that 

Ertion  of  the  subjects  of  her  Majesty  in  that  part  of  the  United 
ingdom  of  Great  Britain  and  Ireland  called  Ireland,  hereinafter 
mentioned,  in  certain  articles  in  public  newspapers,  to  wit,  in  the 
articles  of  the  newspapers  hereinafter  mentioned,  to  wit,  at  the  time 
and  place  aforesaid ;  and  the  said  Charles  Gavan  DuiFy  further 
says,  that  heretofore  and  before  the  composing  and  publishing  the 
said  supposed  libels  in  the  said  indictment  mentioned,  to  wit,  at,  (Sec, 
in  certain  newspapers  published  at  London,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  called  England,  to 
wit,  at  Dublin,  &c.  to  wit,  in  certain  newspapers,  called  respectivelj 
The  Morning  Herald  and  The  Standard^  divers,  to  wit,  rour  arti- 
cles, had  theretofore,  to  wit,  then  and  there  been  published,  declaring 
respectively  that  the  agitation  then  and  now  pending  in  Ireland  for 
the  purpose  of  obtaining  constitutionally  the  repeal  of  the  Act  passed 
in  the  session  of  Parliament  holden  in  the  40th  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  entitled  «An  Act  for  the 
Union  of  dreat  Britain  and  Ireland,"*  ought  to  be  declared  high 
treason,  and  threatening  unconstitutional  and  military  coercion 
against  all  such  of  her  IV&jesty'^s  subjects  in  that  part  of  the  United 
Kngdom  of  Great  Britain  and  Ireland  called  Ireland,  as  should 
attempt  to  procure  by  legal  and  constitutional  means  a  repeal  of  the 
said  Act,  and  pointing  out  the  advantages  and  facilities  which  the 
then  projected  railways  in  Ireland,  when  made  and  completed,  would 
affbra  for  the  speedy  and  expeditious  transport  of  troops  in  Ireland 
from  one  part  thereof  to  the  other,  for  tne  purpose  of  using  said 
troops  to  carry  into  eiFect  such  unconstitutional  and  military  coer- 
cion as  aforesaid,  to  wit,  at  Dublin,  See,,  aforesaid ;  and  the  said 
Charles  Gavan  Duffy  further  says,  that  before  and  at  the  time  of 
composing  and  publishing  the  said  supposed  libels  in  the  said  in- 
dictment mentioned,  to  wit,  at,  &c.,  from  long  observance  of  the 
character,  nature,  and  contents  of  the  articles  theretofore  contained 
and  published  in  the  said  Morning  HercUd  and  Standard  newspapers, 
and  from  long  observance  of  the  course  of  public  affairs,  and  the 
conduct  of  tne  government  hereinafter  mentioned,  he,  the  said 
Charles  Gavan  Duffy,  had  reasonable  and  probable  cause  to  suspect 
and  believe,  and  did  then  and  there  actually  suspect  and  bebeve, 
that  the  said  Morning  Herald  and  Standard  newspapers  were  what 
are  commonly  called  the  organs  of  the  government,  to  wit,  the 
government  of  Sir  Robert  Peel,  and  expressed  their  sentiments,  to 
wit,  the  sentiments  of  the  said  government,  in  res^t  of  such  uncon- 
stitutional and  military  coercion  as  aforesaid,  to  wit,  at  Dublin,  &c. ; 
and  the  said  Charles  Gavan  DufFjr  further  says  that  he,  the  said 
Charles  Gavan  Duffy,  published  the  said  supposed  libels  in  the  said 
indictment  mentioned,  m  a  certain  newspaper  called  The  Nation^ 
and  not  otherwise  or  elsewhere,  to  wit,  at  the  place  aforesaid,  and 
that  the  said  supposed  libels,  and  all  the  matters  therein  contained, 
were  occasioned  oy,  and  were  so  as  aforesaid  published  by  him,  the 
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said  Charles  Gavan  Duffy,  in  answer  to  the  said  last-mentioned    TW  (Mea 

articles  in  the  said  Morning  Herald  and  Standard  newspapers  ntMricToA 

contained,  and  as  commenting  on  them  in  the  exercise  of  the  consti*    Dnfly,  £«^ 

tuticmal  right  of  free  discussion,  and  of  the  liberty  of  the  press,  to 

wit,  at  Dublin,  See. ;  and  the  said  Charles  Gavan  Duffy^  further 

says,  that  it  was  for  the  public  benefit  that  the  matters  charged  in 

tlie  said  supposed  libels  in  the  said  indictment  mentioned  should  be 

published  as  aforesaid,  and   that  the  particular  facts  by  reason 

whereof  it  was  for  the  public  benefit  that  the  said  matters  should  be 

published  as  aforesaid,  were  and  are  the  several  matters,  facts,  and 

publications   hereinbefore   mentioned;    and  this  the  said  Charles 

Gavan  Duffy    is  ready  to  verify,  wherefore  he  prays  iudgment 

of  the  Court  here,  and  that  he  may  be  dismissed  and  discharged 

of  the  premises   in   the   said  indictment  above  specified,  and  so 

forth.'' 

The  traverser,  secondly,  pleaded  not  guilty. 

To  the  first  plea,  demurrer  and  joinder.  On  the  second,  issue 
joined. 

Napier,  Q.C,  (with  whom  were  Greene,  A.G.,  Henn,  Q.C.,  and 
Marthyy  Q.C,  and  Smyly),  now  appeared  on  bdialf  of  the  Crown, 
and  was  about  to  open  the  demurrer. 

Blackbubne,  C.  J.,  observed,  that  a  demurrer  could  not  be  opened 
except  by  a  member  of  the  Outer  Bar. 

NajAer  contended  that  her  Majesty  had  a  right  to  be  represented 
by  whatever  counsel  she  chose. 

Blackburne,  C.  J. — If  her  Majesty^s  Attorney-General  desires 
to  open  the  case  for  the  Crown,  he  may  do  so  undoubtedly. 

Greene,  A.G.,  accordingly  proceedfed  to  support  the  demurrer. 
The  plea  of  justification  in  this  case  purports  to  be  founded  on  the 
statute  6  &  7  Vict.  c.  96.  At  common  law,  in  the  case  of  a  civil 
action,  a  defamatory  libel  might  he  justified  by  a  plea  setting  out  its 
truth  ;  but  in  a  criminal  prosecution,  a  justification  was  no  ground 
of  defence.  The  legislature  by  the  stat.  6  &  7  Vict  have  to  some 
extent  modified  the  law  in  that  respect,  and  have  accordingly  provided 
that  in  certain  cases,  where  the  public  benefit  justified  ana  required 
the  publication  of  slanderous  or  defamatory  matter  affecting  indi- 
viduals, the  party  charged  should  be  allowed  to  plead  that  the  matter 
charged  as  liuellous  was  true.  But  the  6th  section,  upon  which  this 
plea  purports  to  be  founded,  is  confined  to  the  case  of  private  libels, 
and  does  not  extend  to  blasphemous  or  seditious  libels ;  the  sixth 
section  only  extends  to  the  case  of  private  libels,  prosecuted  crimi* 
nally,  the  same  means  of  offering  a  justification  as  if  tne  defendant  had 
been  sued  in  a  civil  action  for  damages ;  it  is  quite  a  misconception 
to  suppose  that  the  legislature  meant  the  provisions  of  the  Act  to 
extend  to  cases  of  seoitious  or  blasphemous  libels.  In  the  article 
charged  as  a  libel  there  are  but  few  matters  of  fact  stated ;  it  consists 
diie^  of  comments  and  observations;  and  assuming,  for  argument's 
sake,  that  the  statute  of  6  &  7  Vict.  c.  96,  does  apply  to  seditious 
libels,  still  the  plea  is  bad,  for  what  the  statute  allows  to  be  pleaded 
as  true  are  the  facts  and  matters  put  forward  in  the  libel ;  the  traverser 
does  not  state  that  either  the  Morning  Herald  or  the  Standard  are 
the  organs  of  the  government;  he  merely  gives  his  opinion  of  the  fact. 
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IteQaan    ^^^  ^^^'^  "^^  ^^  ^^^  ^^7  specific  fact  to  excuse  or  palliate  the  publi- 

«.  cation ;  the  word  '^  true"^  is  not  contained  in  the  entire  plea.     These 

Chailet  GflivNi  ig  ^q  such  thing  as  "  the  government  of  Sir  Robert  Peel."    The 

D«*r»  E«<1-  allegation  that  the  article  was  published  in  the  exercise  of  the  right 
of  free  discussion  is  open  to  the  traverser  on  a  plea  of  the  genend 
issue.  Upon  common  law  principles  it  would  be  a  bad  {>lea,  even  m 
a  private  prosecution ;  it  is  too  vague  and  uncertain ;  it  says  that 
four  articles  appeared  in  certain  public  newspapers,  which  articles 
justified  the  publication  of  the  libel,  not  setting  them  out — not 
stating  what  tnose  articles  were.  The  plea,  besides,  does  not  justify 
the  whole  libel  {Smith  v.  Parker,  IS  M.&  W.  469),  and  is  therefore 
bad;  it  ought  to  plead  the  truth  of  all  the  facts,  so  that  tbeCourt  and 
jury  might  be  enabled  to  see  whether  the  inferences  sought  to  be 
derived  from  them  were  well  founded  or  not. 

Robert  Homes  and  M,  J.  Barry,  for  the  defendant. — The  operas 
tion  of  this  Act  is  not  confined  to  any  class  of  libels.  The  titk  of 
the  Act  is  general,  ^^  An  Act  to  amend  the  Law  relating  to  defa- 
matory Words  and  Libel.''  The  word  **  libel "  is  a  general  term, 
and  there  cannot  be  a  more  comprehensive  one  used.  The  preamble 
contemplates  three  objects :  "  the  better  protection  of  private  charac- 
ter,'' "  the  more  effectually  securing  the  liberty  of  tne  press,"  and 
the  ^^  better  preventing  abuses  in  exercising  said  liberty,"  The 
entire  object  of  the  sixth  section  of  the  statute  seems  to  be,  that 
where  a  party  is  prosecuted  for  a  defamatory  libel,  he  shall  be 
entitled  to  plead  that  it  was  published  for  the  public  benefit.  If  th^ 
public  benefit  is  a  ground  for  the  publication  of  a  private  libel,  it  is 
of  much  more  importance  that  the  press  should  be  free  in  comment** 
ing  on  public  bodies,  who  have  the  power  of  doing  much  more 
public  injury  than  private  individuals.  The  words  of  the  sixth 
section  are,  '^  Be  it  enacted,  that  on  the  trial  of  any  indictment  or 
information  for  a  defamatory  libel,"  &c.  Now  a  libel  may  be  botk 
seditious  and  defamatory,  and  does  not  cease  to  be  defamatory  because 
it  is  directed  against  Sir  Robert  FeeFs  government.  There  is  nothina 
in  the  sixth  section  to  confine  the  words  to  private  libels.  The  eighth 
section  is  conclusively  demonstrative  that  the  object  of  the 
Act  is  general.  It  provides  that  in  case  of  ^^  a  prosecution  by  a 
private  prosecutor,  if  judgment  shall  be  given  for  the  defendant,  he 
shall  be  entitled  to  recover  from  the  prosecutor  the  costs  sustained." 
It  then  proceeds  to  say,  that  upon  ^^a  special  pka  of  justification  to 
such  indictment  or  information,  if  the  issue  be  found  for  the  prase* 
cutor,  he  shall  be  entitled  to  the  costs  of  such  plea."  Not  saying 
private  prosecutor,  which  omission  of  the  word  private,  in  the  latter 
part  of  the  clause,  in  contradistinction  to  the  former  part,  seems  to 
shew  strongly  that  public  as  well  as  private  libels  come  within 
the  object  of  the  statute.  As  to  the  non-allegation  of  the  truth  of  the 
several  facts  contained  in  the  libel,  it  it  not  necessary  to  allege  that 
every  one  of  them  is  true ;  it  is  enough  to  justify  the  substantial 
charge.  In  the  article  charged  as  a  liLel,  there  ,are  two  classes  of 
jEeu^ts,  some  of  which  are  clearly  not  libellous ;  such  as  the  assertion 
that  ^^  there  is  hot  haste  in  the  dockyards ;"  and  again  some  are  of  a 
metaphorical  kind,  and  it  would  be  absurd  to  allege  the  truth,  for 
instance,  of   the  fact  that  *^  the  growl  of  England's  dogs  of  war  had 
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begun  to  sound  across  the  Irish  Sea.^'     Taking  the  whole  statute    The  Quocn 

together,  by  all  the  rules  of  construction,  it  must  be  held  to  apply  v,  

as  well  to  public  as  private  libels.  ^^dSJ  em"^ 

Napier,  in  reply,  was  not  called  on.  "^*  ^* 

Blackburns,  C.  J. — In  this  case  the  demurrer  of  the  Crown 
ought  to  be  allowed.  A  plea  has  been  filed  by  the  defendant 
(against  whom  an  indictment  has  been  found  for  the  publication  of  a 
aeoitious  libel),  alleging  that  he  is  privileged  so  to  do  by  the  statute 
6  &  7  Vict.  €•  96.  We  are  of  opinion  that  the  plea  in  this  case  does 
not  fall  within  the  statute,  and  that  even  if  it  aid,  it  is  defective  in 
itself.  The  first  section  of  the  statute  applies  altogether  to  actions 
brought  for  personal  injuries ;  the  second  also  is  confined  to  actiona 
for  fibel ;  by  the  sixth  section,  the  power  of  pleading  a  justification 
is  extended  to  cases  of  private  prosecution,  by  way  of  indictment  or 
information.  The  benefit  which  was  withheld  from  defendants  in 
criminal  prosecutions  for  libel,  of  pleading  a  justification,  has  been 
extended  to  those  cases  by  this  statute.  [His  lordship  read  the 
Sth  section  6  &  7  Vict.  c.  96.]  But  on  reference  to  the  terms  of 
the  statute  itself,  it  requires  very  little  consideration  to  see  that  the 
privilege  to  plead  the  truth  of  the  facts  charged  is  given,  where  it  is 
for  the  pubhc  benefit  that  the  facts  should  be  published  ;  that  is,  it 
makes  the  individual  liable  to  have  the  truth  stated  where  it  was  for 
the  public  benefit ;  but  the  public  benefit  is  the  only  object  the  sta- 
tute has  in  view  in  such  case ;  and  no  one  can  contend  that  libels  of  a 
Uasphemous,  or  treasonable,  or  seditious  nature,  can  come  within 
this  statute,  for  such  never  can  be  of  any  public  benefit.  Even  if  it 
were  necessary  to  refer  to  the  plea  itself,  it  is  clear  that  it  does  not 
comply  with  the  requisites  of  the  statute,  by  putting  forward 
the  truth  of  any  of  the  specific  matters  of  fact  contained  in  the 
libel;  the  plea  must  therefore  be  overruled,  and  the  demurrer 
allowed. 

Burton,  J.  was  of  the  same  opinion. 

Cbampton,  J. — I  concur  in  the  opinion  pronounced  by  my 
Lord  Chief  Justice  and  my  brother  Burton,  and  entertained  also  by 
my  brother  Perrin.  I  am  of  opinion  that  it  is  perfectly  clear  that, 
upon  the  grounds  which  have  been  urced  by  the  Attorney-General, 
the  defendants  plea  must  be  overruled.  In  the  first  place,  the  case 
does  not  come  within  the  terms  of  this  Act  of  Parliament  The 
indictment  charges  the  publication  to  be  a  seditious  and  defamatory 
libd;  now  my  opinion  coincides  with  that  of  the  rest  of  the  Court, 
that  this  statute  is  applicable  only  to  personal  libels — it  would  be 
narrowixig  it  too  much,  I  think,  to  say  that  it  only  applied  to  private 
libds.  The  justification  allowed  by  this  statute  to  be  put  in  is  just 
such  a  one  as  would  be  a  justification  in  a  civil  action  for  libel, 
before  the  statute^  shewing  that  it  was  personal  libels  ^hich  were 
utended  by  the  legislature  to  be  afiected  by  the  Act.  But  it  is  said, 
why  use  Uie  woras  <*  private  prosecution*^  in  the  eighth  section, 
unless  to  distinguish  such  from  public  prosecutors,  and  unless  public 
psosecutions  also  were  referred  to  ?  Now  I  apprehend  that  a  very 
salable  reason  may  be  assigned  for  the  use  ol  these  words.  The 
8th  section  (6  &  7  Vict.  c.  96)  says,  "  In  the  case  of  any  indict- 
ment, or  information  by  a  private  prosecutor  for  the  publication  of 
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1^  dnuRf  ness  involves  in  its  nature  the  incidents  of  retribution  or  punishment ; 
Ta^  an  act  civilly  unlawful  gives  to  individuals  a  right  to  compensation ; 
4ffliiArr.  j^j  ^  criminally  unlawful  act  is  the  subject  of  an  indictment. 
The  unlawfulness  of  the  act  of  the  celebrant  is,  if  it  exists  at  all, 
the  creation  of  positive  law,  it  has  nothing  to  do  with  the  moral  law 
or  the  law  of  nature,  and  as  no  action  could  have  been  maintained 
against  the  priest  for  it, — as  no  indictment  would  have  lain  against 
him  for  it, — that  act  which  at  common  law  was  lawful,  but  had 
become  unlawful  by  the  statute  law,  was  again  rendered  lawful  when 
the  statute  law  ceased  to  operate,  the  penalties  which  it  had  imposed 
bdng  removed. 

Crahptok,  J. — Then  you  would  contend  that  a  man  may  law- 
fully do  an  unlawful  act  ? 

O'Hagan. — Confusion  is  created  by  the  use  of  the  word  "  unlaw- 
ful.'" It  would  be  more  correct  to  say  that  a  priest  might  lawfully 
celebrate  an  invalid  marriage.  Since  the  passing  of  the  8  &  4  Wm. 
4,  c.  112,  no  prosecution  has  been  instituted  or  attempted  for  the 
celebration  of  a  void  marriage  by  a  Roman  Catholic  priest ;  the£EU!t 
that  such  prosecutions  have  wholly  ceased  until  the  present  time, 
affords  a  strong  presumption  that  the  opinion  entertained  by  persons 
competent  to  advise  on  the  subject  is  not  in  favour  of  the  possibility 
of  sustaining  them.  The  Presbyterian  Marriage  Act  was  produced 
by  discussions  between  Protestants  and  Presbyterians  as  to  their  own 
marriages,  and  the  mischief  it  was  framed  to  remedy  was  the  uncer- 
tainty of  the  law  in  relation  to  them ;  all  its  provisions  regard  Pro- 
testants and  Presbyteriahs,  and  are  framed  for  thdr  benefit,  and 
regarding  the  whole  statute  law,  and  its  entire  machinery  and  objects, 
no  one  could  confidently  say  that  the  legislature  really  meant  to 
alter  the  position  of  the  Roman  Catholic  priesthood.  The  law  does 
not  favour  the  repeal  of  the  statute  by  implication,  and  such  repeal 
has  ever  been  ocmfined  to  doing  away  with  as  little  as  possible  of  the 
preceding  statute ;  no  penal  law  is  to  be  extended  by  construction, 
and  the  general  words  of  such  an  Act  are  to  be  restrained  for  the 
benefit  of  him  on  whom  the  penalty  is  to  be  inflicted.  It  is  sought 
to  construe  the  words  ^^ unlawfully  celebrated"  as  if  they  vrexe 
"  invalidly  celebrated.""  The  exemption  in  the  statute,  7  &  '8  Vict, 
is,  that  all  persons  celebrating  marriages  tinder  the  circumstances 
described  in  the  Act  should  be  guilty  of  a  felony,  save  in  cases 
where  a  Catholic  priest  might  celebrate  a  marriage  without  doing  an 
illegal  or  punishable  act.  The  validity  of  the  ceremony  and  the 
legality  of  the  act  of  the  celebrant  are  difierent  things ;  being  a 
penal  statute,  it  is  to  be  taken  miHoHsensu^fmcreaampliandiodia 
restringenda.  If  a  reasonable  construction  can  be  given  to  the  Act 
in  favour  of  the  traverser,  the  Court  are  bound  to  give  it,  and  are 
bound  not  merely  not  to  strain  the  law  i^ainst  him,  but  to  give  him 
the  advantage  of  any  doubt  or  difiicuity  which  may  arise  in  their 
minds.  The  question  is,  whether  the  act  of  the  celebrant  of  a  Pro- 
testant or  mix^  marriage,  before  the  passing  of  the  7  &  8  Vict,  was 
unlawful  ?  The  Court  should  not  create  a  felony  by  construction 
on  the  vague,  equivocal,  and  doubtful  words  in  that  statute,  whidi 
are  relied  cm  by  the  counsel  for  the  Crown,  and  deprive  the  traverser 
of  the  protection  which  he  enjoyed  by  the  common  law  and  the  ante- 
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cedent  statute  law  of  the  country.     The  Roman  Catholic  priest   Tax  Qjjwmx 
diould  not  be  put  in  a  worse  position  than  a  Presbyterian  clergyman  v* 

would  be  if  he  celebrated  a  marriage  between  two  Protestants.  A  'r^<*^** 
derryman  is  not  to  be  reasoned  into  a  felony  by  a  subtlety,  where 
the  legislature  could,  by  a  few  simple  words,  have  cleared  up  any 
doubts  on  the  subject ;  and  at  most,  this  case  is  not  free  from  doubt ; 
therefore  there  ought  to  be  judgment  tar  the  prisoner  upon  this  case. 
(Reg.  V.  Dye,  4  Mod.  174;  Dwarris  on  Stat.  677;  2  Hook,  c.  26; 
Blackst.  Com.  iv.  5 ;  6  Anne,  c.  16,  s.  6 ;  8  Anne,  c.  5 ;  12  Geo. 
l,c.  3  ;  19  Geo.  2,  c.  18;  3  &  4  Wm.  4,  c.  102.) 
Greene,  A.  G.,  replied. 

Blacxbubne,  C.  J.  (delivering  the  judgment  of  the  Court). — In 
this  case  a  special  verdict  has  been  found  upon  an  indictment  which, 
as  far  as  it  has  been  brought  before  us,  is  founded  on  the  45th  sec^ 
tkm  of  Stat.  7  &  8  Vict.  c.  81.     The  charge  against  the  traverser  is, 
that  he  (a  Roman    Cathcdic    priest)   had  solemnized  a  marriage 
between  two  Protestants  in  a  place  not  one  of  those  described  in  the 
49th  section  of  the  statute ;  the  fact  is  clearly  established,  and  that 
the  traverser  comes  within  the  provisions  of  tne  45th  section.    There 
is,  in  arriving  at  this  conclusion,  no  strainine  of  the  words  of  the 
statute;  it  is  plain,  clear,  and  explicit.  The  only  question  is,  whether 
the  traverser  has  celebrated  a  marriage  which  is  not  within  the 
<^>eration  of  the  statute ;  and  I  must  here  say,  that  this  is  not  a 
case  where  the  Court  is  spelling  out  the  guilt  of  a  prisoner.     I  must 
say  that  it  is  a  great  misapplication  of  terms  to  say^  that  the  Court 
is  called  on  to  punish  the  prisoner,  or  pronounce  him  guilty  by  an 
ex  past  facto  interpretation  of  the  statute.     The  Court  are  called 
on  to  interpret  an  Act  of  Parliament  which  received  the  royal 
assent  in  August,  1844,  and  every  act  to  be  afterwards  done  in 
contravention  of  its  provisions  was  to  be  visited  with  the  declared 
consequences  of  such  acts.     The  act  of  the  traverser,  for  which  he 
was  prosecuted,  is  an  act  done  after  the  statute  was  in  full  operation, 
done  in  direct  violation  o{  the  existing  law>  and  therefore  there  is 
no  er  post  facto  interpretation  of  the  law  resorted  to  in  this  case. 
Now,  the  words  of  exception  in  the  45th  section  of  the  statute,  and 
upon  which  the  entire  case  turns,  are,  '^  except   in   the  case  of 
marriages  by  a  Boman  Catholic  priest^   which  may  now  be  law- 
fully celebrated,  or  a  marriage  between  two  of  the  Society  of  Friends, 
commonly  called  Quakers,   according   to  the  usages  of  the  said 
sodety,  or  between  two  persons  professing  the  Jewish  religion, 
according  to  the  usages  of  the  Jews.*^     Thus  there  are  two  kinds  of 
marriages  which  come  under  the  exception ;  marriages  which  might 
have  been  previously  lawfully    celebrated  by  a  Soman  Catholic 
priest,  and  marriages  between  members  of  the  Society  of  Friends, 
and  Jewish  marriages,  as  has  been  stated  by  the  learned  counsel. 
(higiiially,  a  marriage  celebrated  by  a  Roman  Catholic  priest  be- 
tween  two    Protestants,    or   between  a  Protestant  and  a  Roman 
Catholic,  was  valid ;  then  came  the  Acts  under  which  a  party  cele- 
brating such  a  marriage  (12  Geo  1,  c.  3;  23  Geo.  2,  c.  10;   and 
83  Geo.  8,  c.  21),  was  made  liable  to  the  penalty  of  death,  and  by 
the  latter  statute  to  a  fine  of  500/. ;  and,  besides,  the  Act  of  19 
Geo.  2,  c  18,  made  the  mairiage  itself  absolutely  void.     Then  came 
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TbsQuhk    the  statute  of8&4Wm.  4,  c.  102;  by  it  all  the  Acts  im^rtinff 
^  »•  penalties  were  abrogated,  but  the  ceremony  remained  an  invalid 

TAflaAM.  njanriage,  as  it  was  oefore,  leading  to  the  direct  consequences  of  a 
violation  of  the  laws  of  God  and  man.  Though  the  Roman  Catholic 
clergyman  was  relieved  from  the  penalties,  the  act  remained  invalid, 
just  as  it  was  before  the  passing  of  the  statute  of  8  &  4  Wm.  4s, 
attended  by  all  the  same  evils,  in  a  religious,  social,  and  moral  point 
of  view ;  tne  relation  of  man  and  wife  never  subsisted,  it  was  merely 
concubinage,  and  the  issue  were  bastards.  Such  was  the  state  of 
things  from  1838  until  the  passing  of  the  recent  statute.  Whether, 
in  the  interval  after  the  passing  of  the  8  &  4  Wm.  4,  a  Roman 
Catholic  clergyman  could  have  celebrated  a  marriage  between  two 
Protestants,  without  being  liable  to  be  indicted,  is  not  now  for  the 
Court  to  pronounce ;  we  have  a  narrower  duty  to  perform — to  decide 
whether  tne  present  case  comes  within  the  exemption  contained  in 
the  45th  section  (7  &  8  Vict.  c.  81).  The  privileges  given  by  that 
section  are  not  personal  privileges,  but  for  the  benefit  of  the  Koman 
Catholic  community :  tney  are  not  personal  in  their  nature,  they 
are  not  privileges  conferred  for  the  benefit  of  the  priest.  Now,  this 
exposition  of  the  words  used  in  the  45th  section  receives  strong 
confirmation  from  the  language  of  the  third  section,  which  provides 
that  "  nothing  in  this  Act  shdl  affect  any  marria^s  by  any  Roman 
Catholic  priest  which  may  now  be  lawfully  celebrated,  nor  extend 
to  the  registration  of  any  Roman  Catholic  chapel ;  but  such  mar- 
riages may  continue  to  be  celebrated  in  the  same  manner,  and 
subject  to  the  same  limitations  and  restrictions^  as  if  this  Act 
had  not  been  passed."  That  is,  this  Act  is  made,  not  for  the 
protection  of  priests  in  the  celebration  of  invalid  or  unlawful  mar- 
riages, but  to  uphold  the  validity  of  the  ceremony  when  performed 
by  a  Roman  Catholic  priest  between  members  of  his  own  communion. 
It  is  not  a  statute  passed  to  affect  the  Roman  Catholic  subjects  of 
the  realm,  to  affect  their  worship  or  their  marria^  ceremonies,  they 
are  to  remain  precisely  as  if  this  Act  had  never  been  passed ;  but  a 
marriage  celebrated  by  a  Roman  Catholic  priest  between  two  Pro- 
testants, or  between  a  Protestant  and  a  Roman  Catholic,  is  abso- 
lutely null  and  void.  My  brother  Crampton  has  referred  me  to  the 
13th  section  of  the  statute,  in  which  there  is  a  passage  strongly 
illustrative  of  what  I  have  been  stating.  After  providing  that  a 
prescribed  notice  shall  be  given  to  the  re^strar,  except  in  certain 
cases,  the  section  proceeds  to  say,  "  Provided  always,  that  no  such 
notice  shall  be  required  for  any  marriage  by  a  Roman  Catholic 
priest  which  may  lawfully  now  be  celebrated,  or  when  the  marriage 
IS  intended  to  be  solemnized  between  two  Presbyterians,  both  or  one 
of  whom  is  a  Presbyterian,  in  a  Presbyterian  meeting-house  certified 
as  aforesaid.^'  This  is  a  further  connrmation  of  the  argument,  that 
the  exception  in  the  statute  only  refers  to  marriages  which  might 
have  been  lawfully  celebrated  heretofore.  It  is  now  admitted  by 
the  traverser's  counsel,  that  a  marria^  ceremony  performed  between 
two  Protestants  by  a  Roman  Catholic  priest  is  void,  and  does  not 
create  the  relation  of  legal  matrimony.  Now  the  question  is,  is  it 
intended  by.  the  legislature  by  this  Act  to  protect  a  person  perform^ 
ing  an  invalid  ceremony  P     Nothing  could  justify  the  Court  in 
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putting  such  a  construction  upon  the  statute,  except  the  most 
explicit  words.  The  word  "  marriage '"  in  the  Act,  does  not,  in  my 
opinion,  mean  any  thing  but  a  valid  matrimonial  contract,  and  the 
irards  of  the  exception,  which  has  been  relied  on  by  the  traverser's 
oounael,  seem  to  me  to  be  used  to  restrain  the  general  words  of  the 
Act.  I  am,  therefore,  clearly  of  opinion,  and  the  rest  of  the  Court 
are  also,  that  the  case  is  free  from  sJI  doubt  and  difficulty,  and  that 
the  meaning  of  the  statute  is,  that  a  priest  celebrating  such  a 
marriage  shall  be  deemed  guilty  of  an  offence,  without  interfering 
irith  the  rites,  or  privileges,  or  ceremonies  of  the  Roman  Catholic 
subjects,  and  preventing  no  marriages  from  being  now  celebrated 
winch  were  legal  before  the  passing  of  this  Act ;  but,  like  clergymen 
of  other  persuasions,  when  they  celebrate  illegal  marriages,  Roman 
Catholic  clergymen  celebrating  such  marriages  as  Mr.  Taggart  has 
done,  are  guilty  of  the  offence  contemplated  by  the  statute,  and 
therefore  there  must  be 

Judgment  for  the  Crown. 


TaiQumr 


NORFOLK  CIRCUIT. 

Cambridgeshirb  Summer  Assizes,  1846. 
(Before  Mr.  Justice  Williams.) 
The  Queen  v,  Baldock.  (a) 

Anon-^Straw,  ttdge,  andrushei. 

Sedge  and  nuhet  are  not  **  straw,*'  within  the  meammff  qf  the  ttat,  7  Wm.  4  Sf 
1  Viet.  e.  89,  which  is  confined  to  the  straw  qf  wheat,  oats^  barley,  end  rye. 

THE  indictment  charged  that  the  prisoner  maliciously  set  fire  to  a 
certain  stack  of  straw,  on,  &c.  at,  &c. 

Burcham^  for  the  prisoner,  satisfactorily  proved  that  the  prisoner 
set  fire  to  the  stack  in  question,  but  in  the  course  of  the  case  it  was 
discovered  that  the  stack  was  composed  of  sedges  and  rushes,  the 
produce  of  the  fens,  which  had  been  cut  and  stacked. 

Williams,  J.  thereupon  stopped  the  case. — The  property  here 
fHoved  to  have  been  destroyed  did  not  fall  within  the  provisions  of 
the  statute  under  which  the  indictment  was  framed.  The  prisoner 
was  charged  with  having  set  fire  to  a  stack  of  straw ;  but  it  appeared 
that  the  material  of  which  this  stack  was  composed  was  not  straw, 
in  the  usual  and  legal  acceptation  of  that  term,  which,  as  used  by 
the  legislature  in  that  statute,  meant  the  straw  of  wheat,  barley, 
oats,  and  rye.  Under  these  circumstances,  therefore,  the  offence 
contemplated  by  the  statute  had  not  been  committed,  for  the  prisoner 
had  not  set  fire  to  a  stack  of  straw,  but  of  sedge,  which  was  a  totally 
difierent  thing,  and  no  more  straw  than  it  was  timber.  It  was  sum- 
dent,  therefore,  to  say  that  the  case  did  not  fall  within  the  terms  of 
the  Act,  and  the  prisoner  must  be  acquitted. 

TozeTy  for  the  prisoner. 

NotguUty. 

(a)  Reported  bj  J.  B.  Dassnt,  Esq.,  Barritter-at^law. 


Ths  Quxbk 

V. 

Bauocx* 
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NORFOLK  CIRCUIT. 

Buckinghamshire  Spring  Assizes^  1846. 

(Before  Mr.  Justioe  Maule.) 
The  QfjEEN  v.  Lines,  (a) 

UUermg  forged  hiU^Bmdence, 

H  cm  indictment  for  uttering^  Sfc,  a  forged  bill,  with  inteni  to  defrmtd  A,  B.,it  war 
proved  that  the  bill  in  queetion^  and  eeveral  others,  were  all  drawn  on  A.  B,  by  iJU 
prisoner,  and  indorsed  by  him,  and  that  they  had  all  been  paid  into  his  banher*tp 
and  placed  to  the  credit  qf  his  account ;  but  by  whom,  or  when  they  had  been  eo 
paid  in,  did  not  appear.  Held,  that  there  was  no  case  to  go  to  the  jury ;  it  bemff 
necessary  to  prove  some  act  qf  the  prisoner  done  in  the  county,  which  amounted  to 
an  uttering,  disposing,  or  putting  off, 

Thi  QnuK    rriHE  prisoner  was  indicted  for  that  he,  having  in  his  possession  a 
^'  i     certain  bill  of  exchange  for  IS/.  10s.  the  acceptance  whereof 

'^*^        was  forged,  knowingly  uttered,  put  off,  and  disposed  of  the  same  on 
the  15th  of  July,  ]84S,  with  intent  to  defraud  Veere  Woodman. 

Grwnning^  Power^  and  Wells^  for  the  prosecution,  proved  that 
the  prisoner  of  late  years  had  kept  an  account  at  the  Aylesbury 
branch  of  the  London  and  County  Joint  Stock  Bank,  the  chief 
of&ce  of  which  is  situate  at  71,  Lombard-street.  The  prosecutor 
had  had  frequent  dealings  with  the  prisoner,  both  being  farmers, 
and  their  accounts  used  to  be  settl^  by  the  prisoner  giving  to 
the  prosecutor  his  acceptance  for  the  balance  found  to  be  due  from 
him,  such  being,  with  but  one  exception,  the  result  of  their  transac- 
tions. That  exception  arose  on  the  29th  of  September,  1848,  when 
l^e  balance  was  5L  in  favour  of  the  prisoner,  who  proposed,  instead 
of  payment,  that  the  prosecutor  should  give  him  a  bill  for  that 
sum  and  8/.  12s.,  in  order  that  he  might  meet  a  demand  for  IS/.  12s. 
which  was  then  coming  due.  The  prosecutor  assented  to  this  pro- 
position, and  the  bill  was  given  ;  but  the  prisoner  omitting  to  take 
It  up  at  maturity,  the  prosecutor  was  compelled  to  do  so.  No 
further  transactions  appear,  according  to  the  statement  of  the  pro- 
secutor, to  have  taken  place  between  him  and  the  prisoner  after  that 
Sriod ;  but  in  the  year  184>5,  he  received  an  application  fix)m  a 
r,  Griffiths  for  payment  of  a  bill  for  20/.,  alleged  to  have  been 
accepted  by  him  for  that  amount  in  favour  of  the  prisoner.  This 
he  at  once  declared  to  be  a  forgery,  and,  on  inquiring,  he  ascertained 
that  the  instrument  had  been  discount©!  for  Lines  by  the  party  then 
holding  it.  In  the  course  of  last  year  this  bill  was  put  in  action, 
and  the  cause  came  on  for  trial  in  Michaelmas  Term  in  Lndon, 
when  contradictory  evidence  having  been  gone  into  as  to  the 
genuineness  of  the  acceptance,  the  jury  decided  in  favour  of 
the  plaintiff,  and  the  prosecutor  paid  101/.  for  debt  and  costs 
therein.  About  the  time  of  this  payment,  it  came  to  the  knowledge 
of  the  prosecutor,  that  there  were  other  accq>tances  of  his  in 
existence,  which  he  declared  to  be  forgeries,  and,  on  inquiry,  it  was 
(a)  Reported  by  J.  B.  Dabekt,  Esq.,  Berrister-at-law. 


CSUaNAL  LAW  CASES.  ff7 

d]wcy?ered,   that  during  the  years  18^2  and  1843,  the  prisoner   tks  Quxnr 

had  heen  credited  by  the  bank  with  eleven  bills  for  various  sums,  all  v. 

drawn  by  him  on,  and  purporting  to  be  accepted  by,  the  pro-       I-ww- 

aeeutor,   and  made  payable  at  71,  Lombard-street,  but  on   the 

snhgect  of  which,   as  he  now  swore,  he  had  never  been  applied 

to.    Many  of  those  bills  were  renewable,  and  had  all  been  provided 

far  by  the  prisoner,  either  by  fresh  bills,  or  by  reference  to  his 

balance,   at  their  maturity ;    and   among  them   was  that  which 

fivmed  the  subject  of  the  present  indictment,  and  fell  due  just  about 

tke  time  when  he  obtained  a  real  bill  for  the  same  amount  exactly 

under  the  circumstances  above  detailed.     In  order  to  bring  home  to 

the  prisoner  the  charge  laid  in  the  indictment,  the  manager  of 

the  Dranch  bank  was  called ;    but  all    he  stated  was,  that  that 

particular  bill,   as  well  as  all  the  others,  had  been  paid  in  to 

the  credit  of  the  prisoner  by  some  one  or  other,  and  at  some  time  or 

othor ;  but  by  whom,  or  when,  he  could  not  take  upon  himself 

to  swear.     Whenever  they  fell  due,  however,  intimation  had  always 

been  given  to  the  prisoner ;  and  on  two  occasions  letters  had  been 

written  to  the  prosecutor;  while  it  was  clear  that  the  body  oi 

the  bills  was  in  the  prisoner's  hand,  as  well  as  the  indorsement 

Tfab  being  the  case  for  the  prosecution, 

JBjfies,  Seijt.  (with  him  Prendergast  and  O'Malley)^  submitted 
that  the  prisoner  was  entitled  to  an  acquittal.  No  case  had  been 
proved  against  him  which  called  for  an  answer  even.  It  was  neces- 
sary to  prove  some  act  of  uttering,  disposing,  or  putting  off  by  him ; 
and  there  was  nothing  to  shew  that  he  had  ever  dealt  with  any  but 
one  bill,  and  that  was  the  real  acceptance  of  the  prosecutor;  and 
ccrtamly  nothing  to  shew  that  he  had  any  knowledge  that  this  par- 
ticular Dill  for  IS/.  12s.  had  ever  been  paid  in  to  his  account  at 
the  bank.  Here  there  was  no  proof  of  uttering,  even  by  an  agait 
of  the  prisoner.  It  might  be  oy  the  prisoner  Iiimself,  or  by  an 
agent ;  and  if  by  the  latter,  there  would  be  a  question  whether 
he  was  authorized  previously  or  subsequently. 

Prendergast^  on  the  same  side,  cited  R.  v.  Davia  and  Hah 
(R-  k  R.  118). 

(TMtMey  contended  that  the  fact  that  this  bill  bore  the  indorse- 
ment of  the  prisoner,  and  was  drawn  by  him,  amounted  to  nothing. 
They  did  not  go  to  shew  either  that  the  acceptance  was  forged, 
or  that  the  bill  so  drawn,  accepted,  and  indorsed,  had  been  uttered 
or  disposed  of  in  any  way,  or  to  any  person,  by  the  prisoner.  The 
circumstances  might  be  suspicious  pernaps ;  but  there  was  no  actual 
proof  of  any  act  done  by  the  prisoner  in  the  county  of  Bucks,  which 
could  be  construed  to  lie  either  an  uttering,  putting  off,  or  disposing 
of  the  bill  in  question,  which,  for  the  purpose  of  this  argument, 
must  be  taken  to  be  a  forgery. 

Gunning  and  Welk^  contri. — If  this  had  been  a  single  bill, 
entirely  unconnected  with  any  other,  it  might  be  said  that  the  case 
was  not  proved  ;  but  there  was  abundant  proof  in  the  case  to  shew 
that  the  prisoner  was  the  man  who  dealt  with  this  and  all  the  other 
forgeries,  and  he  must  be  taken  to  have  cognizance  of  them,  espe- 
daUy  as  he  alone  derived  any  advantage  from  them. 

Maule,  J. — I  am  at  a  loss  to  see  what  it  is  that  amounts  to  an 
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Thi  QuEiir  act  of  disposing  of  this  bill.     What  do  you  say  it  is  which  amounts 
Lwfc        to  that? 

Gunning, — The  disposing  or  uttering  might  be  effSected  through 
the  post ;  and  there  is  strong  ground  for  comment,  in  the  fact  that 
the  prisoner  knew  that  the  bill  was  in  the  bank,  for  he  must 
be  taken  to  have  done  so,  when  he  promised  a  real  bill  for  the 
exact  amount,  and  did  actually  pay  that  in  to  his  account  at 
the  bank,  in  order  to  retire  the  wrged  one.  If  he  did  not  pay 
that  bill  into  the  bank,  seeing  that  he  was  the  drawer  and  indorser, 
and  the  only  man  who  could  have  any  interest  in  the  matter,  it 
is  difficult  to  say  what  proof  is  enough  to  raise  such  a  presumption. 
JByleSj  Serjt.  having  replied, 

Maule,  J.  said  that  m  his  opinion  there  was  no  evid^ice  to 
go  to  the  jury  to  shew  that  the  prisoner  had  uttered,  disposed, 
or  put  off  the  bill  in  question,  in  the  county  of  Bucks.     In  order  to 
prove  such  a  charge,  it  was  necessary  for  the  prosecution  to  adduce 
^evidence  of  some  act  done  in  the   county  which,  in  the  eye  of 
:the  law,  amounted  to  an  uttering,  disposing,  or  putting  off;  but 
nothing   had   been  shewn   beyond   the  forgery,   which    must    be 
assumed  for  the  purpose  of  this  objection ;  and  the  fact  that  the 
bill  so  forged  had  found  its  way  into  the  account  of  the  prosecutor 
,at  the  bank.     It  by  no  means,  however,  appeared  by  whom  this  and 
the  other  bills  had  been  paid  into  the  bank.     That  might  have  been 
by  the  prosecutor,  in  ignorance  that  the  bills  were  forged.     If  so,  he 
was  not  guilty.     If  he  knew  that  fact,  the  case  was  proved;  but 
there  was  no  proof  that,  even  if  he  did  know  them  to  be  forgeries, 
llie  paid   them  into  the  bank.      That  might  have  been  done  by 
.a  variety  of  ways,  and  unless  the  particular  method  was  proved 
-to  the  jury,  how  were  they  to  say  that  the  payment  haa  been 
•made  in  this  or  that  way  ?     But  in  order  to  arrive  at  a  verdict 
.    wof  guilty,  the  jury  were  required  to  say  what  it  was  in  the  conduct 
of  the  prisoner  which  constituted  the  offence  and  act  of  uttering 
in  the  sense  of  this  indictment.     Under  these  circumstances,  there- 
fore, he  would  recommend  the  jury  to  say  not  guilty. 
The  jury  accordingly  returned  a  verdict  of 

Not  guiUy. 
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WESTERN  CIRCUIT. 

Devon  Summer  Assizes,  1846. 

Emeter,  JtdySl. 

(Before  Mr.  Baron  Platt.) 

The  Qqeen  v.  Mary  Ann  AusTiN.(a) 

Plea  qfottirrfoii  acquit, 

Pritomer  wa»  indicted  for  stealing  the  goods  of  Williqm  Carr,    It  appeared  in  evidence 
that  the  proper  name  of  the  ovmer  woe  John  Wilson^  and  an  acquittal  was  directed,  , 

The  prisoner  was  again  indicted  for  stealing  the  goods  of  "  John  Wilson,  otherwise 
taUed  WUliam  Carr.*' 

T%e prisoner  pleaded  "  autrtfois  acquit,**  with  an  averment  that  "  the  said  William 
Cmrr  was  known  as  well  by  the  name  of  William  Carr  as  John  Wilson.'* 

MM,  a  good  plea, 

THE  prisoner  was  indicted  for  stealing  a  gold  pin  of  the  ^^  goods   7^1  Qumr 
and  chattels  of  William  Carr.**^  v. 

Elizabeth  Carr,  for  the  prosecution,  proved  that  her  husband,  ^^^  ^^^ 
William  Carr,  was  a  private  in  one  of  ner  Majesty's  regiments ; 
that  they  had  been  married  four  years  previously  at  Plymouth ; 
they  were  not  living  together ;  the  gold  pm  was  talcen  from  her  by 
the  prisoner.  On  her  cross-examination,  it  appeared  that  the  real 
name  of  her  husband  was  John  Wilson;  by  that  name  he  was 
known  in  the  regiment,  and  to  his  friends ;  but  he  had  married  her 
in  the  name  of  WiUiam  Carr. 

Ciw,  for  the  prisoner,  submitted  that  the  property  having  been 
laid  in  the  wrong  name,  the  prisoner  must  be  acquitted  upon  that 
indictment. 

His  lordship  directed  an  acquittal  accordingly. 

The  prisoner  was  on  the  following  day  again  indicted  for  stealing 
a  ffdd_pin  *<  of  the  goods  and  chattels  of  John  Wilson,  otherwise 
caUed  WilUam  Carr.'' 

Upon  her  arraignment, 

CiMf,  for  the  prisoner,  put  in  the  following  plea  of  autrefois 
QCquU: — 

«*  Devon,  \  And  the  said  Mary  Ann  Austin,  in  her  own  proper 
to  wit.  /  person,  cometh  into  court  here,  and  having  heard  the 
aaid  indictment  read,  saith,  that  our  said  lady  the  Queen  ought 
not  further  to  prosecute  the  said  indictment  against  the  said  M.  A. 
AttstiD,  because  she  saith  that  heretofore,  to  wit,  at  this  present 
Assizes  for  the  county  of  Devon,  held  on  the  25th  day  of  this  pre- 
sent July,  in  the  year  of  our  Lord  1846,  the  jurors  of  our  lady 
the  Queen  did,  upon  their  oath,  present  that  Mary  Ann  Austin, 
late  of  the  parish  of  East  Stonehouse,  in  the  county  of  Devon, 
mnster,  in  the  year  of  our  Lord  1846,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  one  gold  pin  of  the 
value  of  two  shillings,  of  the  soods  and  chattels  of  William  Carr, 
then  and  there  being  found,  then  and  there  feloniously  did  steal, 
(a)  Reported  lif  E.  W.  Cox,  Esq.,  BBrrister-at-law. 
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Th»  Qvxxir  take,  and  carry  away,  against  the  peace  of  our  said  lady  the  Queen, 
--    ^'  her  crown  and  dignity;  and  that  she,  the  said  M.  A.  Austin,  was 

AusTiir.  ^^  upon  the  said  indictment  at  the  present  assizes,  and  was  ac- 
quitted of  the  charge  therein  contained,  as  by  reference  to  the 
record  will  more  fuUy  and  at  large  appear;  which  said  judgment 
still  remains  in  full  force  and  effect,  and  not  in  the  least  reserved 
or  made  void ;  and  the  said  M.  A.  Austin,  in  fact,  saith,  that  she, 
the  said  M.  A.  Austin,  and  the  said  M.  A.  Austin  so  indicted 
and  acquitted  as  last  aforesaid  are  one  and  the  same,  and  not  other 
and  different  persons ;  and  that  the  felony  and  larceny  of  which 
she,  the  said  Mary  Ann  Austin,  was  so  indicted  and  acquitted  as 
aforesaid,  and  the  felony  and  larceny  of  which  she  is  now  indicted, 
are  one  and  the  same  felony  and  larceny,  and  not  other  and  different 
felonies  and  larcenies ;  and  that  the  said  William  Carr  was  known 
as  well  by  the  name  of  William  Carr  as  John  Wilson ;  and  as  to 
the  felony  and  larceny  of  which  the  said  M.  A.  Austin  now  stands 
indicted,  she,  the  said  M .  A.  Austin  saith,  that  she  is  not  guilty 
thereof,  and  of  this  she,  the  said  M.  A.  Austin,  puts  herself  upon 
the  country.'' 

Platt,  B. — You  should  have  concluded  with  a  verification,  for 
your  plea  introduces  new  matter.  But  the  Court  will  give  you 
permission  to  amend,  as  it  is  only*  an  informality.  Now,  it  is  for 
the  counsel  for  the  Crown  to  say  whether  he  demurs,  or  upon  which 
or  all  of  the  averments  in  this  plea  he  takes  issue. 

Peardy  for  the  prosecution,  said  that  he  had  considered  the  plea, 
the  draft  of  which  had  been  shewn  him  by  his  friend,  but  he  could 
discover  no  grounds  for  demurrer.     He  should  take  issue. 

Flatt,  B. — My  present  impression  is,  that  this  plea  cannot  be 
supported ;  but  I  should  wish  to  hear  counsel  upon  it. 

Coofy  in  support  of  the  plea. — The  test  by  which  we  try  whether 
the  plea  of  autrefois  acquit  is  sufficient  is  this :  would  the  evidence 
necessary  to  support  the  second  indictment  have  been  sufficient  to 
procure  a  legal  conviction  upon  the  first  ?  (R.  v.  CUvrk^  1  B.  & 
B.  478 ;  R.  v.  Emden,  9  East,  4f87;  R.  v.  Shem,  2  C.  &  P.  684.) 
Now,  to  apply  this  test  to  the  present  case.  What  evidence  would 
be  sufficient  to  support  the  second  indictment?  The  property 
being  laid  in  John  Wilson,  otherwise  called  William  Carr,  it  would 
clearly  be  sufficient  to  prove  that  the  owner^s  name  was  either  John 
WDson  or  William  Carr ;  thus  it  would  be  enough  to  Aew  that 
he  was  known  by  the  name  of  William  Carr.  But  proctf  that  he 
was  called  William  Carr  would  also  have  supported  the  first  indict- 
ment.    Therefore  the  test  is  strictly  applicable  in  this  case* 

Platt,  B. — Can  you  shew  any  case  at  all  like  the  present  one? 

CooB. — I  cannot.  The  point  has  not  been  raised  before.  I  put 
it  upon  the  principle  upon  which  the  plea  of  autrefois  acfuii  is 
based,  and  the  test  by  which  its  sufficiency  is  tried.  This  pbs 
endures  that  test  in  every  particular. 

Platt,  B. — My  difficulty  is  this.  Property  must  be  strielly 
laid.  You  cannot  lay  it  with  an  alias^  as  you  may  the  name  of  the 
prisoner.  I  cannot  recognise  the  €Mas  as  two  names.  I  am  bound 
to  read  it  as  if  the  name  of  the  owner  was  <<  John  Wilson,  other- 
wise called  William  Carr^— one  name  of  one  person ;  and  even  if 
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it  were  otherwise,  upon  the  £ice  of  the  indictment  there  is  nothing    xbx  Qumr 
to  ahew  that  John  Wilson  and  William  Carr  are  the  same  person.  v. 

You  cannot  support  your  pka.  ^a*^  ^^ 

Car. — The  difficulty  is  removed  by  the  averment  in  the  plea,  "*"*' 
that  John  Wilson  and  William  Carr  are  the  same  person.  Even  if 
the  name  of  William  Carr  did  not  appear  upon  both  indictments—* 
had  it  been  only  William  Carr  in  the  one  and  John  Wilson  in  the 
other,  without  the  aliM — it  is  confidently  submitted  to  your  lord- 
ship that  the  averment  in  the  plea  is  sufficient,  '^that  the  said 
Wuliam  Carr  was  known  as  well  by  the  name  of  William  Carr  as 
John  Wilson,'*'  which  at  once  raises  the  issue  for  the  jury  whether 
in  fact  they  are  the  same  person ;  and  if  found  that  they  are  iden- 
tical, the  prisoner  upon  this  plea  is  entitled  to  an  acquittal.  In 
2  Hawkins,  c.  35,  s.  3,  this  is  expressly  stated.  I  take  it  as  cited 
in  Chitty's  Archbold,  Crim.  Plea,  p.  89,  which  runs  thus :  **  Whare 
the  offence  is  alleged  in  the  two  indictments  to  have  been  com- 
mitted at  different  times  or  places,  they  are  nevertheless  sufficiently 
identified  by  the  above  general  averment  that  they  are  one  and  the 
same  offence.  But  if  one  of  the  indictments  appear  to  be  for  the 
murder  of  a  person  unknown,  or  for  larceny  of  the  goods  of  a 
person  unknown,  and  the  other  for  the  murder  of  J.  N.,  or  for  lar- 
ceny of  the  goods  of  J.  N.,  the  plea  should  also  aver  that  the  person 
80  described  as  a  person  unknown  and  J.  N.  are  one  and  the  same 
person,  and  not  different  persons.  So  if  one  indictment  be  for  the 
murder  of  J.N.  or  for  larceny  of  the  goods  of  J,  N.y  and  the  other 
indictment  be  for  the  murder  of  J.  G.  or  for  larceny  of  the  goods 
of  J.  (?.,  the  two  offences  may  be  identified  by  an  averment  that 
the  said  J.  G.  was  known  as  well  by  the  name  of  J.N.  as  J.  G.^ 

Platt,  B. — Certainly,  that  dictum  of  Hawkins  materially  affects 
my  impressions.     But  I  will  consult  my  brother  Erie. 

His  lordship  then  retired.     On  his  return, 

Platt,  B. — I  have  consulted  my  brother  Erie  upon  this  plea, 
omI  we  are  of  opinion  that  it  is  a  good  plea.  The  next  step  is  to 
proeeed  to  trial  upon  it.  Upon  what  does  the  prosecutor  tender 
issue,  as  to  the  record  or  as  to  the  identity  ? 

Peard. — As  to  the  identity. 

The  jury  were  then  sworn  to  try  the  issue  thus  raised. 

Pi-ATT,  B. — The  proof  lies  upon  the  defendant. 

CoK^ — ^The  first  trial  having  been  had  at  the  present  assize,  no 
iccoid  18  made  up ;  the  Court  will,  I  presume,  talce  judicial  notice 
at  the  two  indictments. 

Platt,  B. — You  must  prove  the  acquittal,  and  the  grounds 
of  that  acquittal.  You  may  do  so  by  any  person  present  at  the 
trid. 

Com  then  called  Mr.  Herring,  the  prisoner's  attorney,  who  proved 
that  he  was  present  at  the  trud  of  the  first  indictment,  and  that  it 
wpeared  in  evidence  that  the  owner  of  the  property  was  called  John 
Wikon,  and  not  William  Carr,  and  that  for  this  the  Court  had 
dbected  an  acquittal. 

PtATT,  B. — That  is  sufficient.  (To  the  jury) — The  question 
yon  have  now  to  try  is,  whether  the  prisoner  has  been  in  tact 
already  tried  for  this  offence.    She  has  in  her  piea  averred  that  the 
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Xhi  QirxBK  William  Carr,  for  stealing  whose  goods  she  was  yesterday  tried  and 
MAarAiTK  ^ctjuitted,  is  the  same  person  with  John  Wilson,  otherwise  called 
AvsziK.  William  Carr,  named  as  the  owner  in  this  indictment,  and  that  the 
larceny  charged  in  both  indictments  is  in  fact  the  same  larceny. 
You  will  say  upon  the  evidence  whether  you  are  satisfied  that 
William  Carr  and  John  Wilson  are  two  names  assumed  by  the 
same  person. 

The  jury  found  that  they  were  the  same  person,  and  the  prisoner 
was  ordered  to  be  discharged. 
Peard^  for  the  prosecutor. 
Coo?,  for  the  pnsoner. 
Attorneys : — Prosecution,  Bere  andRundaU.  Prisoner,  Herring* 

[Note.— With  deference  to  the  learned  judge,  it  is  suggested  that  the  eyidence  should 
have  proceeded  a  step  further,  and  that  instead  of  proof  of  the  grounds  of  the  first  acquittal, 
proof  should  have  been  required  of  the  identity  of  John  Wilson  with  William  Carr.  The 
evidence  should  support  the  averments  of  the  plea,  and  nothing  more  is  necessary.  These 
averments  are,  Ist,  the  former  trial  and  acquittal  of  the  prisoner ;  2nd,  the  identity  of  the 
prisoner ;  3rd,  the  identity  of  the  laroeny ;  4th,  the  identity  of  John  Wilson  with  Williain 
Carr.  The  grounds  of  the  acquittal  are  not  in  issue.  Whatever  they  had  been,  the  plea 
of  mttrefoit  acquit  would  be  equally  sustained  by  proof  of  the  four  averments  above 
stated.— Ed.] 


HOME  CIRCUIT. 

ESSBX   SUMMBB  ASSIZES,    1846. 

Thursday^  July  17. 

(Before  Mr.  Baron  Pabkb.) 

The  Queen  v.  Allum.  (a) 

Qitdrter  SenUnu^-b  Sf  6  Viet.  e.  38. 

The  grand  Jury  at  Quarter  Seeeiom  may  find  a  true  bill  for  rape^  although  ptnone 
charged  with  euch  an  t^fence  are  not  now  triable  at  Quarter  Seeeions.  The  pfreom 
againet  whom  an  indictment  tt  «o  returned  mag  be  tried  upon  that  indictment  at  the 
Aeeiiee, 

TuQuBiir    TN  this  case  the  prisoner  had  been  committed  by  two  justices  of 
V.  jL  the  peace  to  take  his  trial  at  the  Easter  Quarter  Sessions,  for 

AiLVK.  assaulting  Mar^  Brown,  with  intent  to  commit  a  rape.  The  clerk 
of  the  peace,  after  reading  the  depositions,  at  the  Easter  Quarter 
Sessions,  sent  before  the  grand  jury  an  indictment  for  the  full  offence 
of  *^  feloniously  ravishing  and  carnally  knowing^^  Mary  Brown,  and 
that  indictment  was  presented  by  the  grand  juiy  as  a  true  bill.  By 
the  5  &  6  Vict.  c.  S8,  it  is  enacted,  <*  that  neither  the  justices  of  the 
peace  acting  in  and  for  any  county,  riding,  division,  or  liberty, 
nor  the  recorder  of  any  borough  shall,  at  any  session  of  the  peace, 
or  at  any  adjournment  thereof,  try  any  person  for  any"  of  certain 
offences,  among  which  rape  is  included.  The  prisoner  was,  there- 
fore, not  tried  at  the  sessions,  but  was  now  tried  upon  the  indictment 
then  preferred  against  him,  and  was  by  the  jury  found  ^*  guilty  of 
an  assault,  with  mtent  to  commit  a  rape,  ^  and  was  sentenced  to  be 
(a)  Btported  by  Paul  PautsxiIi,  Eiq.,  BftRi$ter-at-law. 


Ax&mc 


CRIBflNAL  LAW  GASES.  6$ 

imprisoned  and  kept  to  hard  labour  for  the  space  of  eighteen  calendar    Tn  Qvnv 
nKmths.  ^__*L 

After  the  sentence,  but  during  the  assizes,  Marshy  for  the 
prisoner,  applied  to  his  lordship  either  to  quash  the  indictment  or 
to  arrest  the  judgment.  He  submitted,  in  the  first  instance,  that 
this  application  might  be  made  at  any  time  during  the  assizes. 

Parke,  B. — As  I  may  alter  my  sentence  at  any  time  before  the 
conclusion  of  the  assizes,  I  suppose  it  would  not  be  too  late  to  arrest 
the  judgment. 

Marsh. — Then  it  is  submitted  that  all  the  proceedings  are  bad. 
Formerly  the  Court  of  Quarter  Sessions  had  power  to  try  cases  of 
this  description,  and  therefore,  of  course,  indictments  for  such 
offences  might  be  preferred,  and  bills  found  in  their  court ;  but 
they  had  not  at  that  time  any  jurisdiction  of  iperjury  or  forgery,  and 
there  are  cases  in  which  indictments  found  at  sessions  for  those 
offences  have  been  quashed.  {R.  v.  Baintony  2  Str.  1088.)  Bjr  the 
Act  of  5  &  6  Vict.  c.  38,  rape  would  stand  on  the  footing  that  perjury 
did  under  the  old  law. 

Parke,  B. — In  the  cases  of  penury  or  forgery,  the  Sessions 
had  no  jurisdiction  to  inquire  at  all  about  the  matter.  The  question 
depends  upon  the  words  of  the  statute.  [After  referring  to  the 
statute.]  1  think  it  is  very  clear  that  the  Sessions  had  authority  to 
find  the  bill,  although  the^  had  none  to  try  it.  I  shall  leave  you  to 
jour  forlorn  hope  of  a  writ  of  error. 

Hawkins^  for  the  prosecution. 
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Essex  Summer  Assizes,  1846. 

Thursday  J  July  17. 

(Before  Mr.  Baron  Pa&kb.) 

The  Queek  o.  Sallows  and  Another,  (a) 

Indictments-Larceny, 

A,B.,a  married  woman,  a$  the  woe  walking  along  a  road,  found  a  puree  lying  in  the 
road.  Shortly  afterwarde,  and  hrfore  ehe  had  reached  her  deetination,  the  prieonere 
met  her  and  robbed  her  qf  the  purse  :  Held,  that  the  puree  woe  rightly  described  in 
the  indictmeni  at  the  j^rftperty  of  C.  JB.,  C,  B.  being  the  husband  qfA.  B. 

npiHE  prisoners  were  indicted  for  assaulting  Sarah  Folkes,  the  wife    Tta  Qim 
JL      of  James  Folkes,  and  feloniously  and  violently  stealing  fix>m   ^^^^g^^ 
her  person  one  piece  of  the  current  gold  coin  of  the  realm  called  a     Airowii. 
hal^sovereign,  of  the  value  of  ten  shillings,  and  one  purse  of  the 
value  of  one  penny,  of  the  goods  and  chattels  of  the  said  James 
Folkes.    In  the  second  count,  the  property  was  described  as  "  of  the 
goods  and  chattels  of  a  certain  person  to  the  jurors  aforesaid 
unknown.'^ 

(a)  Reported  bj  Paul  Parnbll,  Etq.»  Bvrlstcr-at-Iaw. 
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Zm  QraiH       I^  appeared  that  Sarah  Folkes  was  the  wife  of  James  Folkes, 
t^  and  that  upon  the  day  mentioned  in  the  indictment  she  was  on  her 

^^f*^*  ""^  ^^  ^  Colchester,  along  a  road  called  the  Mersey-road.  About 
^™**'  three  miles  from  Colchester,  she  found  a  cotton  net  purse  lying  in 
the  road,  containing  a  half-sovereign.  When  she  had  proceeded 
about  half  a  mile  further  along  the  road,  she  met  the  two  prisoners, 
who  immediately  attacked  her,  and  dragged  her  violently  into  a  field 
adjoining  the  road,  and,  after  consider^le  resistance,  succeeded  in 
taking  the  purse  and  its  contents  from  her  bosom,  where  she  had 
placed  and  was  then  carrying  it.  No  evidence  was  given  as  to  who 
the  person  was  who  had  lost  the  purse,  or  to  whom  it  and  its  con- 
tents originally  belonged.     In  this  state  of  the  case, 

Marahy  for  the  prisoners,  objected  that  the  property  in  the  things 
stolen  was  incorrectly  laid  in  the  indictment,  and  that,  therefore^ 
there  was  no  evidence  for  the  jury.  The  purse  at  the  time  really 
belonged  to  the  person  who  had  lost  it ;  but  the  wife,  Sarah  Fclkes, 
had  a  special  property  in  the  purse  and  its  contents,  altogether  inde- 
pendent of  her  husband,  and  good  against  every  one  but  the  individual 
who  had  actually  lost  it  The  jpossession  had  never  become  that 
of  the  husband ;  the  wife's  special  possession  and  property  in  what 
she  had  found  was  quite  distinct  from  any  possession  of  the  husband^ 
who  had  nothing  to  do  with  the  matter.  This  was  like  the  case  of 
JZ.  V.  Rudkik  (8  C.  &  P.  S37),  where  a  servant,  who  was  sent  by  hi» 
master  to  receive  money,  was  robbed  of  the  money  on  his  return 
home.  There  it  was  held,  that  the  money  was  improperly  described 
as  the  money  of  the  master. 

Pabke,  fi. — The  property  is  rightly  laid  in  the  first  count.  The 
possession  of  a  married  woman,  under  all  circumstances,  is  the 
possession  of  her  husband.  If  the  circumstances  are  such  as  to 
constitute  only  that  special  kind  of  property  to  which  reference  has 
been  made,  it  is  still  the  special  property,  not  of  the  wife,  who  can 
in  law  have  nothing  distinct  from  her  husband,  but  of  the  husband 
himself. 

Ckamocky  for  the  prosecution. 

Verdict — Guilty  upon  thejirat  count 
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Essex  Summer  Assizes,  1846. 
Friiayj  July  17. 
(Before  Mr.  Baron  Paskb.) 
The  Queen  v.  Connoe.  (a) 

Anm^7  4*  8  Viet,  e,  62-^Indictment. 

1.  7b  congtiMe  the  qfenee  qf  anon  at  eommtm  law,  the  kotue  get  fire  to  nuut  ie  a 
dweWng^houee ;  and  a  common  gaol  occupied  by  none  butprUonereU  not  a  dwelling^ 
konefor  this  purpose. 

2.  A  common  gaol  wae  iqtt  in  repair  hy  ratee  lenied  upon  the  inhabitanie  qf  the  Uberfg 
M  and/or  which  the  gaol  was.  8,  S.  the  heater  of  the  gaol,  wa»  appointed  by  the 
Juftieee  of  the  liberty.  He  did  not  reside  at  the  gaol,  but  kept  the  ieys^  and  had 
tMe  charge  of  it.    He  was  also  an  inhabitant  of  the  liberty,  and  liable  to  be  rated 

/or  Oe  repair  of  the  gaol :  Held,  that  in  an  mdietment  under  7^8  Vict.  c.  62, 
for  setting  fire  to  the  gaol,  it  should  have  been  laid  to  be  in  the  possession  of  8.  8,, 
but  the  intent  of  the  prisoner  should  have  been  laid  to  be  to  injure  the  ii^bitants  ef 
the  Hberty. 

riiHE  prisoner  was  indicted  for  setting  fire  to  the  common  gaol 
X  of  the  liberty  of  Havering- atte-Bower,  at  Romf<»>d9  in  the 
county  of  Essex.  It  appeared  that  the  gaol  was  used  at  present  only 
as  a  lock-up  house,  ana  that  persons  are  never  detained  there  more 
than  a  ni^ht  or  two,  but  are  eitner  discharged  or  conveyed  to  another 
gad.  The  liberty  of  Havering-atte-Bower  is  constituted  by  very 
ancient  charters,  and  is  under  the  government  of  a  high-steward  and 
justices.  The  keeper  of  the  gam  is  appointed  and  paid  by  the 
justices,  and  is  at  present  Samuel  Southey.  He  does  not  reside  at 
the  gadi,  nor  is  there  any  keeper^s  residence  attached  to  it,  but  the 
keys  are  intrusted  to  his  custody,  and  he  has  the  charge  of  the 
pnsoners.  The  court-house,  where  the  liberty  sessions  are  hdd,  is 
under  the  same  roof,  but  not  otherwise  connected  with  the  gaoL 
Hie  gaol  is  repaired  by  a  rate  upon  the  inhabitants,  to  whidi  Samuel 
Southey  is  liable,  as  an  inhabitant  of  the  liberty.  The  indictment 
contained  several  counts.  Some  of  them  were  framed  under  the 
leoent  Act,  9  &  10  Vict.  c.  25,  s.  7,  for  attempting  to  set  fire ;  but 
as  the  evidence  shewed  that  the  fire  had  actually  taken  hold  of  the 
building,  the  consideration  of  them  became  unnecessary.  The  second 
count  was  framed  under  7  Wm.  4  &  1  Vict.  c.  89?  s.  S  (amended 
by  7&8  Vict.  c.  6S),  and  chared  the  prisoner  with  setting  fire  to 
^*  a  certain  house  in  the  possession  of  Samuel  Southey,  with  intent 
tfaeneby  to  injure  the  said  Samuel  Southey.^  In  the  fourth  count, 
the  house  was  said  to  be  in  the  possession  of  the  inhabitants  of  the 
liberty  of  Havering-atte-Bower,  and  the  intent  to  be  to  injure  them. 
In  the  sixth  count,  for  the  words  *^  the  inhabitants,^  the  words 
"  Thomas  Mashiter  and  others,  justices  of  the  peace,''  were  sub- 
stituted. In  the  eighth  count,  the  house  was  described  to  be  in  the 
possession  of  certain  persons  to  the  jurors  unknown,  and  the  intent 
laid '^  to  injure  the  said  persons  to  the  jurors  unknown."    Other 

(a)  Reported  bj  Paul  PabkelLi  Esq.,  Barrister-atrlaw. 
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Tas  QuuH    counts  were  framed  at  common  law,  Tarying  from  each  other  in  the 

^  **  description  of  the  property.      The  eighteenth,  for  instance,  charged 

^"^^        the  prisoner  with  setting  fire  '^  to  a  certain  house  of  and  belongmg 

to  the  inhabitants  of  the  liberty  of  Havering-atte-Bower,"  without 

alleging  any  intent.     The  facts  having  been  detailed  in  evidence,  it 

appeared  that  the  prisoner  was  a  common  soldier,  who  was  being 

conveyed  back  to  ms  regiment  as  a  deserter,  and  was  lodged  for  4 

.  night  in  the  gaol.     The  circumstances  throwing  suspiaon  upon 

him  were  proved,    together  with    the  other    matters  previously 

mentioned. 

Paeke,  B. — It  appears  to  me  that  there  is  no  count  in  the  indict- 
ment which  quite  meets  the  case.  The  real  intent  roust  be  taken  to 
have  been  to  injure  the  inhabitants,  and  the  house  or  building  itself 
was  in  the  possession  of  Samuel  Southey,  the  keeper.  I  am  not, 
however,  quite  convinced  that  this  is  a  house  at  all. 

Marshy  for  the  prosecution.-~A  common  gaol,  within  the  meaning 
of  the  statute,  is  as  much  a  house  as  a  palace  would  be.  Then,  this 
is  a  house  in  the  possession  of  Samuel  Southey,  the  gaoler,  and  he  is 
a  rated  inhabitant  of  the  liberty,  and,  therefore,  would  sustain  some 
injury,  however  sliffht,  from  the  destruction  of  the  place.  The 
prisoner  is  answerable  for  the  natural  effect  of  his  actions. 

Parke,  B.— The  intent  would  be  to  injure  aU  the  rated  inha- 
bitants, not  to  injure  Samuel  Southey  in  particular.  In  the  case  of 
Rea  V.  Donnevan  (2  W.  Black.  682),  it  was  held  that  a  gaol  was  a 
house  within  the  meaning  of  the  words  ^<  any  house"  in  me  statute 
9  Greo.  1,  c.  S2;  but  there  the  gaoler's  house  was  part  of  the  gaol, 
and  the  Court  gave  that  as  the  reason  for  their  decision.  A  gaol  is 
not  a  house  at  common  law. 

Marsh. — It  is  not  necessary,  under  the  statute,  that  the  house 
should  be  a  dwelling-house ;  any  house  will  do.  If  it  were,  this 
house  is  the  place  m  which  the  prisoners  dwell ;  and  whether  they 
dwell  there  under  compulsion  or  not  would  be  immaterial. 

Pabke,  B. — Accoroing  to  that  view,  you  shovdd  have  called  it 
the  house  of  the  prisoners.     You  have  no  count  for  that. 

Marsh. — There  is  no  case  to  shew  that  at  common  law,  to 
constitute  the  offence  of  arson,  the  house  burnt  must  be  a  dwelling- 
house. 

Pabke,  B. — There  is  no  case  directly  to  that  effect ;  still,  I  have 
no  doubt  that  at  common  law  the  word  "  house,''  with  reference  to  this 
offence,  would  mean  a  dwelling-house.  That  is  fairly  to  be  gathered 
from  a  comparison  of  all  the  cases  on  the  subject.  However,  I  will, 
if  you  please,  take  the  opinion  of  the  jury  upon  the  second  count,  and 
reserve  the  points. 

His  lordship  summed  up  the  evidence  upon  the  second  count 
accordingly. 

Verdict — Not  gwUy. 
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WESTERN  CIRCUIT. 

Dbvon  Summer  Assizes,  1846. 

JSxeter,  Wednesday ,  July  29. 

The  Queen  o.  Croydon  and  Another,  (a) 

Bmdence^^Omfettion — Attorney, 

Tke  wordt  "  /  dare  eay  you  had  a  hand  in  it ;  you  may  a»  well  tell  me  all  about  it" 

eomeOhiie  a  et^fleient  iidueemeni  to  exclude  a  euieequent  eot^feuion. 
Am  attorney  engaged  m  the  invettigaiion  qf  a  crime,  for  the  purpose  of  getting  t^  a 

proeecution,  i$  apereon  clothed  with  authority  to  <i^er  eueh  an  inducement, 

THE  prisoners  were  indicted  for  burglary.     The  facts  are  briefly,    Tbi  Qvny 
that,  at  a  former  assize,  one  Baker  had  been  tried,  found  guilty,  v. 

and  transported  for  a  burglary.  After  his  conviction,  the  prisoner,  ^Sramiu 
who  appears  to  have  been  connected  with  Baker  in  the  transaction, 
went  with  Bakery's  daughter  to  Mr.  Bartlett,  the  attorney  who 
conducted  Baker^s  defence,  for  the  purpose  of  making  some  state- 
ment relating  to  the  burglary.  Mr.  Bartlett  admitted  that  he  had 
said  to  him,  *^  1  dare  say  you  had  a  hand  in  it ;  you  may  as  well 
tell  me  all  about  it,'^  and  that  he  was  then  endeavouring  to  discover 
the  criminals  for  the  purpose  of  prosecution. 

Gm7,  for  the  prisoner,  objected  that  this  was  an  inducement  held 
out  by  a  person  having  authority,  and  therefore  the  subsequent 
statements  of  the  prisoner  were  inadmissible.  There  was  no  case 
precisely  in  point.  The  words  in  the  decided  cases  were,  <'  It  will 
DC  better  for  you  to  confess,'*  or  to  that  effect.  But  the  Court  would 
take  the  words,  not  according  to  their  strict  literal  meaning,  but  ac- 
cording to  the  common  unckrstandinff  of  them ;  and  in  this  view, 
the  expression,  "  You  may  as  well  tellme,'"  is  ecjuivalent  to  "  You 
had  better  tell  me;"  it  conveyed  the  same  meaning  to  the  prisoner, 
and  the  main  question  is,  what  meaning  may  be  fairly  supposed 
to  attach  to  it ;  was  it  an  expression  calculated  to  operate  as  an 
inducement  to  a  confession  ? 

Cornish^  for  the  prosecution,  contended  that  the  words  them- 
selves were  not  an  inducement,  and  that,  if  they  were,  it  was  not 
held  out  by  a  person  having  authority.  None  of  the  cases  went 
further  than  the  words  "  You  had  better  tell  me,''  and  the  Court 
could  not  now  carry  those  cases  further ;  and  certainly  the  words 
'**  you  may  as  well  ^  are  not  equivalent  to  the  words  "  you  had 
better.'*'  As  to  the  second  point,  Mr.  Bartlett  was  clothed  with  no 
such  authority  as  was  requisite  to  shut  out  any  statement  made 
to  him,  after  an  inducement  which  he  had  not  the  power  to  offer. 
He  was  not  the  prosecutor,  or  even  his  attorney  or  agent. 

Cocc. — ^But  he  was  then  engaged  in  an  endeavour  to  get  up 
a  prosecution.  He  was  seeking  to  discover  a  criminal.  He  did  this 
either  on  his  own  account,  or  as  attorney  for  another — in  fact, 
as  attorney  for  the  Bakers.     In  either  case,  he  had  the  authority 

(a)  RqK>rtedbyE.  W.  Cox,  Esq.,  BarrUter.at.Uw. 
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Tn  Quim    necessary  to  make  any  inducement  by  him  a  bar  to  the  reception  of 
Csono    aod  ^^  subsequent  confession. 
Akotbxe.         Mr-  Rogers  (who  was  the  presiding  Judge)  said  that,  the  points 
being  new,  he  would  consult  Mr.  Baron  Piatt  upon  them.     Having 
done  BO, 

Mr.  RoGESs  said,  "  I  have  consulted  Mr.  Baron  Piatt  upon  the 
points  raised,  and  he  entirely  agrees  with  me  that  there  was  a  suf- 
ficient inducement,  and  that  the  statements  of  the  prisoner  are  inad- 
missible." 

Verdict — Not  guilty. 
Cornish,  for  the  prosecution. 
CW,  for  the  prisoner. 
Attorneys: — Prosecution,  Bctrtlett.    Prisoner,  Toms. 


CENTRAL  CRIMINAL  COURT. 

Friday,  May  16,  1846. 

(Before  the  Hon.  G.  E.  Law,  Recorder.) 

The  Queen  v.  John  Hayes  and  Ellen  Mayes,  (a) 

A.  and  B.  were  indicted  for  joinify  uttering  eotmietfeit  coin.  Tike  emdence  w€9,  tkai 
A,  went  into  a  shop  and  uttered  the  same,  B.  remaininff  outside  at  a  distance  qfffftif 
yards :  Held,  that  hrfore  B,  could  he  convicted  it  must  he  shewn  thai  he  was  so  near 
to  A.  at  to  be  Me  to  astiet  her  in  such  uttering^  as  by  a  sign,  ifc,    8ed  qumre. 

Tub  Qviiir    XN  this  case  the  prisoners  were  indicted  for  the  joint  uttering 
^         A     and  putting  off  of  a  counterfeit  hdf-crown  under  2  Wm.  4^ 
gQ^  c.  34,  s.  7» 

Eliin  Matxs.      Baldtoin  and  F.  J.  Smith  appeared  for  the  prosecution. 

The  prisoners  were  undefended. 

The  facts  proved  were,  that  the  two  prisoners  were  in  company 
together,  and  that  Hayes  had  been  seen  to  hand  something  to  the 
woman  Mayes,  but  what  it  was  he  so  passed  could  not  be  distinctly 
shewn.  Immediately  afterwards  the  woman  went  into  a  shop,  and 
then  gave  the  counterfeit  half-crown  in  payment  for  some  small 
articles.  Hayes  went  to  the  door  of  the  shop  with  Mayes,  and 
then  stayed  m  the  street,  but  passed  once  wnile  she  was  in  the 
shop,  and  then  remained  three  aoors  off,  a  distance  of  nearly  fifty 
yards,  until  he  was  joined  by  the  woman;  they  then  walked  away 
m  company. 

The  Recobdes.-^Is  there  any  case  to  go  to  the  jury  of  a  joint 
uttering  against  the  male  jprisoner  ? 

Baldwin. — It  is  submitted  that  there  is.  He  was  seen  to  pass 
the  door  once  while  die  woman  was  in  the  shop,  and  then  remained 
three  doors  off.  It  may  be  a  question  whether  or  not  he  was  in 
such  a  position  as  to  see  what  she  was  about,  or  what  passed  in  the 
shop ;  but  still,  as  the  two  prisoners  were  together  before  the  female 
prisoner  uttered  the  coin,  and  after,  it  is  for  the  jury  to  say  whether 
or  not  they  think  there  was  a  concert  between  them. 

(a)  Reported  by  B.  C.  RoBiNSONy  Esq.,  Barrister-at-latr. 
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The  Recorder. — Can  you  cite  any  case  where  it  has  been  held    Tai  Qvmr 
a  joint  uttering,  where  one  was  not  so  near  as  to  contribute  to  aid  j       Hatm 
the  other  in  any  way,  by  sign  or  otherwise  ?     The  learned  Becorder         an^ 
referred  to  Rex  v.  Scares  (Russ.  &  Ry.  S5).  Elux  ICjlTIs. 

Baldwin. — There  is  no  case  exactly  in  point ;  the  one  which  is 
most  ne^r  to  it  is  Reat  v.  Skerriti  (2  C.  &  P.  427).  He  referred 
also  to  1  Russ.  Crimes  &  Mis.  88. 

The  Recorder. — I  think,  as  this  is  a  statutable  offence,  that 
they  must  both  contribute  to  tlie  uttering.  If  it  were  merely  a 
misdemeanor,  it  would  be  different.  This  may  be  a  conspiracy  to 
utter  bad  money,  but  that  is  not  within  the  statute.  If  this  had 
been  the  first  cas^  and  I  had  to  decide  whether  this  was  an  offence 
within  the  statute  or  not,  I  should  say  yes ;  and  that  all  who  were 
engaged  in  it  were  guilty.  But  it  has  not  been  so  held  in  any  of 
the  cases  I  have  been  able  to  find,  but  rather  the  other  way,  and  I 
do  not  like  to  be  the  first  to  throw  any  doubt  upon  the  ruling. 

The  Recorder  (in  summing  up). — ^Unless  you  are  prepared  to 
say,  that  the  male  prisoner  contributed  to  the  uttering,  you  cannot 
convict  him.  He  may  have  been  guilty  of  another  offence,  but  not 
the  one  at  present  chared  by  the  indictment  which  you  have  to 
try.  To  make  him  a  joint  utterer,  he  must  have  been  so  near  to 
tte  woman  at  the  time  ^e  uttered  the  coin,  as  to  be  able  to  aid  her 
by  a  sign ;  or  to  assist  her  in  the  uttering,  by  encouraging  her 
with  his  countenance  or  personal  aid  and  assistance.  If  you  thihk 
he  was  so  near  that  she  might  act  under  his  control,  as  by  his  tele- 
graphing, or  otherwise,  you  may,  under  such  circumstances,  find 
him  gunty ;  should  you  be  satisfied  that  he  did,  in  £Eu:t,  deliver 
that  bad  coin  to  her,  and  which  she  aflerwards  delivered  to  the  wit- 
ness, you  may  then  find  her  guilty  of  the  "  putting  off.^ 

Payne  cited  R.  v.  Page  and  Jones  (9  Carr.  &  Pay.  767). 

Verdict-'GuiUy. 

[NOTB. — In  tUi  case  the  learaed  Reeorder  has  stated  the  law  on  the  point  aoeordinp  to 
laraier  decisions,  though,  at  the  same  time,  he  intimated  that  he  did  so  contra  his  own 
opinion.  The  distinction  here  lies  in  the  difference  between  accessaries  in  felony  and 
aeoessaifes  in  misdemeanors.  Hie  fonner  are  principals  in  the  second  degree,  bnt  the  latter 
are  principals  in  the^Srsf  degree.  VHiatever,  thcrefote,  would  make  a  person  an  aeoessary 
in  inony,  would  make  him  a  principal  in  a  misdemeanor.  The  cases  of  Rex  t.  Blaee 
(1  Boss,  on  Cr.  and  Mis.  SI)  Reg,  ▼•  Page  and  Jones  (titpra),  were  dearly  decided  on  the 
•nne  principle  as  if  the  charge  had  been  that  of  felony.  The  right  Tiew  wooU  appear 
to  be  that  taken  by  Mr.  Greates,  in  his  edition  of  Russell.on  Crimes,  that  where,  fai  cases 
of  this  natare,  the  evidence  would  satisfy  the  Jury,  if  the  case  had  been  a  felony,  that 
flie  party  absent  was  an  accessary,  he  wonld  in  a  misdemeanor  be  a  prindpal.  (See 
1  Sus.  Cr.  82,  n.  h,  in  which  the  prindple,  as  here  stated,  is  strongly  supported ;  see 
also  Reg.  ▼.  Moland  and  Others,  2  Moody,  C.  C.  R.  276).  There  seems  to  be  no  distinction 
between  a  statntaUe  and  common-law  misdemeanor;  when  an  offience  is  made  a  misde- 
meanor by  statute,  it  is  made  so  for  all  purposes.    (H.  ▼.  Roderick,  7  C.  &  P.  795.)] 
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COURT  OF  QUEEN'S  BENCH. 

Fridat/y  June  12, 1846. 
The  Queen  o.  The  Great  North  of  England  Railway 

CoiiPAKY.  (a) 

Indictment  against  a  corporation,  for  what  maintainable* 

An  indictment  will  lie  at  common  law  against  a  corporation  as  well  for  mis-feaxanee 

as  for  non-feazance. 

Tm  auM»    TNDICTMENT.— The  first  count  charged,  that  before  and  at 
V.  X  the  time  of  the  committing  of  the  offences  herein  next  mentioned, 

n'okm*^'^  to  wit,  on  the  8rd  day  of  July,  A.  D.  1888,  there  was,  and  from 
Ekqlahd  thence  hitherto  hath  been,  and  still  is,  to  wit,  at  the  township  of 
lUnwAT  Hurworth,  in  the  county  of  Durham,  a  certain  common  and  puolic 
CoxTANr.  Queen's  highway  leading  from  the  village  of  Hurworth,  in  the  county 
of  Durham,  unto  Croft-bridge,  also  in  the  said  county,  used  by  and 
for  all  the  liege  subjects  of  our  said  lady  the  Queen,  on  foot  and  with 
their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass,  re-pass, 
ride,  and  labour  in  and  along  the  same  highway  at  their  free  will 
and  pleasure ;  and  that  the  Great  North  of  England  Railway  Com- 
pany, on  the  said  3rd  day  of  July,  in  the  year  aforesaid,  with  force 
and  arms,  at  the  township  of  Hurworth  aforesaid,  in  the  said  county 
of  Durham,  unlawfully  and  injuriously  did  cut  through,  di^  up, 
and  subvert,  and  did  cause  to  be  cut  through,  dug  up,  and  sub- 
verted, great  part  of  the  said  highway,  to  wit,  40  yaros  in  lengtl^ 
and  20  yards  in  breadth,  and  10  yards  in  depth,  of  the  said  highway, 
and  then  and  there  unlawfully  and  injuriously  did  dig  and  make, 
and  did  cause  to  be  dug  and  made  across  the  said  highway,  a  certain 
cut  and  trench,  to  wit,  a  cut  and  trench  of  great  length,  breadth,  and 
depth,  to  wit,  of  the  length  of  40  yards,  of  the  breadth  of  20  yards, 
and  of  the  depth  of  10  yards ;  and  then  and  there  unlawfully  and 
injuriously  dia  remove,  take,  and  carry  away,  and  did  cause  to  be 
removed,  taken,  and  carried  away,  from  and  out  of  the  said  cut  and 
trench,  divers  large  quantities  of  earth,  stones,  sand,  and  gravel,  to  wit, 
100  tons  of  earth,  100  tons  of  stone,  100  tons  of  sand,  and  100  tons 
of  gravel;  and  then  and  there  unlawfully  and  injuriously  did  cast, 
lay  down,  and  place,  and  did  cause  to  be  cast,  laid  down,  and  placed 
divers  large  quantities  of  bricks,  stones,  and  lime,  to  wit,  100  loads 
of  bricks,  100  loads  of  stones,  100  loads  of  lime,  in  and  upon  the 
said  highway,  and  the  same  part  of  the  said  highway  so  cut  through, 
dug  up,  and  subverted,  and  the  said  cut  and  trench  so  dug  and 
made,  and  the  said  bricks,  stones,  and  lime  so  cast,  laid  down,  and 
placed  there,  as  aforesaid,  with  force  land  arms,  then  and  there  unlaw- 
fully and  injuriously  did  keep,  maintain,  and  continue,  for  a  long 
J)ace  of  time  then  next  following,  to  wit,  from  the  said  8rd  day  of 
uly,  in  the  year  aforesaid,  until  the  day  of  taking  this  inquisition, 
to  ^vit,  at  the  township  aforesaid,  in  the  county  aforesaid  ;  by  means 
of  which  said  several  premises,  the  said  highway,  on  the  3rd  day  of 
July,  and  for  and  during  all  the  time  iuoresaid,  became  and  was 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-law. 
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obstructed  and  stopped  up,  so  that  the  liege  subjects  of  our  said  lady  Ths  Qthbit 

the  Queen,  on  the  said  3rd  day  of  July,  and  for  and  during  all  the  ^     ^ 

time  aforesaid,  could  not  to,  return,  pass,  re-pass,  ride,  and  labour,  NoKTiTot' 


the  Queen,  on  the  said  3rd  day  of  July,  and  for  and  during  all  the    ^     ^ 
time  aforesaid,  could  not  to,  return,  pass,  re-pass,  ride,  and  labour,     NoKTiTot' 
on  foot  and  with  their  norses,  coacnes,  carts,    and  carriages,  in,      Exolamo 


through,  and  along  the  Queen'^s  common  highway  aforesaid,  as  Railway 
they  ought  and  were  wont  and  accustomed  to  do,  to  the  great  ^®^'^'"'* 
damage  and  common  nuisance  of  all  her  Majesty^s  liege  subjects 
0oing,  returning^  passing,  re-passing,  riding,  and  labouring  in, 
ttutnigh,  and  dong  the  Queen  s  common  highway  aforesaid,  to  the 
evil  example  of  all  others,  and  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

5th  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  and  at  the  time  of  the  committing  of 
the  offences  hereinafter  next  mentioned,  and  after  the  making  and 
passing  of  a  certain  Act  of  Parliament,  made  and  passed  m  the 
session  held  in  the  6th  and  7th  years  of  the  reign  of  his  late  Majesty 
King  William  IV.,  entitled  ^<An  Act  for  the  making  a  Railway 
from  near  the  River  Tyne  to  or  near  the  River  Tees,  to  be  called 
*The  Great  North  of  England  Railway ,*•  in  the  county  of 
Duriiam  ;^  and  also  after  the  making  and  passing  of  a  certain  other 
Act  of  Parliament,  made  and  passed  in  the  session  held  in  the 
first  year  of  the  reign  of  herpresent  Majesty  Queen  Victoria,  entitled  • 

**  An  Act  to  enable  the  *  Grreat  North  of  England  Railway  Com- 
pany^ to  extend  their  line  of  Railway,  and  to  make  two  branches 
therefrom,  and  for  other  purposes  relating  thereto,''  to  wit,  on  the 
said  Srd  day  of  July,  in  the  said  year  1838,  there  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  to  wit,  at  the  township  of 
Hurworth  aforesaid,  in  the  county  of  Durham,  a  certain  other 
common  and  public  Queen's  highway,  leading  from  the  village  of 
Hurworth,  in  the  county  of  Durham,  unto  Croft-bridge,  also  in  the 
said  county,  used  by  and  for  all  the  liege  subjects  of  our  said  lady 
the  Queen,  on  foot  and  with  their  horses,  coaches,  carts,  and  carriages, 
to  go,  return,  pass,  re-pass,  ride,  and  labour  in  and  along  the  same 
highway,  at  their  free  will  and  pleasure.  And  the  jurors  aforesaid^ 
upon  their  oaths  aforesaid,  do  further  present,  that  in  and  by  the 
last-mentioned  Act  of  Parliament  it  was,  among  other  things, 
ordained  and  enacted,  that  in  all  cases  in  which  any  bridge  should 
be  erected  for  the  purpose  of  carrying  any  public  carriage-road  over 
the  railroad  by  that  Act  authorized  to  be  made,<  the  road  over  such 
bridge  should  be  formed,  and  should  at  all  times  be  continued  of 
such  width  as  to  leave  a  clear  and  open  space  between  the  fences  of 
such  road  of  not  less  than  SO  feet,  and  the  ascent  of  every  such 
bridge,  for  the  purposes  of  such  public  carriage-road,  should  not 
exceed  one  foot  in  20  feet.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Great  North  ol 
England  Railway  Company,  on  the  said  3rd  day  of  July,  in  the 
said  year  1838,  at  the  township  of  Hurworth  aforesaid,  in  the  county 
aforesaid,  did  erect,  and  cause  to  be  erected,  a  certain  bridge,  for  the 
purpose  t)f  carrying  the  said  last-mentioned  highway,  being  a  public 
carnage-road,  over  the  railway  by  the  said  last-mentioned  Act  of  Par- 
liament authorized  to  be  made.  And  the  jurors  aforesaid,  upon 
tbtir  oaths  aforesaid,  do  further  present,  that  the  said  company,  well 
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Tmm  Qmv   knowing  the  premises,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
-.     •;  the  township  aforesaid,  in  the  county  aforesaid,  the  said  bridge  so 

Hotamow     erected  as  aforesaid,  for  the  purposes  aforesaid,   unkwfully,  mju- 
Svaukio)     riously,  and  wilfully  did  erect  and  make,  and  cause  to  be  erected 
J^^^^     and  made,  with  an  ascent  which,  for  the  purposes  of  the  said  last- 
^''"*"'^*     mentioned  highway,  exceeded  one  foot  in  20  feet,  in  contempt  of 
our  said  lady  the  Queen  and  her  laws,  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  lady  the  Queen,  her  crown  and  dignity. 

7th  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  and  at  the  time  of  the  committing  of 
the  offences  hereinafter  next  mentioned,  and  after  the  making  and 
passing  of  a  certain  Act  of  Parliament,  made  and  passed  in  the 
session  held  in  the  6th  aTid  7th  years  of  the  reign  of  his  late  Majesty 
King  Wm.  IV.,  entitled  "  An  Act  for  making  a  Railway  from  near 
the  River  Tyne  to  or  near  the  River  Tees,  to  be  called  *  The  Grea 
North  of  England  Railway,'  in  the  county  of  Durham  ;^  and  also 
after  the  making  and  passing  of  a  certain  other  Act  of  Parlia- 
ment, made  and  passed  in  the  session  held  in  the  first  year  of  the 
reign  of  her  present  Majesty  Queen  Victoria,  entitled  "  An  Act  to 
enable  the  Great  North  of  England  Railway  Company  to  extend 
the  line  of  their  Railway,  to  make  two  branches  therefrom,  and  for 
other  purposes  relating  thereto,^  to  wit,  on  the  said  Srd  day  of  July, 
in  the  saia  year  1838,  there  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  to  wit,  at  the  township  of  Hurworth  aforesaid,  in  the 
said  county  of  Durham,  a  certain  other  common  and  public  Queen^s 
highway,  leading  from  the  village  of  Hurworth,  in  the  county  of 
Durham,  unto  Croft-bridge,  also  in  the  said  county,  used  by  and 
for  all  the  liege  subjects  of  our  said  lady  the  Queen,  on  foot,  and 
with  their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass, 
re-nass,  ride,  and  labour  in  and  along  the  same  highway,  at  their  free 
will  and  pleasure.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  in  and  by  the  last-mentioned  Act  cf 
Parliament,  it  was,  among  other  things,  ordained  and  enacted,  that 
wherever  the  level  of  any  turnpike-road  or  public  carriage-road  should 
be  altered  by  means  of  the  said  railway,  tne  inclination  of  such  road, 
if  turnpike,  should  not  exceed  one  foot  in  80  feet ;  and  if  highway, 
should  not  exceed  one  foot  in  20  feet  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  township  aforesaid,  in  the 
county  aforesaid,  the  level  of  a  certain  part  of  the  said  last-mentioned 
highway,  situate  and  being  in  the  tovmship  aforesaid,  in  the 
county  aforesaid,  and  lying  between  a  certain  bridge,  there  erected  by 
the  said  Great  North  of  England  Railway  Company,  for  the 
purpose  of  carrying  the  aforesaid  last-mentioned  hignway  over  the 
said  railway,  by  the  last-mentioned  Act  of  Parliament  authorized 
to  be  made^  and  Croft-bridge  aforesaid,  and  containing  in  length 
SOO  yards,  and  in  breadth  10  yards,  was  altered  by  means  of  the 
said  railway.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  company,  well  knowing  the 
last-mentioned  premises,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  township  aforesaid,  in  the  county  aforesaid,  the  said  part  of 
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the  aaid  last-meBtknied  highway,  the  level  whereof  was  so  altered  by    Xn  Qnatr 
meanB  ci  the  said  railway  as  aforesaid,  unlawfully,  injuriously^  and  *• 

wilfully  did  alter,  make,  and  leave,  and  did  cause  to  be  altered,    ^*  Gmav 
aade,  and  left,  with  an  inclination  which  exceeded  one  foot  in  SO     £^tium 
6et,  in  oontempt  of  our  said  lady  the  Queen,  and  her  laws,  against      Raawat 
the  form    of  the  statute  in  such  case  made  and  provided,  and     CbwAinr* 
a^aisat  the  peace  of  our  said   lady  the  Queen,  her  crown  and 
d^inity. 

8th  Count. — Andthepurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before,  and  at  the  time  of  the  committing  of 
the  offences  hereafter  next  mentioned,  there  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  to  wit,  at  the  township  of  Hurworth 
afixeaaid,  in  the  said  county  of  Durham,  a  certain  other  common 
and  public  Queen^s  highway,  leading  from  the  village  of  Hurworth, 
in  the  county  of  Durham,  unto  Croft-bridge,  also  in  the  said 
county,  uaed  by  and  for  all  the  liege  subjects  of  our  said  lady  the 
Queen,  on  foot,  and  with  their  horses,  coaches,  carts,  and  carriages, 
to  £KH  return,  pass,  repass,  ride,  and  labour  in  and  along  the  same 
hi^way,  at  their  firee  will  and  pleasure.  And  the  jurors  aforesaid, 
imoD  th^r  oath  aforesaid,  do  further  present,  that  the  said  Great 
Ptordi  of  Enffland  Railway  Company,  en  the  said  8rd  day  of  July, 
in  the  year  aforesaid,  at  the  township  aforesaid,  in  the  county  afore- 
aaid,  unlawfully,  injuriously,  and  wilfully  did  erect,  and  cause 
to  be  erected,  a  certain  bridge,  for  the  purpose  of  carrying  the  said 
last^maationed  highway,  being  a  public  carriage  road,  over  a  certain 
nilwEy,  by  a  certain  Act  of  Parliament  in  that  behalf  authorized 
to  be  made  by  the  said  company,  with  an  ascent,  which,  for  the 
purpose  of  the  said  laat-mentioned  highway,  exceeded  one  foot 
ID  SD  feet,  in  oontempt  ci  our  said  lady  the  Queen,  and  her  laws, 
jf^ainat  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

9th  Counts — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  pesent,  that  before,  and  at  the  time  of  the  commit- 
tbg  of  the  offence  hereafter  next  mentioned,  there  was,  and  from 
thmce  hitherto  hath  been,  and  still  is,  to  wit,  at  the  township  of 
Horworth  aforesaid,  in  the  said  county  of  Durham,  a  certain  other 
common  and  public  Queen^s  highway,  leading  from  the  village  of 
Hurworth,  in  the  county  of  Durham,  unto  Croft-bridge,  also  in 
the  said  county,  used  by  and  for  all  the  liege  subjects  of  our  said 
lady  the  Queen,  on  foot,  and  with  their  horses,  coaches,  and  car- 
riages, to  go,  return,  pass,  repass,  ride,  and  labour  in  and  along  the 
same  hiriiway,  at  their  free  will  and  pleasure.  And  the  jurors 
afimaid^  upon  their  oath  aforesaid,  do  further  present,  that  the 
aaid  Great  North  of  England  Railway  Company,  on  the  said  3rd 
day  of  July,  in  the  year  aforesaid,  at  the  township  aforesaid,  in  the 
county  aformdd,  unlawfully,  injuriously,  and  wilfully  did  alter, 
and  cauae  to  be  altered,  by  means  of  a  certain  railway,  by  a  certain 
Afit  of  Parliament  in  that  behalf  authorized  to  be  made  by  the 
said  company,  the  level  of  a  certain  part  of  the  said  last-mentioned 
fairway,  situate  and  being  io  the  townahip  aforesaid,  in  the  county 
afiiRflttid,  and  lying  between  a  certain  bridge  there  erected  by  the 
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said  company,  for  the  purpose  of  carr}dn^  the  said  last-mentioned 
highway  over  the  said  last-mentioned  railway,  and  Croft-bridge 
aforesaid,  and  containing  in  length  200  yards,  and  in  breadth  10 
yards ;  and  the  said  part  of  the  said  last-mentioned  highway,  the 
level  whereof  was  so  altered  as  aforesaid,  unlawfully,  injuriously, 
and  wilfully  did  alter,  make,  and  leave,  and  did  cause  to  be  altered, 
made,  and  left,  with  an  inclination  which  exceeded  one  foot  in  20 
feet,  in  contempt  of  our  said  lady  the  Queen,  and  her  laws,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
thepeace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

The  second,  third,  ana  fourth  counts  were  substantially  the  same 
as  the  first,  except  that  the  third  and  fourth  alleged  an  obstructioQ 
by  the  erection  of  a  bridge  on  the  highway  ;  and  the  sixth  was  the 
same  as  the  fifth. 

This  indictment  was  tried  before  Mr.  Justice  Wightman,  at  the 
Durham  Spring  Assizes,  1845,  when  a  verdict  was  found  for  the 
prosecutor. 

Wortley,  in  the  following  Term,  obtained  a  rule  to  shew  cause 
why  that  verdict  should  not  be  set  aside,  and  a  verdict  entered  for 
the  defendants,  or  why  the  judgment  should  not  be  arrested.  That 
rule  was  obtained  upon  the  following  grounds : — 1st.  That  a  corpo- 
ration is  not  indictable  for  misfeazance,  though  it  is  for  nonfeazance* 
Snd.  That  the  first  four  counts  could  not  be  supported,  because  the 
company,  under  their  Acts  of  Parliament,  had  an  absolute  and  inde* 
penaent  power  of  entering  upon  and  cutting  up  the  road  for  the 
purpose  of  making  a  bridge  :  and  the  provision  requiring  the  bridge 
to  be  built  with  a  certain  ascent  was  not  a  condition  precedent  U> 
that  right,  but  might  be  enforced  by  mandamus.  Srd.  That 
there  was  a  variance,  as  to  certain  counts ;  and,  4th,  as  to  others, 
that  they  were  bad  in  arrest  of  judjgment,  for  not  alleging  that  the 
bridge  which  caused  the  obstruction  was  erected  in  and  upon  the 
highway. 

Otter^  Granger^  and  Bovill  (on  Tuesday,  May  86,  and  Mon- 
day, June  8)  shewed  cause, — 1.  A  corporation  is  as  much  indictable 
for  misfeazance  as  for  nonfeazance;  no  valid  distinction  can  be 
drawn  between  the  two  cases;  and  R.  v.  The  Birmingham  and 
Gloucester  Railway  Company  (3  Q.  B.  228),  in  effect  decides  the 
one  point  as  well  as  the  other.  In  that  case  this  Court  held,  upon 
demurrer,  that  a  corporation  aggregate  mi^ht  be  indicted  by  their 
corporate  name,  for  disobedience  to  an  order  of  justices  requiring^ 
such  corporation  to  execute  works  pursuant  to  a  statute.  It  cannot 
be  disputed  that,  for  a  private  injury,  trover  will  lie  at  the  suit  of  an 
individual  against  a  corporation  ;  and  if  an  action  can  be  maintained 
for  a  private  injury,  an  indictment  will  liefor  a  public  wrong.  (J?,  v. 
Trajbrdy  1  B.  &  Ad.  874,  886.)  [Patteson,  J.— That  decision 
was  reversed  in  errorj  But  not  as  to  the  point  for  which  it  is  now 
cited.  InMaundv.  The  Monmouthshire  Canal  Company  {4itJL.hGr. 
45S ;  5  Scott,  N.  R.  457),  it  was  also  held  that  trespass  as  well  as 
trover  would  lie  against  a  corporation  aggregate.  If  the  act  be  done 
in  the  discharge  of  their  corporate  duties,  by  servants  acting 
within  the  scope  of  their  employment,  then  the  corporation  is  liable, 
though  the  employment  be  not  under  the  corporate  seal  (JTor^ 
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borough  v.  7%6  Batik  of  .England^  16  East,  6);  for  a  corporation  Thb  Qmnr 
is  just  as  capable  of  doin^  an  act  as  an  individual ;  they  do  the  act  rp  ^  . 
by  their  servants ;  as  in  this  very  case,  the  corporation  is  expressly  Nokth  or 
formed  for  the  purpose  of  making  a  railway  ;  and  actions  are  con-  Ekqlakd 
stantly  maintained  against  corporations  for  acts  done  by  their  ser-  ^'^'^^^ 
vants,  as  for  wrcHigful  distresses ;  Smith  v.  The  Birmingham  Gas 
Company  (1  Ad.  &  £1L  5^),  where  it  was  decided  that  a  corpo- 
ration is  liable  in  tort  for  the  tortious  act  of  its  agent,  though  not 
appointed  by  seal,  if  such  act  be  an  ordinarv  service;  for  injury 
oocasioiied  by  the  negligence  of  their  servants  {Mathews  v.  The  West 
London  JFaterworks  Company ,  8  Campb.  403;  R.  v.  Medley^ 
6  Car.  &  P.  9QSt) ;  or  for  breaches  of  duty  cast  upon  them  by 
statute.  {Pamabyy.  The  Lancaster  Canal  Company,  11  Ad.  &  Ell. 
9X8.)  So  in  Tilson  v.  The  Warwick  Gas  Company  (4  B.  &  C.  962), 
debt,  upon  a  statute,  for  costs  incurred  in  obtaining  an  Act  of 
Parliament,  was  held  maintainable  against  a  corporation ;  and  in 
Henley  v.  Lyme  Regis  (5  Bing.  9I9  and  S.  C.  in  error,  8  B.  &  Ad.  77), 
it  was  held  that  an  obligation  to  repair  sea- banks,  cast  upon  a  corpo- 
ration by  charter,  being  one  which  concerned  the  public,  an  indict- 
ment would  lie,  in  case  of  non-repair,  against  the  corporation  for  its 
fleneral  default ;  and  an  action  on  the  case  for  a  direct  and  particular 
damage  sustained  in  consequence  by  an  individual ;  in  which  last 
case,  it  was  said,  arguendo  (5  Bing.  108),  that  though  a  corporation 
mig^t  be  liable  for  misfeazance,  they  were  not  for  nonfeazance,'~the 
coDTerae  of  the  argument  used  in  the  present  case.  Again,  in  Hall  v. 
The  MayoTy  ^c.  cf  Swansea  (5  Q.  B.  526),  it  was  held  that  the  pro- 
prietor of  tolls  wrongfully  taken  and  withheld  by  a  corporation 
aggregate  may  sue  the  corporation  in  assumpsit  for  money  had  and 
received.  Formerly,  the  rule  that  corporations  aggregate  could  speak 
and  act  only  by  their  common  seals  was  very  strictly  adhered  to ; 
the  exceptions  were  very  few ;  but  a  change  in  the  state  of  society, 
and  the  creation  of  a  lar^  number  of  trading  corporations,  have 
introduced  new  considerations  and  numerous  additional  exceptions  to 
that  ancient  rule.  This  change  is  much  discussed  in  Beverley  v.  The 
Lincoln  Gas  Company  (6  Ad.  &  Ell.  8S9,  8S7,  ei  seq.)  ;  Church  v. 
The  Imperial  Gas  Company  (6  Ad.  &  E.  846,  861),  and  The 
Mayor  of  Ludlow  v.  Charlton  (6Mee.  &  W.815, 820);  and  the  prin- 
ciples there  laid  down  are  applicable  here.  In  Murray  V.  The  East 
India  Company  {5  B.  &  Aid.  804,  SIO),  the  Court  were  clearly  of 
opinion,  *'  that  wherever  an  Act  of  Parliament  authorizes  a  corpo- 
ration to  draw  and. accept  bills,  it  must.be  taken  to  give  the  holder 
of  those  bills  the  same  remedy  against  the  body  corporate  as  the  law 
gives  in  other  cases  against  any  parties  to  a  bill.^  This  being  a  cor- 
poration, created  by  Act  of  Parliament,  for  the  purpose  of  making 
a  railway,  they  must,  like  individuals,  confine  them^lves  within  the 
limit  of  the  powers  given  by  the  Act ;  and  if  their  agents  exceed 
that  limit,  the  ordinary  rule  of  respondeat,  superior  will  attach  to 
the  corporation  as  much  as  it  woula  to  individuals ;  and  inasmuch 
as  an  indictment  is  no  more  than  an  action  by  the  Queen  for  a  public 
injury,  there  is  no  ground  for  contending  that  such  a  corporation  is 
not  haUe  to  an  indictment.  No  difficulty  can  arise  as  to  the  judg- 
ment ;  for  the  judgment  may  be  fine  or  imprisonment^  or  both ;  and 
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Tmb  Qomr    the  fine  may  be  levied  bj  distress.     In  JR.  ▼•  7%6  Setem  and  Wye 
^^  ^  Railway  (2  B.  &  Aid.  6w),  a  mandamue  issued  to  compel  a  railwaj 

^Lnc^v*  company  to  reinstate  and  lay  down  again  their  railway  which  had 
EsBLAim  been  taKen  up ;  but  there  an  indictment  would  not  have  been  an 
JRAnwAy  efficient  remray;  and  what  is  said  in  the  StUian^s  Hospital  case 
^  (10  Rep.  32,  b.),  relates  to  cases  where  the  atdmus  is  the  gist  of  the 

offence,  as  treason,  (a)  The  dictum  of  Holt,  C.  J.,  in  Anon.  (IS  Mod. 
569))  is  disposed  of  by  the  judgment  of  the  Court  in  R.  v.  The  Bit'^ 
mingkam  and  Glottceater  Railway  Company^  where  the  following 
passage  occurs  :*-^^  But  it  was  said  that  an  indictment  will  not 
lie  against  a  corporation.  Only  one  direct  authority  was  cited  for 
this  position,  and  it  is  a  dictum  of  Lord  Holt,  in  an  Anonymous  case^ 
reported  in  12  Mod.  The  report  itsdf  is  as  follows:  <  Note,  per 
H<dt,  Chief  Justice.-— A  corporation  is  not  indictaUe,  but  the  par- 
ticular members  of  it  are/  What  the  nature  of  the  offence  was,  to 
which  the  observation  was  intended  to  apply,  does  not  appear ;  and^ 
as  a  general  proposition,  it  is  opposed  to  a  number  of  cases,  which 
shew  that  a  corporation  may  be  indicted  for  breach  of  a  duty  imposed 
on  it  by  law,  though  not  for  a  felony  or  for  crimes  involvins  personal 
violence,  as  for  nots  or  assaults.  (Hawk.  P.  C.  B.  1,  c.  TO,  s.  18.y* 
All  difficulty  as  to  process  was  met  and  overcome  in  ChaBoery, 
in  the  case  of  Salmon  v.  I%e  Hamborough  Company  (1  Ch.  C.  9M). 
Secondly,  it  is  areued  that  the  common  counts  cannot  be  main- 
tained, because  .the  Act  of  Parliament  justified  the  obstruction* 
Now,  the  Act  of  Parliament  (6  &  7  Wm.  4,  c.  105),  by  section  11^ 

fives  a  general  authority  to  cut  the  road  and  to  erect  the  bridge  ; 
ut  by  section  73  it  is  enacted  that,  *^  where  any  brid^  shall  be 
erected,  for  carrying  any  public  carriage>ioad  over  the  said  raUwaTy 
the  road  over  such  bridge  shall  be  formed,  and  shall  at  all  times  ne 
continued  of  such  width  as  to  leave  a  clear  and  open  space  between 
the  fences  of  such  road  of  not  less  than  fifteen  feet,  ana  the  ascent  of 
every  such  bridge,  for  the  purpose  of  such  public  carriage-road  (if  a 
tumpike-road),  shall  not  be  more  than  one  foot  in  thirty  feet;  and 
with  respect  to  any  public  carria^road  (not  being  a  turnpike-road), 
shall  not  be  more  than  one  foot  m  twenty.^  That  clause^  therefore, 
limits  the  ^neral  power  previously  siven ;  and  according  to  the 
principles  laid  down  in  R.  v.  Scott  (S  Q.  J3. 548),  the  statute  gives  no 
protection  unless  its  provisions  are  complied  with.  A  mandamue 
mi^t,  perhaps,  be  obtained  to  compel  the  erection  of  a  proper 
bridge,  out  that  affords  no  answer  to  this  indictment  which  it  would 
not  have  afforded  to  that  in  R.  v.  Scott.  Lastly,  the  eighth  count 
is  good ;  for,  first,  it  fdUows  the  words  of  the  seventy-third  section 
of  the  Act ;  and,  secondly,  it  does  sufficiently  allege  that  the  bridge 
was  made  over  the  railway,  and  along  and  upon  the  hi^way. 
JTnowIee,  BUsSf  and  Addieon^  oontriu — Although  an  action  may 

(a)  The  following  is  the  passage  referred  to :— ''  ▲  corporation  aggregate  of  many  is 
intntible,  immortal^  and  rests  only  in  intendment  and  consideration  cf  the  law;  and, 
therefore,  in  39  H.  6,  13  14  B.,  a  dean  and  chapter  canH  haw  predecessor  nor  s«e- 
cessor.  (31  £.  4, 27  (a),  and  80  £.  3,  16  (b).)  They  tanU  commii  tftatom,  nor  U  tmihmedt 
mor  eaeomaamkate,  for  ike$  "hoot  no  kmm  ;  neither  can  they  appear  in  person  bnt  by 
attoney  (33  H.  8,  Br.  Ab.  Fealfty,  pi.  15.)  A  corporation  aggregate  of  many  can*t  do 
fealty;  for  an  invisible  body  can  neither  be  in  person,  nor  swear  (Flo.  Com.  313,  aa4 
the  Lord  Barklesf't  case,  345) ;  it  la  not  sal^ect  to  imbedlitiea  or  death  of  tbs  natural 
body,  and  dlrtn  Dthsr  easss.*' 
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lie  i^nst  a  corparation  for  the  acts  of  its  savants,  if  done  under   Tn 

die  authority  of  the  corporate  wal,  or  if  expressly  directed  to  be    r^^^ 

done^  and  although  an  indictment  for  nonfeasance  may  lie  against  a  v^m'or 
eorponition,  yet  far  misfeasance  it  will  not ;  and  the  authority  of  Emism 
M.  ▼.  Tk€  Birmk^ham  and  Ghuce^Ur  BaUway  Company  ** 
(S  Q.  B.  9SSy  SSS)  was  exiNresdy  limited  to  cases  of  nonfeasance^  to 
the  omission  to  perferm  some  dut^  imposed  by  law.  For  an  indict- 
meat  wainst  a  corporation,  charging  the  positiTC  commission  of  a 
wmgful  act  with  violence^  as  hm,  there  is  no  precedent ;  and  the 
distuicticMi  between  the  two  dasaes  of  cases  is  founded  in  reason.  If 
a  oofporation  is  bound  to  do  a  particular  act,  as  to  repair  a  road  by 
prescription,  the  neglect  to  do  it  could  not  be  made  thesubject  of  an 
mdictment  against  any  individual  member;  but  with  regard  to  the 
oommisBion  of  a  wrongful  act,  the  law  can  always  be  put  in  force 
against  him  who  does  the  act ;  and  if  the  corporation  employ  a  b^ 

K,  still  the  liability  may  be  traced  back  to  the  individual  who  gave 
order.  A  corporation  has  no  TisiUe  existence,  and  cannot  be 
guflty  of  £dony  or  treason,  as  is  admitted  even  by  the  other  side ;  and 
it  k  laid  down  in  Hawk.  P.  C.  (lib.  i.  c.  66,  s.  18),  that  a  corpo- 
latkm  cannot  be  indicted  for  crimes  involving  personal  violence,  as 
fer  riots  or  assaults.  Thediekim  of  Lord  Holt  {Anon.  12  Mod. 
559)»  quoted  by  Patteson,  J.  in  B.  ▼.  The  Birmingham  and  Ghu* 
cuter  BaUway  Companyt  though  meagre,  is  also  an  express  autho- 
rity in  support  of  the  same  view.  A  ccHrporation  mi^ht  have  no 
property,  and  then  no  fine  could  operate ;  and  certaiiuy  no  former 
conviction  or  acc^uittal  of  the  corporation  could  be  pleaded  to  an 
indictment  against  an  individual  member  tor  the  same  offence. 
A  caqxNration  cannot  use  force ;  it  cannot  beat  or  be  beaten^ 
or  do  any  carpraral  wnmg.  (See  4  Man.  &  G.  458,  Note  of  Caaes 
from  the  Year-Books;  and  Yiner's  Ab.  Corporations,  Z.  2.) 
But  force  is  a  necessary  part  of  this  indictment.  Again,  <<  In 
all  actions  quare  ei  ei  iurmisj  as  rescues,  trespass,  vi  et  armia,  8e«s, 
if  judgment  be  given  i^ainst  the  defendant,  he  shall  be  &ied 
and  imprisoned,  )^r  to  every  fine  imprieonment  »  inddenifmaSi 
always  when  the  judgment  is  quod  defendene  c«qptatorf  it  is 
ss  much  as  to  say,  quod  camaiur  quoueque  Jinem  feceril:  \^Sb 
in  an  assise,  if  the  disseisin  be  found  ttriih  foroet  toe  deimdaoEft 
flhaU  be  fined  and  imprisoned ;  otherwise  it  is  if  the  disseiiao  bs 
found  without  force ;  for  there  he  shall  onlv  be  ameroad,  iinr  thp 
writ  of  assize  doth  not  mention  ti  et  armiaf  but  iiytuti  et  einejudir 
€io  diueisMty  BeeAer^e  case  (8  Kep.  69)  ;  whence  it  9{j|wn  ihat 
judgment  modcapiatur  in  trespass  would  not  applvi^a  a  4?Qfpe- 
rttion;  and  that  in  actions  for  nonfeazanoe,  the  jiM%meiit;  wiuM 
be  in  nusericordid,  that  is,  by  amercement.  In^  Bac^-Abr.:  Caqp. 
K2,iti8said,  <<  A  corporation  aggregate  cannot  disMininitiieir  own 
penons,  but  by  their  bailiff,  and  therefore  no  rsfJ^fin  lidi'  a^miat 
them  ;"*  and  in  the  same  volume  (Disseisin,  B^,  i^Af  a  oaB}MKalaflBi 
aggregate  disseise  to  the  use  of  another,  theyr^wcxliasfilors  in;  tfaav 
aatutal  capacit^^,  and  the  persons  who  conui^ittedlbarwitsig  judl-'hk 
Augdd  therewith,  and  not  the  corporatii^  whick^^tei^soCa  ooft* 
Jtant  succesBion  of  various  persons,  a»d,MJ(  a|C{rartatioii,  tsaade  no 
act  without  writing.^  It  is  argued  that  if  jtt  aoCMk^iriUMe».lfceaq}ni^ 


78 


CRIMINAL  LAW  GASES. 


l^E  OaSAT 

NoftTH  OF 
EVGLAVD 

Railway 

COICPAKT. 


Tbx  Qukxv  being  private,  an  indictment  will  lie,  the  wrong  being  public ; 
but  that  is  not  by  any  means  an  universal  rule.  Trespass  will 
lie,  but  not  an  mdictment,  for  an  injury  done  by  a  lunatic; 
or  for  a  personal  injury  done  out  of  the  kingdom ;  or  if  a  party 
assent  to  a  trespass  for  his  own  benefit.  (Viner'^s  Ab.  Corp.  Z^ 
The  cases  of  treason  and  felony  are  sought  to  be  distinguishet^t, 
on  the  ground  that  they  involve  the  animusj  or  intention,  of 
the  party  charged ;  but  the  intention  is  involved  in  every  crimi- 
nal case.  Secondly,  the  common  counts  are  not  supported. 
They  charge  the  obstruction  of  a  highway,  in  the  course  of  erecting 
a  bndge ;  but  that  obstruction  is  clearly  justified  by  the  11th  sect, 
of  the  company ''s  Act ;  and  it  is  no  answer  to  say  that  a  subsequent 
section  requires  certain  gradients  to  be  observed,  in  the  construc- 
tion of  the  bridge;  because  the  obstruction  of  the  road  is  pre- 
cedent to  making  the  ascent  of  the  bridge ;  it  takes  place  before 
even  the  foundations  of  the  bridge  are  laid.  R.  v.  Scott  was 
a  very  different  case ;  because  there,  by  the  terms  of  the  Act 
of  Parliament,  a  new  road  of  a  certain  kind  was  to  be  made 
before  the  obstruction  of  the  old  road  was  permitted.  The  questioa 
here  is,  whether  the  company  had  not  a  ri^nt,  in  the  first  instance,  to 
obstruct  this  road  for  the  purpose  of  buildine  a  bridge  thereon  ; 
because,  although  in  some  cases  parties  may,  after  the  commission  of 
an  act,  become  trespassers  ab  initio,  no  act  can  be  made  criminal  by 
relation.  Lastly,  tne  eighth  count  does  not  point  out  the  offence 
with  sufficient  precision.  It  charges  the  defendants  with  causing  a 
bridge  to  be  erected  for  the  purpose  of  carrying  the  road  over  the 
railway,  which  was  not  of  a  proper  ascent,  according  to  the  Act  of 
Parliament ;  but  it  does  not  allege  that  the  bridge  was  erected  over 
the  railway,  and  in  and  upon  the  highway ;  so  that  if  the  com- 
pany, as  they  lawfully  might,  had  caused  an  iron  bridge  to  be  con- 
structed at  some  iron-works  for  the  purpose  of  carrying  the  road 
over  the  railway,  the  terms  of  that  count  would  be  satisfied. 

Lord  Denmak,  C.  J. — R.  v.  Scott  is  evidently  not  in  point ; 
because  there  the  construction  of  the  new  road,  in  a  certain  manner, 
was  expressly  made  a  condition  precedent  to  the  right  of  obstruct- 
ing the  old  road ;  and  no  general  principle  can  be  drawn  from  it, 
that  in  cases  like  the  present  the  Act  of  Parliament  only  authorizes 
the  obstruction  by  building  the  bridge  in  the  particular  mode 
pointed  out.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
— There  was  an  argument  the  other  day,  upon  a  rule  for  a  new 
trial  in  this  case,  in  which  the  whole  pomt  which  arose  on  the  dis- 
cussion was,  whether  an  indictment  wul  lie,  at  common  law,  against 
a  corporation  for  a  misfeazance,  it  being  admitted,  and  in  conformity 
with  undisputed  decisions,  that  an  indictment  maybe  maintained  for 
nonfeazance.  All  the  preliminary  difficulties,  as  to  service  and 
execution  of  process,  the  mode  of  appearing  and  pleading,  and  en- 
forcing judgment,  are^  by  this  admission,  removed;  but  the  argu. 
ment  was  that  for  a  wrongful  act  the  corporation  is  not  amenable  to 
an  indictment,  though  for  a  wrongful  omission  it  is ;  assuming,  there^ 
fore;,  in  the  first  plaoe»  that  there  is  a  plain  and  obvious  distinction 
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between  the  two  species  of  offence.  No  assumption  can  be  more  Tax  Qonx 
unfounded.  Many  occurrences  may  be  easily  conceived,  full  of  «  ?; 
annoyance  and  danger  to  the  public,  and  involving  blame  in  some  i!^»to*c«* 
individual  or  some  corporation,  of  which  the  most  acute  person  could  Ekolakd 
not  clearly  define  the  cause,  or  ascribe  them  more  properly  to  mere  Rahwat 
n^iigence  in  providing  safeguards,  or  to  an  act  rendered  improper  ^o**'^*^- 
by  nothing  but  the  want  of  safeguards.  If  A.  is  authorized  to 
make  a  bridge  with  parapets,  but  makes  it  without  them,  does  the 
offence  consist  in  the  construction  of  the  unsecured  bridge,  or  in  the 
neglect  to  secure  it  ?  But  if  the  distinction  were  always  discerni- 
ble, why  should  the  corporation  be  liable  for  one  and  not  the  other  ? 
The  startling  incongruity  of  allowing  the  exemption  is  a  strong 
aigument  against  it.  The  case  is  often  entangled  in  technical  em- 
barrassments ;  but  there  are  none  here.  It  is  as  easy  to  charge  one 
peraon,  or  a  body  corporate,  with  erecting  a  bar  across  a  public 
load^  as  with  the  non-repair  of  it,  or  breaking  it  up ;  and  they  may 
as  well  be  compelled  to  pay  a  fine  for  the  act  as  for  the  omission. 
Some  dida  occur  in  old  cases,  that  a  corporation  cannot  be  guilty 
of  treason  or  felony ;  it  might  be  added,  nor  of  perjuir  or  offences 
against  the  person.  In  the  Court  of  Common  Pleas  lately,  it  was 
add  that  a  corporation  might  be  sued  in  trespass,  (a)  but  nobody 
has  sought  to  nx  them  with  acts  of  immorality  :  these  derive  their 
dunacter  from  the  corrupted  mind  of  the  person  who  commits 
tbem,  and  are  in  violation  of  the  social  duties ;  but  though  a  cor- 
poration which,  as  such,  has  no  such  duty,  cannot  be  so  guilty,  they 
may  be  guilty,  as  a  body  corporate,  of  commanding  acts  to  be  done 
to  the  nuisance  of  the  community  at  large.  The  late  case  of  the 
Ghucester  and  Birmingham  Railway  was  confined  to  the  state  of 
things  then  before  the  Court,  which  amounted  to  nonfeazance  only ; 
but  was  by  no  means  intended  to  deny  the  liability  of  a  corporation 
fiir  a  misieazance.  We  are  told  that  this  remedy  is  not  required, 
because  the  persons  who  concur  in  voting  the  order,  or  in  executing 
the  work,  may  be  made  answerable  for  it  by  criminal  j)roceeding. 
Of  this  there  is  no  doubt ;  but  the  public  knows  nothing  of  the 
fixmer,  and  the  latter,  if  they  can  be  identified,  are  persons  of  the 
lowest  rank,  and  wholly  incompetent  to  make  the  least  reparation. 
There  can  be  no  effectual  means  of  deterring  parties  from  an  oppres- 
sire  exercise  of  power  for  the  purposes  of  gain,  except  the  remedy 
by  indictment  against  those  who  really  commit  it ;  that  is,  the  cor- 
poration, acting  oy  its  majority ;  and  there  is  no  principle  which  . 
places  them  beyond  the  reach  of  the  law  for  such  purposes.  The 
verdict  for  the  tirown,  therefore,  on  the  first  four  counts,  will  remain 
undisturbed. 

Rule  discharged. 

{•)  Mamd  r.  The  Monmouthshire  Canal  Company,  4  M.  &  O.  452 ;  5  Scott,  N.  R.  457. 
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CENTRAL  CRIMINAL  COURT. 

OcTOBBB  Session,  1846. 

October  29. 

Ths  Qoeen  v.  Beidget  Sullivan  and  Vincent  P£ARCE.(a) 

Evidmoe —  UUaniig^AoDeuarji. 

Upon  an  indieiment  charging  one  pruontr  with  havmg  viUnd  a  Jbrged  ordttp  amd 
charging  another  with  having  incited  the  Jbrmer  to  the  commission  of  suchfdomf,  m- 
dence  of  other  orders  of  the  same  character  and  m  the  same  handwriting  namng  been 
previously  nttered  hu  seme  person  unkMum,  is  noi  adtnestbis  agmnst  eUkst  qf  At 
prisoners,  although  tie  handwriting  was  proved  to  he  that  qf  the  acceesarg* 

TuE  Qunx  npHE  prisoner  Sullivan  was  indicted  for  uttering  a  forged  order 
SvLu^w  and  -"-  "P^°  Messrs.  Coutts  and  Co.,  and  Pearce  was  charged,  aa 
PiAAci.  an  accessary  befcne  the  fact,  with  baring  incited  her  to  the  commis- 
sion  of  the  felony.  Several  other  orders  of  the  same  chafacter  had 
been  previously  presented  at  the  banking-house  of  Messrs.  Coutts, 
and  paid  They  were  in  the  same  handwriting  (proved  to  be  that 
of  Fearoe)  as  the  one  mentioned  in  the  indictment,  but  there  was  no 
evidence  to  shew  by  whom  they  were  uttered.  It  was  sought,  on 
the  part  of  the  prosecution,  to  give  those  orders  in  evidence  on  the 
trial  of  the  present  indictment. 

BallanHney  for  the  prisoners,  objected,  that  they  were  clearly  not 
admissible  acainst  Sullivan,  for  she  was  in  no  way  connected  with 
them.  Neither  were  they  evidence  against  the  male  prisoner.  He 
was  not  charged  with  uttering,  but  merely  as  an  accessary,  and 
there  was  no  instance  in  which  proof  of  other  forgeries  had,  under 
such  circumstances,  been  admitted. 

Pollock,  C.B.,  after  consulting  Erie,  J.,  refused  to-  receive  the 
evidence* 


COURT  OF  QUEEN'S  BENCH. 

Wednesday y  November  11,  1846. 
Ryalls  v.  The  Queen.  (6) 


"Wrii  oferror^Coeti, 

Upon  an  application  to  amend  the  return  to  a  writ  ^error,  upon  ajudameni^Ae  CtuH 
of  Over  and  Terminer,  the  Court  of  QuenCs  Bench  declined  to  decide  whether  tkag 
could  mahe  the  amendment,  but  enlarged  the  time  for  hearing  the  argument  upon  tie 
writ  qferTor,  to  aive  an  opportunity  ofappfying  to  the  Court  h3ow. 

The  Court  refused  to  allow  the  plaintiff' in  error  costs. 

Rtauj      npHE  plaintiff  in  error  was  convicted  of  perjury  at  the  winter 

,^  ^  JL      assizes  for  the  county  of  York,  in  the  year  1845.   The  indict- 

iw  Uuinr.   jjjgjj^  contained  four  counts.     In  April  last  a  writ  of  error  was  sued 

out,  and  a  return  made  in  May.    The  plaintiff  in  error  then  assigned 

for  errors,  that  the  jury  said  they  "did"  find  the  prisoner  guilty, 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barriitcr-at-lav. 
(6)  Reported  by  E.  Wtsk,  Eaq.,  Banister*al-law. 
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iDstead  of  "  do  "^  find,  &c. ;  and  that  they  found  him  guilty  of  "  the       Rtalu 
pcojury  and  miademeanor  aforesaid,''  instead  of  "  the  premises  afore-  »» 

said."     The  Crown  joined  in  error  on  May  29,  and  the  cause  was  "^"^  Qww* 

Sut  at  the  head  of  the  crown  paper  for  Michaelmas  Term,  so  that  in 
ue  course,  and  but  for  the  number  of  the  motions  for  new  trials,  it 
would  have  come  on  for  hearing;  on  Saturday,  Nov.  9.  On  Tues- 
day a  rule  had  been  obtained  in  the  Bail  Court,  calling  upon 
the  plaintiff  to  shew  cause  why  the  return  to  the  writ  of  error 
should  not  be  amended,  by  annexing  thereto  the  indictment ;  or  why 
a  writ  of  certiorari  should  not  issue,  to  remove  the  record  of  the  • 
indictment  into  this  court,  in  order  that  the  transcript  of  it  returned 
to  the  writ  of  error  might  be  amended  by  the  judge's  notes.  The 
rule  was  granted  by  Patteson,  J.,  with  hesitation,  on  the  under- 
standing that  it  would  be  brought  on  in  the  full  court,  prelimi- 
narily to  the  writ  of  error. 

PiukUff,  for  the  plaintiff  in  error,  opposed  the  rule ;  and  Bliss 
was  heard  in  support.  The  following  questions  were  discussed,  but 
as  no  decision  was  given,  it  will  suffice  to  state  them,  and  refer  to 
the  authorities.  First.  Ought  this  application  to  be  made  in  this 
court  or  in  the  court  below  ?  Secondly.  Has  the  court  jbelow  any 
esdatence  for  the  purpose  of  dealing  with  the  record  for  any  purpose 
bat  the  purely  ministerial  one  of  transmitting  the  record  or  the 
transcript  ?  Thirdly.  Where  is  the  original  record  ;  in  this  court, 
or  in  the  court  below  ?     Fourthly.  Is  this  application  too  late  ? 

Authorities  cited:  Reof  v.  Carlile  (2  B.  8z:  Ad.  971) ;  Sampayo 
^.DePagha  (5 Taunt  83)  ;  Jacquesv.  Cuesar  (2  Wms.  Saund.  100, 
n.) ;  Blacka$nore's  case  (8  Rep.  156) ;  Bald's  case  (1  Salk.  53) ; 
FauOmer'^s  case (1  Wms.  Saund.d4f9)9  and  Reof  v.  JtHnsan (ibid. n.) ; 
Remy.  Alcock  (1  Sid.  155);  Rew  v.  Marsh  (6  A.  &  £.  236); 
Bern  y.  Darky  (4  East,  176 ;  Lambarde,  64) ;  Rex  v.  Bingham 
(SY.&  J.lOl);  Rexy.Hewes  (8  A.  &  E.  725) ;  Rexv.Mid. 
dlemm  Justices  (8  B.  &  Ad.  100) ;  Bac.  Ab.  <'  Amendment  ;"* 
Tidd.  714 ;  Freind  v.  Baker  (Styles,  889) ;  Rew  v.  Walcoti 
(4  Mod.  896  ;  2  Salk.  632 ;  2  Ld.  Raym.  1005)  ;  Curxon's  case 
(Geo.  Jac.  629) ;  40  Ed.  3,  fol.  31  ;  Anon.  (1  Mod.  108). 

By  the  Court. — Without  determining  whether  this  application 
oa^t  to  be  made  in  this  court  or  not,  or  any  of  the  other  questions 
irfnch  have  been  raised  in  this  case,  we  shall  enlarge  the  time  for 
hearing  the  writ  of  error,  in  order  that  Mr.  Bliss  may  have  the 

opportunity  of  making  an  application  to  the  Court  below. 

PaMey  prayed  for  costs;  and  stated,  that  the  plaintiff  in  error 

sued  informA  pauperis. 
LoED  DxNMAK,  C.  J. — The  mistake  is  of  the  officer,  if  there  has 

been  one.     It  relates  to  something  done  by  the  Court  ew  offldo. 

The  time  will  be  enlarged  until  next  Term.    The  cause  to  be  put  at 

die  head  of  the  crown  paper  for  next  Term. 

Rule  accordingly. 
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CROWN  CASE  RESERVED, 

Saturday  J  November  14,  1846. 

(Before  Lord  Dknman,  C.J.,  Wilde,  C.J.,  Pollock,  G.B.,  Colsridgb, 
Maulb,  Wightman,  £blb,  and  Williams,  J  J.,  and  Pabkb,  Aldbb- 
80K,  and  Rolfb,  BB.) 

The  Queen  t?.  Richard  Farley  and  Ann  JoNE8.(a) 

Forgery — EvidsHce^  Privileged  communieaiion. 

Upon  the  trial  of  an  indictment  /or  forging  a  will  of  one  W.,  it  was  proved  that  the 
prisoner's  wife,  by  his  direction,  took  another  will,  purporting  to  be  the  will  of  W.  also 
Jorged,  to  a  soUcUor,  and  asked  him  to  advance  money  on  mortgage  of  the  property  wkidk 
passed  under  the  wiB  of  her  father  9V, ;  that,  the  wiU  being  l^  with  the  soUeUor  and 
discovered  by  him  to  be  a  forgery,  he  made  an  exact  copy  qf  it,  and  then  returned 
it  to  the  prisoner.  What  the  wife  stated  to  the  solicitor  was  afterwards  communicated 
to  the  prisoner.  The  solicitor  stated  that  he  was  not  then  acting  as  the  prisoner's 
attorney ;  that  he  made  no  charge  for  the  interoiewi  but  that  if  he  had  found  the  security 
suffidenl  he  should  have  advanced  the  money.  Notice  was  given  to  me  prisoner  to  pro* 
ducethat  wtU,  and  upon  its  non-production  the  copy  t<ihen  hy  the  sohdtor  was  tendered 
in  evidence  and  received 

Sdd,  duit  the  interview  between  the  solicitor  and  the  ptitoner's  wife  was  notpritfilegedas  a 
confidential  communication,  and  that  the  conversation  which  then  took  places  and  the 
copy  of  the  will,  were  both  admissible  in  evidence*    ■ 

Tm  Quskh  nr^HE  prisoners,  Richard  Farley  and  Anne  Jones,  were  tried 
V.  jL      before  Mr.  Serjt.  Gazelee,  at  the  last  assizes  for  the  city  of 

Fa&lit  and  Worcester,  upon  an  indictment  charing  them  with  forging  a  cer- 
Jomu.  ^.^  ^jy  ^getting  out  the  will),  witn  intent  to  defraud  William 
Welch,  and  for  uttering  the  same,  knowing  it  to  be  forged.  It 
was  proposed  to  shew  that  the  prisoner  Richard  Farley's  wife,  by 
the  prisoner's  direction,  took  a  will  purporting  to  be  the  will  of 
William  Welch  (not  the  will  in  question,  but  another  which  was 
also  forged)  to  Mr.  Cadle,  a  solicitor,  and  asked  if  he  could  advance 
her  husband  some  money  upon  mortgage  of  property  under  the  will 
of  her  father,  William  Welch ;  that  she  left  the  will  with  Mr.  Cadle, 
who  afterwards  returned  it  to  her  husband,  Richard  Farley,  and 
communicated  to  him  what  had  passed  with  his  wife ;  that  Mr. 
Cadle,  while  the  will  in  question  was  in  his  possession,  examined  it^ 
/  and  found  the  water-mark  of  the  paper  upon  which  it  was  written 
to  be  1841  (the  will  purporting  to  have  been  made  in  1880),  and 
made  an  exact  copy ;  and  the  prisoner  Farley  having  had  notice  to 
produce  the  said  will,  and  not  producing  it,  the  copy  was  tendered 
m  evidence.  It  was  objected  by  the  prisoner'^s  counsel  that  the  inter- 
view with  the  prisoner's  wife  was  confidential,  and  that  the  conversa- 
tion which  then  took  place,  and  the  copy  of  the  will,  were  not  admis- 
sible in  evidence.  The  evidence  upon  the  point  was  as  follows :-— 
Thomas  Cadle :  I  am  a  solicitor  at  Newin,  and  clerk  to  the  magis- 
trates for  twenty  years ;  I  know  the  prisoner  Richard  Farley ;  remem- 
ber his  wife  coming  to  me ;  she  produced  a  paper  ;  what  she  said  was 
afterwards  communicated  to  Richard  Farley  ;  I  was  not  then  acting 
as  his  attorney ;  did  not  charge  for  the  interview ;  if  I  had  been 
acting  as  his  solicitor  I  should  have  made  a  charge ;  she  asked  if  I 

(«)  Reported  bj  A.  Bittlbstoit,  Esq.,  BarrUter-at-Iaw. 
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could  advance  her  husband  some  money  upon  mortgage  of  property 
under  the  will  of  her  father ;  she  produced  what  she  said  was  the 
will  of  William  Welch  and  left  it.  I  had  an  examined  copy  made 
and  gave  it  back  to  Richard  Farley.  If  I  had  found  the  security 
sniBdent  I  should  have  advanced  the  money.  I  was  in  no  other 
way  actina^  as  his  solicitor.  Greenough  v.  Gaskell  (1  Mylne  & 
Keene,  98);  Turquandy.  Knight  (2  M.  &  W.  98)  ;  J?,  v.  Jvery 
(8  C.  &  P.  596),  were  cited ;  and,  upon  the  authority  of  the  last 
case,  the  learned  judge,  after  consulting  with  Mr.  Justice  Maule, 
admitted  the  evidence. 

The  prisoners  were  convicted ;  but  at  the  request  of  the  prisoners* 
ooansel  the  learned  judge  reserved  for  the  consiaeration  of  the  judges 
whether  the  above  evidence  was  rightly  admitted. 

Hewton,  for  the  prisoners. — The  evidence  was  inadmissible.  The 
prisoner  might  have  been  charged  upon  a  separate  indictment  for 
uttering  the  forged  will,  which  was  produced  to  the  solicitor ;  and 
upon  that  ground,  therefore,  the  conversation  and  copy  ought  to 
have  been  excluded.  (A  v.  Cookcy  8  Car.  &  P.  586 ;  and  J?,  v. 
Smiih^  i  Car.  &  P.  688.)  In  the  former  case,  which  was  an  in- 
dictment for  forging  a  bill  of  exchange,  Patteson,  J.  held  that 
evidence  of  what  the  prisoner  said  respecting  other  bills  of  ex- 
diange,  which  were  not  in  evidence,  was  not  admissible;  and  in  the 
latter  Vaughan,  B.  held  that  in  an  indictment  for  uttering  a  forged 
oii&-pound  bank  note,  the  uttering  of  another  forged  note,  the  subject 
of  another  indictment,  could  not  be  given  in  evidence.  (See  also 
R.  V.  Smithy  4  Car.  &  P.  411.)  But  upon  the  general  rule  aifectin^ 
communications  between  solicitors  and  their  clients  this  communi- 
cation was  protected.  Formerly  it  was  considered  that  the  commu- 
nication, to  be  privileged,  must  have  some  relation  to  a  suit,  as  was 
held  by  Lord  Tenterden  upon  several  occasions ;  but  it  is  now  well 
settled  that  the  client's  privilege  extends  much  beyond  those  cases. 
{Clark  V.  Clark,  1  M.  &  R.  8.)  In  Turquand  v.  Knight  (2  Mee. 
&  W.  98, 101),  Alderson,  B.  lays  down  the  true  rule.  After  citing 
a  passage  from  Ew parte  Aitken  (4  B.  &  Aid.  49),  he  says:—"  So 
where  the  communication  made  relates  to  a  circumstance  so  connected 
with  the  employment  as  an  attorney,  that  the  character  formed  the 
ground  of  the  communication,  it  is  privileged  from  disclosure.^' 
Cromack  v.  Heathcote  (2  Brod.  &  B.  4)  is  to  the  same  effect ;  and 
the  doctrine  is  fully  explained  and  established  by  Lord  Brougham 
in  Greenough  v.  Uaskell  (1  M.  &  K.  98).  See  also  Phill.  on  Bvid. 
7th  ed.  148.  So  much  is  this  privilege  of  the  client  favoured,  that 
It  is  not  confined  to  communications  with  the  attorney  himself,  but 
extends  to  those  had  with  his  clerk.  (Taylor  v.  Forster,  2  Car.  k  P. 
196.) 

Pollock,  C,  B. — ^According  to  your  argument,  a  man  maj 
always  with  impunity  offer  a  forged  bill  to  an  attorney  to  get  it 
discounted. 

Newton. — With  impunity  so  far  as  the  absence  of  the  attor- 
nefs  evidence  may  secure  it.  The  cases  cited  go  that  length.  In 
Cromack  v.  Heathcote,  Richardson,  J.  said  that  information 
communicated  to  an  attorney  in  the  course  of  consulting  him  upon 


Tbx  Qviik 

V. 

Faklxt  and 

JOKXt. 
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Tbb  Qutnr    the  title  to  an  estate  would  be  privileged ;  and  the  application  to  the 
».  solicitor  in  the  present  case  was  in  effect  an  inquiry  as  to  title. 

JoSSf.*"*       Pollock,  C.  B.— That  is  the  whole  question.     The  law  is  undis- 
puted. 

Newton. — The  will  was  unquestionably  produced  as  evidence  of 
title^  and  the  solicitor  states  that  if  he  had  found  the  security  suffi- 
cient he  should  have  advanced  the  money.  R.  v.  Avery  (8  Car.  8t 
P.  596)  (a)  is  perhaps  distinguishable,  because  the  witness  was 
attorney  both  for  mortgagor  and  mortgagee ;  but  if  not,  it  is  no 
positive  authority  against  these  prisoners,  because  the  learned  judge 
promised  in  that  case,  if  it  should  become  necessary,  to  reserve  the 
point  for  the  consideration  of  the  judges. 
Huddleatone  appeared  for  the  prosecution. 
Lord  Denman^  C.  J. — We  do  not  think  it  at  all  necessary  to 
hear  you,  Mr.  Huddlestone. 

Conviction  held  right.  (6) 

(a)  In  R.  T.  Avery  f  the  prisoner  was  indicted  for  forging  a  will.  A  soUdtor  stated  that 
he  was  applied  to  by  the  prisoner  to  act  as  his  solidtor  in  nising  some  money ;  and  titat  li» 
was  the  solidtor  of  the  prisoner  in  raising  the  money  as  well  as  of  Williams  in  adnuudkig 
it;  that  the  prisoner  made  an  application  to  him.  It  was  objected  that  this  was  a  piri- 
Titeced  eommunication  ;  and  R,  v.  Smith  (cor,  Holroyd,  J.,  M.  S.  1  Phil.  Bvid.  171)  Wft» 
dted.  Fatteson,  J.  said,  '*  I  think  that  Uie  case  dted  U  not  law,  and  that  the  toUdtor 
may  be  examined  to  shew  what  was  the  transaction  between  the  parties,  and  what  led  to 
that  transaction ;  bnt  I  will  reserve  the  point  for  the  consideralion  of  tiie  judges ,  if  I 
should  hereafter  tiiinlc  it  necessary  to  do  so.''  The  witness  then  stated  that  the  pciMoar 
proposed  to  mortgage  some  land  which  had  been  left  him  by  his  aunt,  and  that  the  prisoner 
told  him  the  tiUe-deeds  had  been  burnt,  but  that  he  gave  him  a  paper  which  he  said  was  hU 
aunt's  will.  It  was  again  objected,  that  as  the  will  had  been  delivered  to  the  witness  by  the 
prisoner  while  he  was  attorney  for  the  prisoner,  he  ought  not  to  produce  it ;  but  Patteaon, 
J.  sidd,  "  I  think  he  is  bound  to  do  it."  The  vrill  was  produced  and  read,  and  it  was  the 
will  that  was  alleged  to  be  forged.  The  prisoner  was  convicted,  but  no  sentence  vras  passed 
on  the  indictment  for  forgery.  Mr.  Phillipps,  in  the  last  edition  of  his  book  on  Endcuee 
(vol.  i.  p.  171)  I  points  out  the  distinction  between  the  two  cases  above  mentioned.  He  says,. 
''  In  R,  V.  Avety  the  prisoner  deposited  the  instrument  in  the  hands  of  his  solidtor  not  mm 
reference  to  a  suit  nor  with  reference  to  any  transaction  resting  solely  between  thensdtea^ 
but  for  the  purpose  of  a  money  transaction  between  himself  and  a  third  person,  and  to  be 
disclosed  and  communicated  to  that  person.  In  the  case  of  JR.  v.  SmUh,  on  the  contraiy, 
the  instrument  was  deposited  with  the  solidtor  for  the  purpose  of  a  suit,  in  which  he  con- 
sulted him  professionally  as  a  matter  in  confidence  between  him  and  his  solidtor,  and  solely 
Ibr  his  own  interest.  The  two  cases,  therefore,  are  not  incondstent,  and  the  one  does  boi 
overrule  the  other." 

(b)  See  R,  v.  Ha^voard,  n^a,  p.  33,  and  2  Car.  &  K.  234. 
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CROWN  CASE  RESERVED. 

Saturday^  November  14,  1846. 

(Bcfoie  LoBD  DavMAN,  C.J.,  Wxuib»  C.J.,  Pollock,  GJB.,  Colebioob, 
CouncAv.  Mauls,  WzQBTMA]r«  Eblb,  aadWiLLiAM8»  JJ.,  Pabkb, 
Alobbbov,  and  Rolfb,  BB.) 

The  Quesk  v.  Joseph  Pieect  Yeomaks  Welch,  (a) 


-TMOMowr  t»  bond  Iff  ^mmditm  under  bod  AtiL 

kamX  tke  ffwrdiana  an  avAonzed  to  apfHri^  By  s.  40^th^  arereqyind 

totokBMcxnhflyhowiJbrihodHepetf^  J9yt.  41,  aff 

wddKt  thoAtturofi&miinmtotmOf  whmmot  roquaredby  the  guardUau,  toghoa 
t  ^aU  tooofto  mud  dfaliirn— iTi,  tmd  ta  pag  to  tiom  aUsuch  memift  w  mpom 
Aft  hdtmot  ^  amek  aceetmt  shaU  appear  to  he  daefiom  him  oh  accotmt  of  the  mcama 
mAioinud  to  he  raieed  5y  the  Act,  and  a  summary  rtfrnttdy  htfore  juatiees  U  gwennr 
*  rpfauAaieeeuaiiUornon^pafmewiefaKymem^ 

r  or  other  qgker*-  ApermmhariughemappomtedtreaeurerumderthatAd^ 


reteioodmthatetaaeitjfomaoeowU  of  the  guBodmeeertamtumeofmomuJnmoUitr 
pariekeet  and  negudedio  enter  them  in  hie  hooke,  or  render  any  account  of  Am ,-  he  had 
i^pon  heUig  remared  to  do  io  rendered  a  final  aeoouni  and  a  supplemental  one,  hut  had 
mattmiaeed  dam  i  iiMuyrfi,     iham  «»  indktmaUfi>r  emheMflmmni,  dmankmy  ham  ae  ike. 


mU4if  the  guardians:  hell  b^  the  iudgeethedfitr  the  purpoeee  of  Aat  indictment  the 
dutiee  oftreaeurer  et^ffidentfy  appeareafirom  the  Act  qf  Parliament,  without  the  produO' 
fim  ^<ftr  hooh  containing  m  original  entry  of  hie  mpointment  by  the  guardiane,  whidk 
wm referred  to  m  theeanaUieu  qfthebondaaecutedby  Umaetreaeurer* 
BdA^ebo^Aat  the  jury  hamng  ineffect  fbwd  that  lohem  the  prisoner  received  the  erne 
stated  in  the  in&tment  he  intenaod  to  impropriate  them  to  his  own  uscg  he  was 
preper^f  convictea, 

INDICTMENT  for  embezzkmenty  upcm  winch  the  prisoner  wa»   tma  Qvibv 
convicted  at  the  last  Warwick  ABsizes,  before  Mr.  Justice      ^- 
ColeEidgey  who  reserved  the  following  esse  for  the  opinion  of  the      ^v^^- 
judges:— 

**  Thia  jmaoner  was  convicted  before  me  at  the  last  Warwick  As-* 
aBs»of  embeaalanent.  The  indictaaenty  framed  on  the  statute  7  &  S 
Cpw^  4»  c.  S9!»  s.  4i7>  in  the  first  three  counts  described  the  prisoner 
aa  a  servant  to  the  guardians  of  the  poor  of  the  parish  of  Binning* 
haoiy  and  charged  embezzlement  of  three  sums,  one  in  each  count, 
in  May  and  October,  8  Vict,  and  Julv,  9  Vict. ;  and  the  fourth 
diarged  a  larceny,  as  by  a  servant,  of  the  moneys  of  the  guardians, 
his  masters^ 

*^  Two  questions  arose  in  the  course  of  the  trial,  on  which  I  desire 
the  opinioQ  of  the  judges.  The  first,  upon  the  evidence  of  the 
prisoner's  a|>pointment  as  treasurer  to  the  euardians.  On  the  part  of 
the  prosecution,  was  put  in  a  bond,  datea  the  30th  October,  1884, 
ei^cuted  by  the  prisoner,  and  conditioned  for  the  performance  of 
the  duties  of  his  ofBoe  as  treasurer  ;— ^he  condition  referred  to  a 
neetmg  of  the  guardians  on  November  6th,  1882,  when  he  was  first, 
appeinted.  In  order  to  shew  what  these  duties  were,  the  book  of  the 
proceedings  of  the  guardians  was  produced,  and  it  was  proposed  to 
issd  the  entry  of  his  appointment ;  it  was  objected  that  this  could 
not  be  received  without  oeing  stamped,  and  being  of  that  opinion 
caknldBg  at  the  entX7>  I  rejected  it     It  was  then  objected,  thiit 

(s)  BeporMbf  A.  BinuBSTOK,  Eiq.t  Baniiter-st-l&w. 
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Thi  Qvesm    without  thisy  there  was  no  evidence  of  appointment  as  treasurer ; 
V*  but  it  appeared  to  me  that  the  case  might  proceed  on  the  prisoner'*s 

WxLCB.  admission,  contained  in  the  condition,  that  he  was  in  fact  appointed 
to  be  treasurer,  and  that  the  duties  of  the  office  might  be  collected 
sufficiently  for  the  purposes  of  this  indictment,  viz.,  that  he  was  to 
receive  money  on  behalf  of  the  guardians,  and  account  to  them  for 
his  receipts,  from  the  clauses  of  the  statute  relating  to  the  office. 
The  statute  {)assed  for  the  better  regulatinj^  the  poor  within  the 
parish  of  Birmingham  is  the  1  &  2  Wm.  4,  c.  67.  By  s.  S8the  guar- 
dians are  authorized  to  appoint  one  or  more  treasurers ;  by  section  40, 
they  are  required  to  take  sufficient  security  ftom  the  treasurer  for  the 
due  and  faithful  execution  of  his  office,  by  his  bond  and  that  of  two* 
or  more  persons  as  his  sureties;  by  section  41,  every  treasurer, 
officer,  and  other  person  appointed  under  the  Act,  and  every  other 
person  to  whom  the  collection  and  receipt  of  the  rates  and  other  moneys 
thereby  authorized  to  be  received,  shall,  under  the  provisions  of  the 
Act  belong,  shall,  from  time  to  time,  whenever  thereunto  required  by 
the  guardians,  make  out  and  deliver  to  them  or  their  clerk  a  true  and 

Jerfect  account,  in  writing  under  his  hand,  of  all  moneys  which  shall 
ave  been  by  him  had,  collected,  or  received  for  the  purposes  of  this 
Act,  and  how  and  to  whom,  and  for  what  purposes  the  same  have 
been  disposed  of,  together  with  the  vouchers  and  receipts  ;  *  and  every 
such  treasurer,  &c.  shall,  and  is  hereby  required,  to  pay  to  the  guar- 
dians all  such  moneys  as,  upon  the  balance  of  such  account,  shaU 
appear  to  be  due  and  owing  from  him,  on  account  of  the  moneys 
authorized  to  be  raised  by  the  Act,  to  the  said  guardians."*  In  case 
of  refusal  or  neglect  to  deliver  such  account,  or  the  vouchers,  or  to 
pay  the  balance  when  required,  two  justices,  on  complaint  of  the 
guardians,  may  hear  and  determine  the  matter  in  a  summary  way, 
and  settle  the  account,  if  produced,  in  a  summary  way,  as  the  guar- 
dians might  have  done ;  and  if  it  shall  appear  to  them  that  any  of  the 
moneys  which  shall  have  been  collected  or  received  shall  be  in  the 
bands  of,  or  owing  from,  such  treasurer,  on  nonpayment,  they  may  be 
levied  by  distress  and  sale  of  his  goods  and  chattels,  and  if  sufficieat 
cannot  be  found,  or  if  he  shall  not  appear,  without  sufficient  excuse,  he 
may  l>e  committed  to  the  house  of  correction  until  he  shall  have  paid. 
*<  The  case  proceeded  accordingly.  It  was  shewn  that  the  prisoner, 
as  treasurer,  had  been  in  the  habit  of  settling  accounts  with  the 
parish  officers  or  clerks  to  the  boards  of  guardians  of  other  parishes 
or  unions,  he  charging  them  with  moneys  expended  on  their  account 
for  the  relief  of  their  paupers  resident  in  Birmingham,  and  bein^ 
charged  by  them  with  moneys  expended  by  them  for  Birmingham 
paupers,  resident  in  their  parishes  or  unions  respectively ;  on  these 
occasions  he  received  or  paid  the  balance,  as  the  cdse  mi^ht  be.  It 
was  then  proved  that,  on  the  three  occasions  laid  in  the  indictment, 
the  jprisoner  had  received  three  sums  of  mcmey  as  balances,  and  had 
made  no  entiy  of  them  in  his  books,  nor  rendered  any  account  of 
them.  His  accounts  had  been  regularly  audited,  and  on  his  ceasinflp 
to  be  treasurer,  and  becoming  derk,  he  had  been  called  on  for  a  finu 
account,  which  he  rendered,  as  well  as  a  supplemental  one,  but 
without  disclosing  these  receipto.  It  appeared  that  fnHn  60,0001. 
to  100,000/.  a  year  would  pass  through  nis  hands ;  he  was  allowed 


CRIMINAL  LAW  GASES.  87 

two  or  three  clerks  in  his  office,  and  it  was  necessary  for  him  to  keep  Tai  Qobbk 
Tarious  accounts  in  various  books,  having  to  settle  balances  with  a      ^* 
gteat  many  parishes  and  unions  in  all  parts  of  England ;  the  trans-      ^'^^^ 
actions  were  of  such  magnitude  that  a  oanking  firm  in  Birmingham 
DOW  perform  the  duties.    The  verdict  was,  in  my  opinion,  perfectly 
light  upon  the  merits ;  but  upon  these  facts  it  was  objected  that 
toe  office  was  not  within  the  Act.     I  overruled  the  objection,  but 
leserved  this  point  also  for  the  consideration  of  the  judges.^ 

Gale  (with  whom  was  Whiiehurat),  for  the  prisoner. — First,  it 
camiDt  be  denied  that  the  prisoner  is  bound  by  his  own  admission 
in  the  bond,  that  he  was,  in  fact,  treasurer  to  the  guardians  {New^ 
haU  V.  HoU,  6  M.  &  W.  66S;  Slattene  v.  PaoUy,  6  M.  &  W. 
664) ;  but  the  question  is,  whether  his  duties  in  that  office  suffi- 
ciently appear  from  the  statute  under  which  the  appointment  took 
place,  to  render  him  liable  to  an  indictment  for  embezzlement. 
That  statute  provides  generally  that  the  officers  under  the  Act  are 
to  account  to  the  guardians;  but  it  gives  to  the  guardians  the 
widest  discretion  in  respect  to  the  appointment  of  all  their  officers ; 
and  here  the  objection  is,  that  the  prisoner  was  employed  by  writing, 
and  that  that  writing  would  shew  clearly  what  his  duties  were. 
The  general  principle  of  law  cannot  be  questioned,  that  where  an 
empfeyment  or  autnority  is  in  writing,  reference  must  be  had  to  the 
writing,  in  order  to  ascertain  the  mature  of  such  employment  or 
authority ;  and  although  admissions  are  always  receivable  in  evi- 
dence against  the  party  making  them,  they  are  not  to  be  extended 
beyond  their  clear  import.  iS.  v.  Beacall  (1  Car.  &  P.  457)  is  dis- 
tinguishable;  because  there  no  better  evidence  could  have  been 
Ken  than  was  given.  Secondly,  Was  the  prisoner  the  servant  of 
guiurdians,  so  as  to  be  liable  to  an  indictment  for  embezzlement, 
under  stat.  7  &  8  Geo.  4,  c.  29)  s.  47  P  In  considering  that  question, 
it  is  important  to  see  what  was  Uie  evil  which  that  statute  was 
intendea  to  remedy.  At  common  law,  in  order  to  constitute  larceny, 
it  was  necessary  that  there  should  be  a  felonious  taking ;  and  the 
only  object  of  the  statute  in  this  respect  was  to  do  away  with  the 
mischief  occasioned  by  that  necessity ;  so  that  embezzlement  is  no 
mote  than  a  larceny  of  that  which  has  never  got  into  the  owner's 
possession.  All  the  other  ingredients  of  larceny,  at  common  law, 
are  sdll  necessary  to  constitute  embezzlement ;  (a)  and  there  must, 
therefore,  be  a  duty  in  the  person  charged,  to  hand  over  the  money 
at  the  verv  time  when  the  embezzlement  is  said  to  take  place. 
WUUama  v.  StoU  (1  Cr.  &  M.  676 ;  8  Tyr.  688)  is  a  leading  au- 
fliori^  upon  the  construction  of  this  statute.  It  was  an  action  for 
slander,  in  which  the  declaration  stated  that  the  plaintiff  was  the 
servant  of  the  mayor,  aldermen,  and  burgesses  oi  the  borough  of 
Warwick ;  and  that  the  defendant  had  uttered  words  imputing  to 
the  fdaintiff  that  he  had  feloniously  embezzled  money  received  by 
virtue  of  his  employment  It  appecved  that  the  plaintiff  was  one  of 
the  ibur  chamberlains  of  certain  commonable  lands  belonging  to 
the  borough  of  Warwick ;  that  the  chamberlains  are  chosen  at  the 
coort-leet,  and  sworn  in  by  the  steward ;  that  their  duties  consist  in 
ksqang  Uie  commons  in  a  good  state,  as  to  sowing,  fencing,  and 
(•)  Se<  MtOftforU  aaie,  Kit.  St  By. », 
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IteOmix  draining,  &C.5  and  generally  superintending  them ;  that  their  funds 
arise  from  pounding  the  Gommoners*  cattle  twice  a  year,  till  a  cer^ 
tain  rate  per  head  is  paid,  and  from  sums  paid  by  proprietors  of 
booths,  &c.  set  up  at  tne races  usually  held  there;  that  their  accounts 
are  audited  annually  by  two  borough  magistrates,  and  any  balanoe 
in  hand  is  paid  over  to  their  successors.  It  was  held  that  the  cham-i 
berlain  was  not  a  servant  of  the  corporation  within  the  meaning  of 
the  Embezzlement  Act ;  and  Bayley,  B.  pointed  out  very  clearly 
the  cases  to  which  that  statute  applies.  He  said  (p.  682) :  <<  The 
7&  8Geo«4,  C.&99S.47,  appears  to  me  to  af^Iy  to  ordinary  clerks, 
or  servants  having  masters  to  account  to  for  the  discharge  of  their 
duties.  Now,  can  this  plaintiff  be  said  to  be  such  a  cferk  or  aeiw 
Taut  ?  He  was  not  ncmimated  chamberlain  by  the  mayor  and  coru 
poration,  <Hr  by  the  commoDers,  but  by  the  jury,  at  the  oourt*leet 
field  annually  by  the  corporation,  a&  lords  of  the  manor,  and.  was 
sworn  in  there,  as  many  other  persons  are.  Thai,  can  the  mayor 
and  corporation  be  said  to  be  his  masters  within  this  Act  ?  In  the 
cases  dted  for  the  plaintiff,  (a)  the  porties  charged  with  embessle- 
ment  stood  in  the  character  of  plain  and  ordinary  servants,  appointed 
to  collect  money  for  and  to  pay  it  over  to  their  employers,  e.  g*  the 
party  appointed  by  the  overseers  to  receive  money.  The  paridi 
ckrK  who  recdved  and  misapplied  the  sacrament-^money  was  held 
not  to  be  within  the  statute,  oecauae  it  could  not  be  said  whose 
servant  he  was,  or  in  whom  the  right  to  the  money  was.  (6)  JBitf 
/  am  of  opinion  that  this  fiaini^  ia  not  aclerk  or  servant  toittsts 
tks fair  meaning  of  the  ActyforhefiUed  a  dUtinot  offioeofhiaowny 
im  reepeot  of  which  he  received  money ^  which  he  was  enOikd  to 
keep  tiU  the  year  ended,  and  was.  net  homnd  to  pay  aoer  at  any 
Hmej  ae  a  mere  elerk  or  servant  would  have  been.'*'  That  last 
pissage  suggests  the  true  test ;  and  is  quite  applicable  to  the  pte- 
sent  casew  Under  the  repealed  stat.  89  Geo.  8,  it  was  necessary  to 
prove  that  the  prisoner  embezzled  some  part  of  the  property  sped*- 
Bed  in  the  indictment.  In  B.  v.  Tyere  (Uuss.  &  Ry.  40^)  the  indicts 
ment  stated,  that  the  prisoner  received  1/.  Ss.  6d*  in  moneys  num^ 
hered,  and  6/.  in  IL  notes,  and  embezzled  part  thereof;  viz.,  Ifis.  7d*. 
in  moneys  numbered,  and  one  1/.  note.  The  evidence  was,  that  he 
received  at  the  same  time  much  othar  money  and  many  other  notes, 
but  that  instead  of  giving  credit  for  7L  Ss.  6d.,  he  only  gave  credit 
for  5^  6b.  lOd.  Upon  a  case  reserved,  the  judges  held  that,  as  he 
miffht  have  paid  over  the  whole  of  what  he  received  for  the  72.  2s.6d.9 
and  have  taken  the  1/.  ISs.  7d.  from  the  other  moneys  he  le^ 
ceived,  he  was  improperly  convicted,  there  being  nothing  to  shew 
that  he  had  stolen  any  pert  oi  that  money  which  he  was  charged 
with  stealing,  (c)  And  the  48th  section  of  7  &  8  Geo.  4,  c.  S9,  caaij 
aSeds  the  modus  probandi,  not  the  nature  of  the  offence,  irbiiA  is 
not  complete,  unless  there  be  a  duty  on  the  part  of  the  pecsoa 
charged  to  hand  over  the  money  at  any  time,  when  required  to  do 
so;  and  clearly,  in  this  case,  there  was  no  such  duty  on  the  part  ef 
the  prisoner. 

(a)  R.  ▼.  Sfirixtf  Run.  8c  By.  349;  JE.  t.  lyerr,  b.  402;   R  ▼.  JSmmS,  1  IfSS. 
C.  C.  15. 

(b)  R.  T.  Burton,  I  Moo.  C.  C.  23^. 
{e)  Seelt.T.  lWiieaiijr,Rvat.&Ry.a8(;  It  t.  IM^  lb.  4SS. 
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Albeeson,  B. — I  do  not  see  that  there  was  any  evidence  of  a    To  Qm« 
general  balance  against  the  prisoner.  ^  **  ' 

Gale. — Nan  constat  that  at  the  time  charged  anyone  had  a  right  "*** 
to  call  upon  the  prisoner  to  pay  these  moneys ;  and  if  he  was  not 
bound  then  to  deliver  over  the  sums  which  he  had  received,  he  can- 
not be  convicted  of  embezzlement.  Upon  this  point  it  is  not  unim- 
portant to  notice  the  vast  extent  of  the  business  which  devolved 
upon  the  prisoner. 

Alde&son,  B. — There  was  a  case  tried  at  the  Old  Bidley,  upon 
which  the  judges  were  divided  in  opinion,  and  which,  I  think,  came 
the  nearest  to  this. 

BaUantiriej  amicus  curicB. — Your  lordship  refers  to  the  case  of 
It.  T.  Grove  (1  Moo,  C.  C.  447).  (a) 

Gale. — The  anonymous  case  cited  by  Bolland,  B.,  in  Williams 
V.  Stott^  is  also  an  authority  in  support  of  the  view  now  presented* 
There  an  accountant  of  Greenwich  Hospital,  having  embezzled 
money  to  a  great  amount,  was  held  by  Burroughs,  J.  not  to  fall 
within  the  repealed  statute,  S9  Geo.  S,  c.  85,  on  account  of  its 
being  proved  that  he  was  a  sworn  officer,  and  not  employed  as  an 
ordinary  servant.  JZ.  v.  Squire  (Russ.  &  By.  349)  is  the  strongest 
case  against  this  prisoner ;  because  there,  upon  a  case  reserved,  the 
judges  held  that  a  person  employed  at  a  yearly  salary,  under  the 
appellation  of  accountant  ana  treasurer  to  the  overseers  of  a  town-* 
ship,  and  whose  duty  it  was  to  receive  all  moneys  receivable  or 
payable  by  them,  was  a  clerk  and  servant  within  the  statute. 

Wilde,  C.  J. — How  do  you  distinguish  that  case  ?  The  pri- 
soner tliere  was  not  bound  to  pay  over  any  particular  sum  which 
he  received ;  his  duty  was,  as  here,  to  account  generally  for  all 
moneys  received. 

Gale. — ^The  point  now  taken  was  not  considered  in  that  case. 
The  question  raised  was  nakedly  whether  the  prisoner  was  a 
servant. 

Wilde,  C.  J. — Your  argument  is,  that  in  determining  that  ques- 
tion it  is  necessary  to  see  that  the  prisoner  was  bound  to  pay  over 
any  particular  sum  whenever  called  upon. 

Gale. — That  is  the  result  of  Williams  v.  Stott;  in  which  case 
the  matter  was  fully  considered,  and  J?,  v.  Squire  cited.  The  recent 
case  of  J?.  V.  Townsend  (2  Car.  &  K.  168,  et  supra,  p.  24)  is  not 
in  point.     The  Court  only  decided  upon  the  facts  of  that  case,  that 

(a)  In  R,  y.  Grove,  the  prisoner  waft  cashier  of  a  bank  ;  a  general  deficiency  of  9647.  was 
pUNjd  agatest  him  by  one  of  Uie  fiartners ;  bat  the  witness  could  not  say  when  any  part  of 
ttm  mam  had  been  purloined,  from  whom  it  had  been  reoeived,  what  sort  of  money  it  ww^ 
whether  it  had  been  abstracted  from  the  tiU,  or  immediately  upon  iU  receipt  from  the 
mlumirs.  Upon  a  case  reserved  it  was  contended  that,  in  order  to  enable  a  Jury  to  con- 
vict of  larceny  or  embezzlement,  there  must  be  proof  of  some  specific  sum  ahatraeted,  and 
the  tlsM  when.  There  was  considerable  diiftrenoe  of  opinion  amongst  the  learned  judsesy 
tfed  the  case  was  discussed  at  different  meetings,  and  ultimately  eight  of  the  learned  judgea 
were  of  opinion  that  the  conviction  was  good ;  but  the  other  teven  thought  otherwise.  It 
hu  been  supposed  upon  the  authority  of  that  case  that  proof  of  a  general  deficiency  would 
t  be  suiBdent  to  support  an  indictment  for  embezzlement :  but  in  R,  v.  Lloyd  Jona 


mmwm^  be  proved  to  be  embenled ;  in  like  manner  as  in  larceny  some  particular  article 
wast  be  proved  to  have  been  stolen."  See  also  to  the  same  effect  per  WiUiems,  J.f 
JK.T.  ClMpM«h  1  Car.  &  K.  119. 


90  CRIMINAL  LAW  CASES. 

Xtf  Qranr    the  money  embezzled  was  not  received  by  the  prisoner  fw  and  on 
^^*  account  of  the  guardians^  as  was  charged  in  the  indictment.     In 

V«ifl»,  ^^  ^^^^^  j^^  ^  conviction  for  embezzlement  been  upheld,  where  the 
prisoner  had  any  discretion  as  to  the  time  of  handing  over  to  his 
master  the  money  which  he  received.  It  must,  no  doubt,  be  taken 
after  verdict  that  the  prisoner,  when  he  received  them,  intended 
to  appropriate  to  his  own  use  the  sums  charged  in  the  indictment, 
but  unless  when  he  received  them  he  might  nave  been  called  upon 
to  pay  them  over,  the  conviction  is  not  sustainable. 

Coleridge,  J. — Take  the  case  of  the  cashier  of  a  bank,  who 
receives  money  from  A.  and  hands  it  over  to  B. 

Gale. — In  that  case  the  banker,  his  master,  might  require  the 
cashier  to  deliver  to  him  any  particular  sura,  at  the  moment  of  its 
receipt ;  if  it  were  put  into  the  till,  the  abstraction  would  be  larceny, 
and  not  embezzlement.  Here  the  prisoner'^s  duty  was  to  strike  a 
balance.  . 

Maule,  J. — Does  not  the  neglect  to  account  for  sums  received 
make  it  embezzlement  ? 

Gale, — I  conceive  not.  In  all  the  cases  the  duty  to  hand  over 
the  money,  when  received,  if  called  upon,  has  appeared.  The 
decision  in  R.  v.  Beacall  (1  Moo.  C.  C.  15)  did  not  turn  upon  this 
point ;  but  the  prisoner  might  clearly  have  been  required  by  the 
guardians  at  any  time  to  hand  over  money  received ;  so  might  a 
clerk  to  a  savings  bank  (JZ.  v.  Jenson^  1  Moo.  C.  C.  484)  ;  or  a 
collector  of  poor-rates.  (J?,  v.  Callahan^  8  Car.  &  P.  154.)  In 
the  present  case  the  argument  is  very  much  strengthened  by  the  fact 
that  the  local  Act  of  Parliament  provides  a  special  remedy  by  dis- 
tress and  imprisonment,  for  any  breaches  of  duty  in  not  accounting 
and  not  paymg  over  balances. 

Coleridge,  J. — That  seems  only  to  apply  to  the  nonpayment 
of  any  balance  *'  on  account  of  the  moneys  authorized  to  be  raised 
by  the  Act.^ 

Gale. — Then  there  is  no  evidence  that  it  was  any  part  of  the 
prisoner*s  duty  to  pay  over  or  account  for  any  of  the  other  moneys 
received ;  and  the  moneys  proved  to  have  been  embezzled  were  not 
*^  moneys  authorized  to  be  raised  by  the  Act.*^ 

Coleridge,  J. — The  usual  course  was  proved. 

Gale. — That  is  evidence  of  acting,  whicn  cannot  be  resorted  to 
'  in  a  case  where  there  was  a  written  appointment.      Lastly,  the 

89th  section  of  the  Act  provides  that  the  offices  of  clerk  and  trea- 
surer are  not  to  be  held  by  the  same  person ;  and  the  Embezzle- 
ment Act  applies  only  to  clerks  or  servants,  or  persons  employed  in 
the  capacity  of  clerk  or  servant. 

M.  D.  Hill  (with  whom  was  Miller)  appeared  in  support  of  the 
conviction. 

Lord  Denman,  C.  J, — If  it  should  become  necessary,  we  will 
hear  you,  Mr.  Hill,  on  a  future  day. 

Cur.  adv.  vtM. 

Afterwards  the  judges,  who  heard  the  argument,  assembled  to 
consider  the  case,  and  unanimously  held  the  conviction  right. 

Conviction  held  right* 


TnQviiv. 
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COURT  OF  QUEEN'S  BENCH. 

Wednesday f  November  18,  1846. 
Wright  v.  The  Queen,  (a) 

Writ  of  error — Indictment — Outlawry, 

Vffm  a  writ  of  error  Irought  in  the  Court  qf  Qiueen'e  Bench  to  reneree  a  Judgment  of 
emOmory  which  had  been  paeeed,  beeauee  the  drfendante^  who  had  pieaded  guilty  to 
m  imdicimenifor  a  miedemeanor,  did  not  appear  for  Judymeni,  no  errore  inthe  i»^ 
dictmemi  can  be  inquired  into,  if  the  outlawry  i$  revereed  upon  other  grounde. 

If  the  outlawry  were  in  itself  good,  but  the  indictment  bad^  then  it  eeeme  the  errort 
might  be  examined  for  the  purpose  of  indirectly  reveraing  the  outlawry. 

Om  drfemdant  may  bring  a  writ  qf  error  without  joining  the  othere, 

WRIT  of  Error. — The  defendant  below  had  been,  with  one      Wauws 
Sophia  Pennell,  indicted  for  a  misdemeanor,  and,  upon  plea   ^^^^  «- 
of  guilty,  was  convicted,  and  afterwards  outlawed.  He  now  brought   '"'^  ^" 
a  writ  of  error,  which  was  as  follows : — 

**  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  queen,  defender  of  the  faith.  To  our  justices 
assigned  to  hold  pleas  before  us,  greeting : — Forasmuch  as  in  the 
record,  as  also  in  tne  publication  of  an  outlawry,  published  against 
Charles  Wright,  at  the  suit  of  his  late  Majesty,  King  William  the 
Fourth,  on  the  prosecution  of  the  Honourable  East-India  Company, 
on  a  certain  indictment  made  against  the  said  Charles  Wright,  with 
another,  on  the  prosecution  of  the  Honourable  East-India  Company, 
for  a  certain  misdemeanor,  whereupon  the  said  Charles  Wright  is 
outlawed  in  London,  returnable  before  us,  as  it  is  said,  manifest 
errors  have  intervened  to  the  great  damage  of  the  said  Charles 
Wright,  as  by  his  complaints  we  are  informed ;  we,  willing  that  the 
said  error  (if  any  be)  be  duly  amended,  and  full  and  speedy  justice 
done  to  the  saia  Charles  Wright  in  this  behalf,  do  command  you, 
that  if  the  said  outlawry  be  returned  before  us  as  hath  been  said, 
then,  inspecting  the  said  record  and  process,  you  may  cause  further 
to  be  done  therein  for  annulling  the  said  outlawry  for  error  and  of 
right,  and,  according  to  the  law  and  custom  of  England,  shall  be 
meet  to  be  done.  Witness  ourself  at  Westminster,,  tne  13th  day  of 
January,  in  the  ninth  year  of  our  reign, 

"  Benthall. 

"Allowed  in  court,  26th  January,  1846,  by  the  Court,  by  Sir 
Frederick  Thesiger,  our  Attorney- General. 
•*  Hilary  Term,  in  the  ninth  year  of  the 
reign  of  Queen  Victoria." 

The  plaintiff  in  error  prayed  oyer  of  the  said  record  and  of  the  first- 
mentioned  writ  otewigi  fadaSy  and  assigned  that  in  the  record  and 
process,  and  also  in  the  publication  of  the  aforesaid  outlawry,  and  in 
the  pronouncing  the  said  iudgment  of  conviction,  there  was  manifest 
eiTor.  He  then  assigned  numerous  causes  of  error  in  the  process 
of  outlawry,  which  are  omitted,  as  the  outlawry  was  not  attempted 
to  be  supported.  He  further  assigned  for  error,  that "  the  said  process 

(•)  Kcportad  \rj  B.  Wisb,  Eiq.,  Bsfiitttr^ftt-Unr. 
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WuflHi  and  judgment  of  outlawry  is  founded  upon  the  said  judgment  of  the 
-.      2  said  Court  of  our  said  Lord  the  late  Kins,  whereby  it  was  con- 

Qvnx*  sjjej.^  jind  adjudged,  that  the  said  Charles  Wright  and  Sophia 
Pennell  be  severally  convicted  of  the  prenyses  above  charged  upon 
them  as  aforesaid,  whereas  the  charge  contained  in  the  eighth  and 
subsequent  counts  is  of  too  general  and  vague  a  nature  to  warrant 
or  sustain  any  conviction  thereon ;  therefore  in  that  there  is  manifest 
error.  There  is  also  error  in  this,  to  wit,  that  the  said  Court  have 
considered  and  adjudged  that  the  said  Charles  Wright  and  Sophia 
Pennell  be  severally  convicted  of  the  premises  above  diarged  upon 
them  as  aforesaid,  whereas  the  said  Court  should  and  ought  to  aswe 
considered  and  adjudged  that,  as  to  part  of  the  premises  so  char^ed^ 
to  wit,  thee^hth  and  subsequent  counts,  the  said  Charles  Wright 
and  Sophia  JPennell  go  without  day  ;  therefore  in  that  there  is  ma- 
nifest error.  Wherefore  the  said  Charles  Wright  prays  that  the 
outlawry  and  conviction  aforesaid,  for  the  error  aforesaid,  and  other 
errors  appearing  on  the  record  and  process,  may  be  reversed  and 
held  for  nothing,  and  that  he  may  be  restored  to  the  common  law^ 
and  to  all  which  he  hath  lost  by  occasion  of  the  outlawry,  &c. 

The  joinder  in  error,  on  the  part  of  the  Crown,  was,  "  That  neither 
in  the  record  and  process  aforesaid,  nor  in  the  publication  of  the 
aforesaid  outlawry,  nor  in  the  pronouncing  the  said  judgment  of  con- 
viction, is  there  any  error.''  And  it  prayed  that  "  the  Court  of  our 
said  Lady  the  Queen,  now  here,  may  proceed  to  the  examination  as 
well  of  the  record  and  proceedings  aforesaid  as  of  the  matters  afore- 
said above  assigned  for  error,  and  that  the  outlawry  aforesaid  may  be 
in  all  things  confirmed.***  It  came  on  to  be  argued  upon  a  conviction. 

The  Attomey-General  (with  him  Hurktone),  for  the  plaintiff  in 
error. — It  is  admitted  that  the  outlawry  is  bad,  and  must  be  re- 
versed ;  but  it  is  objected  that  beyond  that  the  plaintiff  in  error  has  no 
right  to  ask  for  the  judgment  of  the  Court  He  seeks,  however, 
to  shew  that  the  conviction  upon  the  indictment  is  bad.  This  is 
directly  raised  by  the  issue  taken,  and  if  not  intended  to  be  gone 
into,  the  Crown  should  have  demurred  to  our  assignment  of  errors. 
[WiOHTMAN,  J. — Can  there  be  a  demurrer  here?]  Yes;  this 
was  done,  as  appears  by  the  entry  in  Rastell,  in  a  case  that 
occurred  in  8th  of  Hen.  7.  There  the  writ  of  error  was  as 
follows :— "  Our  Lord  the  King  sent  to  his  judges,  assigned 
to  hold  pleas  before  the  King  himself,  his  writ  close,  in 
these  words:  Henry,  &c.,  to  our  judges  assigned  to  hold  pleas 
before  us,  greeting:  Forasmuch  as  in  the  record  and  procem^ 
and  also  in  the  rendering  of  judgment,  in  a  plaint  which  was  before 
us  in  our  court  at  Westminster,  by  our  writ  netween  E.  and  Y.  and 
R.  B.,  of  a  certain  trespass  to  the  said  E.  and  Y.  by  the  aforesaid 
R.  B.  done,  as  he  says ;  and  also  in  the  record  and  process,  and 
likewise  in  the  publication  of  the  outlawry  a^inst  the  aforesaid 
R.  B.,  in  our  court  in  the  county  aforesaid,  published,  and  before  us 
as  he  says  returned,  manifest  errors  have  intervened,  to  the  great 
damage  of  himself,  the  said  R.  B.,  as  from  his  complaint  we  iiaTe 
heard ;  and  we,  beinff  willing  whatever  errors  ou^t  should  be  cor- 
lected,  and  that  to  the  said  R.  B.  full  and  speedy  justice  done  in 
this  respect,  command  you  that,  having  inspected  the  record  and 
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prfioess  which  now  before  us  remain,  as  he  says,  you  further,  for  the      Wi 

eotics  aforesaid,  cause  the  same  to  be  corrected,  and  of  right  and  ,.     S^ 

aooording  to  law  and  to  custom  of  our  kingdom  of  England,  you     ■■***^^^* 

cause  to  oe  done,^  &c.     The  record  then  set  out  the  return,  and 

errors  were  assigned,  and  prayed  that  the  judgment  aforesaid  and 

the  outlawry  aforesaid  should  be  revoked  and  annulled.    There  was 

then  a  demurrer  as  follows  :*-**'  The  said  E.  and  Y.  say  that  they 

need  not,  nor  are  they  by  the  law  of  the  land  bound  to  answer  to. 

the  writ  of  error  aforesaid^  nor  to  the  arrors  aforesaid,  upon  the 

tame  writ  assigned ;  wherefore  they  pray  judgment  if  the  Court  of 

our  Iiord  the  Aing  ought  to  jprooeed  to  the  examination  as  well  of 

the  reoord  and  process  of  judgment  and  outlawry  aforesaid,  as  of 

tbeemMTs  afcsresaid,^  8ec.    Judgment  was  then  given  <mly  for  the 

levetaal  of  the  outlawry,  but  here  issue  is  taken,  and  the  Court 

must  give  judgments    [CoLsainoE,  X--How  can  we  vacate  our 

judgment  on  a  writ  of  error  ?]    It  is  like  a  motion  in  arrest  of 

judgment,  and  there  are  precedents  and  authorities  for  the  present 

proceedings.     In  Fitzherbort  Nat.  Brev.  title  Writ  de  Enror,  20, 

note  b^  I  find  the  following :  <*  In  re^dissrisin  the  de£endaiit  is  out* 

lawed  and  taken,  and  then  brings  error  of  the  principal  jud^ent 

and  of  the  outlawry,  and  assigns  error  in  the  ]^nncipal ;  and  it  was 

held»  secondly,  that  he  might  wdl  have  a  wnt  of  erm  to  reverse 

both  the  principal  judgment  and  the  outlawry  (11  H.  46);  and 

may  assign  error  m  the  principal  before  he  resorts  to  the  outlawry,  for, 

reversing  the  principal,  he  reverses  the  outlawry.'^  (11  H.  46, 8  Hen. 

7>  9;  7  Hen.  6,  44.)    If  the  party  pleads  a  rdease  of  the  right 

of  the  land,  he  shaU  be  disabled  to  reverse  the  jprincipal  judgment, 

and  yet  he  may  assign  error  in  the  principal  as  m  theorigina^  or  in 

the  judgment,  and  thereby  reverse  the  oudawry,  although  there  be 

enmr  in  that  process.     (He  also  referred  to  7  H.  6,  fed.  44,  and 

8H.  7,  foL  9.)    In  Coke's  Entries,  title  Det.  p.  158,  there  is  a 

writ  of  error,  because  ^*  in  the  record  and  process,  and  also  in  ren* 

dering  the  judgment  in  a  certain  plaint,  and  also  in  the  record  and 

process,  and  likewise  in  the  publication  of  outlawry  against  one 

J.  B.,^  &c.    Judgment  was  indeed  given  for  reversii^  the  outlawnr 

.ci9ily,and  the  judgment  was  affirmed ;  but  this  shews  that  the  writ  will 

lie.     [CoLEBiDGE,  J. — Were  not  these  writs  of  error  from  the  Com* 

man  fleas  to  this  Court  ?1    The  case  in  Rastdl  was  not :  so  in  the 

Book  of  Judgments,  p.  263,  is  the  following :  ^^  At  which  dajt  * 

before  the  said  Queen  at  Westminster,  cometh  the  said  H.  P.  in  his 

proper  ])ejr8on,  and  the  sheriff  returned  that  the  said  J.  H.  had 

nothing  in  his  bailiwick  by  which  he  might  make  known  unto  him, 

neither  is  he  to  be  found  in  the  same :  therefore,  as  fonnerly,  the 

sheriff  is  commanded  that  by  honest,  &c.,  he  make  known  unto  the 

afoiesaid  J.  H.  that  he  be  before  the  Queen  in  dght  days  of  St 

Michael,  wheresoever,  &c.,  to  hear  the  noacA  and  proceedings 

aforesaid,  if,  &c. ;  And  further,  &c.,  the  same  day  is  given  unto 

the  aforesaid  J.  H.,  See.    At  which  day  before  the  said  Queen,  at 

Westminster,  oometh  the  said  H.  P.,  in  his  proper  person,  and  the 

tdicRff  returned  that  the  aforesaid  J.  H.  had  nothing  in  his  baili- 

wk^  l^  whidi  he  might  make  known  unto  him,  nor  is  he  to  be 

found  in  the  same,  and  the  said  J.  H.,  although  the  fourth  day  of  ' 
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Wmian  the  plea,  being  solemnly  called,  came  not  Upon  which,  of  the 
Tm  QoBnr  ^^  sheriff,  and  by  the  said  Queen,  here  more  fully  understanding 
and  singular  the  premises,  and  the  matter  and  the  delivery  there- 
upon had,  it  is  considered  that  the  said  judgment  and  outlawry 
aforesaid,  for  the  errors  aforesaid,  and  the  record  and  proceedings 
aforesaid  found,  shall  be  reversed,  annulled,  and  altogether  ac- 
counted for  nothing,  and  that  the  said  J.  P.  to  the  common  law  of  the 
kingdom  of  the  Lady  the  Queen  of  England  and  also  to  all  things 
which  by  occasion  of  the  judgment  and  outlawry  he  hath  lost,  he  be 
restored."  So,  also,  in  Wilkes^s  case  (4  Burr.  S5S6),  the  first 
assignment  of  error  was,  ^^  that  there  was  no  sufficient  information 
filed  or  esdiibited  against  the  said  John  Wilkes,  whereon  to  ground 
the  process  of  the  outlawry  aforesaid."  Upon  the  pleadings  also, 
iud^ent  here  must  be  given  as  asked,  the  defendant  in  error 
navmgjoined  issue  upon  t&  assignment  of  errors,  without  objection 
to  the  K>rm. 

Sir  F.  Tkesiger  (with  him  Peacock  and  Farsyth)^  contrtt.— The 
plaintiff  is  not  entitled  to  so  into  the  validity  of  the  indictment.  It 
IS  admitted  the  outlawry  is  bad  in  itself,  and  must  be  reversed. 
The  only  case  wherein  the  indictment  may,  upon  a  writ  of  error  like 
this,  be  inquired  into,  is  where  it  is  to  destroy  an  outlawry  good  in 
itself.  The  truth  is,  there  is  no  judgment  upon  the  indictment ; 
the  defendant  is  only  convicted.  The  assignment  of  errors  here 
cannot  give  the  Court  power  to  decide  upon  a  record  which  does 
not  exist.  [Coleridge,  J.— The  only  judgment  is  quod  capior 
tor.]  In  Rea  v.  Wilkes  it  was  only  to  reverse  the  outlawry,  for 
afterwards  the  indictment  itself  was  attacked.  In  some  of  the  case^ 
cited,  the  writ  was  expressly  directed  against  both,  which  is  not  so 
here,  as  will  be  seen  by  reference  to  the  writ  and  the  assignment  of 
errors.  He  cited  Rollers  Abridg.  tit.  Errors,  and  Fitzherb.  Nat. 
Brev.  ut  eupri.  [Lord  Denman,  C.  J.— How  could  the  outlaw 
be  heard  against  the  judgment  until  the  outlawry  was  reversed  ?} . 
Some  instances  may  be  found,  it  is  believed,  where  this  was  done, 
although  not  in  accordance  with  the  principles  now  recognised. 
(Long's  case,  Cro.  Eliz.  489*  was  also  cited.)  Further,  only  one  of 
the  defendants  has  broudit  this  writ  of  error,  and  both  should  have 
joined.     (Bac.  Abr.  tit.  Error.) 

The  Attomey-GeneraU  in  reply. — ^There  is  no  authority  that  all 
must  join  in  a  writ  of  error. 

Lord  Demman,  C.  J. — This  is  a  writ  of  error  to  reverse  an  out- 
lawry, which  is  admitted  to  be  bad,  and  therefore  stands  reversed. 
But  we  are  desired  to  proceed  further,  and  reverse  the  judgment. 
The  writ,  however,  does  not  recjuire  us  to  do  this,  nor  is  the  judg^ 
ment  now  before  us ;  but  even  if  the  writ  did  require  it,  I  do  not 
know  that  we  could  do  it.  The  authorities  cited  are  not  consistent 
with  the  principle  now  acted  on,  which  forbids  an  outlaw  to  be 
beard,  except  to  reverse  the  outlawry.  But  it  may  be  where  errors 
are  in  the  record  itself,  that,  as  the  principal  wouldf  be  bad,  the  out- 
lawry  would  also  fall  to  the  ground,  and  therefore  such  errors  might 
be  shewn.  But  it  is  useless  to  go  into  this  inquiry,  when  the  out- 
la¥rry  is  admitted  to  be  bad.  As  to  the  objection  that  one  defendant 
cannot  be  heard  alone  upon  a  writ  of  error,  I  wish  to  observe,  that 
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is  not  law,  nor  at  all  consistent  with  justice.  In  G^ConnelPs  case 
there  were  separate  writs  of  error  by  several  defendants. 

Coleridge,  J. — It  is  said  that  by  the  assignment  of  error  we 
are  bound  to  pronounce  as  to  the  validity  of  the  conviction.  But  a 
sufficient  answer  is,  that  it  mieht  have  been  necessary  to  examine 
the  judgment  for  the  purpose  of  reversing  the  outlawry,  but  this  is 
not  to  be  done  where  the  outlawry  for  other  reasons  is  reversed.  It 
is  to  be  also  observed,  that  the  Court  has  not  pronounced  judgment 
upon  the  defendant. 

WiGHTMAN,  J. — The  strict  ground  to  dispose  of  this  application 
is,  that  the  writ  is  brought  upon  the  judgment  of  outlawry,  and  not 
upon  the  judgment  or  conviction  upon  the  indictment  The  out- 
lawry is  reversed,  and  all  has  been  done  that  was  in  fact  asked. 

£ele,  J. — There  is  no  judgment  upon  the  indictment.  There  is 
a  plea  of  guilty,  and  then  it  is  considered  and  adjudged,  that  the 
defendants  be  severally  convicted  of  the  premises,  and  that  they  be 
iakeny  and  a  day  is  given  to  them,  and  a  ca,  sa.  issued  to  bring  them 
up  for  judgment.  Outlatvry  reversed,  (a) 


Wftion 
TaiCtvnv. 
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November  27. 

The  Qdeen  v.  Kjsg  and  Others.  (6) 

MmuUtuffMer—AMaulL 

Upcm  a  trial  for  nuoulaughter,  where  it  appears  by  the  eMenee  thai  the  aseault  proved 
had  no  eommeetion  with  the  death  ef  the  indimdual,  it  ie  competent  to  the  jury  to 
jbed  the  drfemdant  gmilty  qfan  aeeautt  ynder  the  7  IFm.  4  4- 1  Viet,  e.  85. 

SeathUf  thai  thie  etaiute  qppiiee  ae  well  to  eoronere*  htqaieitUme  a»  to  indietmente. 

THE  prisoners  were  indicted  for  manslaughter  upon  a  coroner's 
inquisition,  but  the  evidence  of  the  surseon  who  had  examined 
the  body  tended  to  shew  that  the  deceased  nad  died  from  natural 
•causes,  and  that  the  blows  which  the  prisoners  had  given  her,  and 
which  were  the  substance  of  the  charge,  had  no  influence  in  accele- 
rating her  death.  Under  these  circumstances  the  prisoners  were 
about  to  be  acquitted,  when 

Cook  Evansj  for  the  prosecution,  suggested  that  the  prisoners 
jnight  still  be  convicted  of  an  assault,  under  the  11th  sec.  of  7  Wm. 
4&1  Vict.c85. 

ClarkBon^  for  the  prisoners,  submitted  that  they  were  entitled  to 
an  acquittal.  The  assault  alleged  was  one  connected  with  the  death. 
One  proved  to  have  occurred  at  another  time  could  not  be  said  to  be 
included  in  the  present  inquisition. 

Lord  Denman,  C.  J. — The  question  is,  does  the  charge  made 

include  an  assault  ?     It  does,  in  this  instance,  include  the  assault 

proved,  because  it  was  to  this,  and  to  this  alone,  that  the  evidence 

was  directed.     It  seems  to  be  now  the  opinion  of  the  judges,  that  if 

(«)  A  rule  Mii,  in  amst  of  jndgmeat,  was  nibteqaeiitiy  dbteiD«d,  which  now  ttaadt  for 
irnnent. 
\hj  Reported  hy  B.  C.  Robiitbov,  Eaq.,  Evrieter^at-lftw. 


Thi  Qonir 
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Kino  and 

Othkrs. 


XpOwtit 


OtBMMkB* 


caaaasAh  la'v  gaob. 


the  facts  adduced  han&Jtde  to  proye  the  Mofaj  fail  in  so  doing,  bnt 
yet  establish  that  an  assault  has  been  committed,  the  case  is  withhi 
the  statute  in  qoestion.  I  think,  therefore,  the  evidence  of  assault 
must  go  to  die  jurj. 


V. 

Eiui  and 
Onnuu. 


COURT  OF  EXCHEQUER, 

Satarday,  November  28,  1846. 
Bawuns  «.  Ellis  and  Others,  (a) 

Amtt  <m  StoMbyt. 
On  eriminaJproce$i,  m  all  mUdemeanor*,  tkepermm  indietedfor  the  thence  U  Uable 

THIS  was  an  action  of  trequiss,  biouffht  by  the  plaintiff  against 
the  defendant,  for  an  assault  and  false  imprisonment.  The 
defendant,  Ellis,  had  pleaded  a  separate  plea  of  not  guilty  ^<by 
statute,^  and  the  defendants.  Darby  and  Spary,  had  also  pleaded  not 

fuilty  "  by  statute.''     Issue  having  been  joined,  the  following  case, 
y  the  order  of  Mr.  Baron  Alderson,  bad  been  stated  for  the  opinion 
of  the  Court  :— 

The  defendants,- Wm.  Darby  and  Adam  Spary,  at  the  time  of  the 
alleged  trespasses,  thereinafter  respectively  mentioned,  were  inspec- 
tors of  police  and'  constables,  duly  appointed  and  acting  under  the 
Act  forregulating  the  police  in  the  city  of  London  (2  &3  Vict.  c.  94), 
and  at  the  times  thereinafter  mentioiMBd  Wm.  Darby  was  the  acting 
inspector  on  duty  at  the  police-station,  in  the  city  of  London,  called 
the  Blackhorse-oourt  station ;  and  the  defendant,  Adam  Spary,  was 
inspector  on  duty  at  a  police-station  in  the  city  of  London,  situate 
in  Smithfield,  in  the  said  city ;  and  the  defendant,  Thomas  Ellis, 
during  all  the  said  time,  was  inspedxu*  of  police  and  constables, 
duly  appointed  and  acting  under  the  Act  for  regulating  the  police 
in  the  county  of  Middlesex  (10  Geo.  4,  c.  44).  On  the  ISth  day 
of  March,  1845,  the  Right  Hon.  Thomas,  Lord  Denman,  duly 
granted  his  warrant  in  writing,  under  his  hand  and  seal,  which  said 
warrant  was  and  is  in  the  woraa  following,  that  is  to  say  i-^ 

"  England,  \  Whereas  it  is  certified  to  me  by  the  clerk  of  the 
to  wit.  j  Central  Criminal  Court,  that  at  the  General 
Sessions  of  Oyer  and  Terminer  of  our  Lady  the  Queen,  holden  for 
the  jurisdiction  of  the  said  Central  Criminal  Court,  at  Justice  HaH, 
in  the  Old  Bailey,  in  thesuburbs  of  the  city  of  London,  on  Monday, 
the  drd  day  of  February  last,  John  Rawlins,  late  of  the  parisli  of 
Saint  Dunstan  in  the  West,  in  London,  labourer,  was  and  stood 
indicted,  with  others,  for  unlawfully  conspiring  together,  by  artful 
stratajirems  and  devices^  and  false  and  feigned  distresses,  to  deprive 
one  Wm.  Thomas  Reeve  of  the  peaceable  possession  of  a  certain 
house  and  premises,  situate  in  the  pari^  aforesaid,  amnstthe  peace, 
&c.  These  are  therefore  to  will  and  require,  and  in  her  Majesty 's  name 
strictly  to  charge  mid  command  you,  and  every  of  you,  on  sight 
(a)  RepaM  ^  J?*  BAttSTt  flf4>,  Banktev-at^law. 
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htnoSj  to  afyrehcnd  and  take  the  body  of  the  said  Joho  Rawfins,  IUwsa» 
and  bring  mm  before  me,  or  one  of  the  judges  of  her  Majest/s  y^TT^'iBJ 
Court  of  Queen'^s  Bench  (if  taken  in  or  near  the  cities  of  London  or 
Westminster) ;  if  elsewhere,  hetoee  some  justices  of  the  peace  near  to 
die  place  where  he  shall  be  herewith  taken,  to  the  end  that  the  said 
John  BawUns  may  become  bound,  with  two  sufiBdent  sureties,  for  his 
vmnntA  appearance  at  the  next  Sessions  to  be  holden  for  the  juris- 
dietioD  of  tl^  said  Central  Criminal  Court,  to  answer  the  said 
indictment,  and  be  further  dealt  with  according  to  law.  Herein 
fidl  not  at  your  periL  Given  under  my  hand  and  seal  the  ISth  day 
of  March,  1845. 

•<Dehma».''  (US.) 
**  To  John  Hester,  gentleman,  my  tipstaff,  and 

to  all  chief  and  petty  constables,  headborougfas, 

and  ty  thingmen,  and  all  others  whom  these  may 

4?oDcem. 

Wfaidi  said  warrant  was  afterwards,  on  the  day  and  year  aforesaid, 
ddhrered  to  the  defendant,  Thomas  Ellis,  who  then,  ioA  at  the  time 
of  the  arrest  of  the  plaintiff  thereinafiter  mentioned,  was  sudi  inspec- 
tor of  police  and  constables  as  in  that  behalf  mentioned.  On  Sun* 
dqr,  the  6th  day  of  April,  1845,  the  defendant,  Thomas  EUi^  then 
having  the  saia  warrant,  arrested  die  plaintiff  at  Shoreditch,  in  the 
county  of  Middlesex,  under  the  said  warrant,  and  imprisoned  and 
4p4«*n^  the  plaintiff,  and  forthwith  caused  him  to  be  conveyed  in 
CQStody  to  the  saidBlackhorse-court  station,  where  the  defendant,  Wm. 
Spary,  waa  on  duty,  as  such  inspector  as  aforesaid ;  that  said  Wm. 
Duby,  having  satisfied  himself,  9b  the  fact  was,  that  the  plaintiff 
and  the  John  Rawlins  mentioned  in  the  warrant  were  one  and  the 
nme  person,  directed  George  Wardle,  one  of  the  city  pdlioe  con« 
stables,  to  take  the  plaintiff  to  the  said  police-station  in  Smithfidd 
&r  safe  custody,  because  the  accommodation  at  the  said  last-men* 
tioned  station  was  better,  and  the  situation  more  convenient  to  the 
judge's  dbamben,  to  which  it  was  intended  that  the  plaintiff  dbould 
be  taken  the  next  morning ;  the  said  Greorge  Wardle^  taking  the 
warrant  with  him,  accordingly  took  the  plaintiff  in  custody  to  the 
and  station-house  in  Smithfield,  where  the  defendant,  Adam  Spary, 
was  the  inspector  on  duty,  and  the  plaintiff  was  kept  there  in  custody 
fay  the  defendant,  Adam  Spary,  until  the  next  morning  (Monday^, 
when  he  was  taken  before  Mr.  mron  Rolfe,  at  his  diambers  in  Bdls 
Gardens,  when  the  learned  judge  committed  the  plaintiff  to  Newgate 
to  take  his  trial ;  that  the  maintiff  was  confined  m  Newgate  for  the 
CBoae  aforesaid  for  twelve  days. 

The  jdaintiff  was  afterwards  tried  for  the  said  offence  before  the 
Bcoorder  of  London,  and  acquitted. 

That  the  defendants  had  all  had  due  notice  of  action  according  to 
die  form  of  the  statute  in  such  case  made.  The  Question  for  the 
opinion  of  the  Court  was,  whether  it  was  lawful,  under  the  circum- 
stances aforesaid,  to  arrest  the  plaintiff  on  a  Sundag.  Ilie  plaintiff 
contended  that  it  was  not  lawful;  the  defendants  contended  that  it 
was ;  and  in  addition  the  defendants,  William  Darby  and  Adam 
8parf,  contended  that  they  could  not  be  made  liable  as  jo^t  trea* 
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passers  with  the  defendant  Thomas  Ellis;  also  that  thejhad  a  good 
answer  to  the  cause  of  action  charged  in  the  declaration  under  the 
statutes  relating  to  peace-officers  and  constables.  If  the  Court 
should  think  the  arrest  on  Sunday  was  lawful,  then  the  plaintiff 
agreed  that  judgment  may  be  entered  against  him  of  noUe prosequi 
immediately  after  the  decision  of  the  case,  or  otherwise,  as  the  Court 
may  think  fit :  but  if  the  Court  should  be  of  opinion  that  the  arrest 
on  Sunday  was  unlawful,  then  the  defendants  agreed  that  judgment 
by  confession  should  be  entered  against  them,  or  such  one.or  more  of 
them  as  the  Court  should  direct :  and  for  such  damages  as  the  Court 
should  adjudge  immediately  after  the  decision  of  the  case,  or  other- 
wise, as  the  Court  may  think  fit :  but  it  was  agreed  by  all  the  said 
parties,  that  if  the  Court  should  direct  judgment  to  be  entered  against 
only  one  or  two  of  the  said  defendants,  then  judgment  of  nolle  pro- 
aequi  should  be  entered  for  the  other  or  others,  as  the  Court. should 
direct.  The  pleadings  were  to  be  considered  as  part  of  the  case,  and 
either  party  was  to  be  at  liberty  to  refer^ thereto. 

Martin  appeared  on  behalf  of  the  plaintifi^,  and  contended  that  the 
plaintiff  was  not  liable  to  be  arrested  and  kept  in  custody  on  a  Sun* 
day  on  sudi  a  charge  as  that  above  mentioned.  It  was  true  that  a 
criminal  might  be  lawfully  arrested  on  Sunday ;  but  that  was  only 
in  such  cases  as  involved  a  breach  of  the  peace,  which  misdemeanors 
did  not.  The  point  in  the  case  would,  he  submitted,  turn  upon  the 
construction  of  the  29  Chas.  2,  c.  7,  which  was  passed  for  the  better 
observance  of  the  Lord^s  day,  and  the  6th  section  of  which  enacts, 
<'  That  no  person  or  persons  upon  the  Lord'*s  day  shall  serve  or  exe^ 
cute,  or  cause  to  be  served  or  executed,  any  writ,  process,  warrant, 
order,  judgment,  or  decree  (except  in  cases  of  treason,  felony,  or 
breach  of  the  peace),  so  that  the  service  of  twevy^  such  writ,  process* 
warrant,  order,  judgment,  or  decree  shall  be  void,  to  all  intents  and 
purposes  whatsoever,  and  the  person  or  persons  so  serving  or  exe- 
cuting  the  same  shall  be  as  liable  to  the  suit  of  the  partv  grieved, 
and  to  answer  damages  to  him  for  doing  the  same,  as  if  be  or  they 
had  done  the  same  without  any  writ,  process,  warrant,  order,  judg- 
ment, or  decree  at  all."  The  case  at  present  before  the  Court  does 
not  fall  within  this  statute,  for  it  is  not  treason  or  felony,  nor  is  it 
in  truth  any  breach  of  the  peace,  or,  at  all  events,  it  would  only  be 
a  constructive  one,  and  that,  it  was  submitted,  was  not  within  the 
statute.  He  referred  also  to  Rex  v.  Myers  (1  Term  Reports,  265), 
where  it  had  been  held  by  the  Court,  after  time  taken  for  conside* 
ration,  that  one  who  was  convicted  on  a  penal  statute  could  not  be 
apprehended  on  a  Sunday  for  the  nonpayment  of  the  forfeiture. 
[Aldesson,  B. — The  indictment  in  tnis  case  is  contra  pacem."] 
Ves,  but  an  indictment  for  a  conspiracy  like  tlie  present  need  not 
necessarily  be  so  (citing  Comyn^s  Digest,  tit.  Indictment,  (D) 
and  (G)  6).  The  statute  I  have  referred  to  does  not  authorize  an 
arrest  on  misdemeanor.  See  also  Comyn^s  Digest,  tit.  Justice  of 
the  Peace,  B.  A. 

Aiherton,  for  defendant  Ellis. 

JIugh  Hillf  for  defendants  Darby  and  Spary. 

The  Court  said, — It  will  be  unnecessary,  we  think,  to  hear  Mr* 
Atherton  or  Mr.  Hill  for  the  defendants,  as^  in  all  indictable 
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oSences  there  is  a  breach  of  the  peace,  and  we  think  that  the  plain- 
tiff was  lawfully  arrested  upon  this  charge  on  the  Sunday.  How 
are  the  constables  and  officers  intrusted  with  the  execution  of  war- 
rants to  know  whether  there  has  been  only  a  constructive  or  an 
actual  breach  of  the  peace  ?  On  all  misdemeanors  the  party  in- 
dicted is  liable,  on  criminal  process,  to  be  arrested  on  Sunday.  In 
pursuance  of  the  terms,  therefore,  stated  in  this  special  case,  a  nolle 
pro$egui  must  be  entered  as  to  each  of  the  defendants. 

Judgment  of  nolle  prosequi  to  be  entered  as  to  all  the  de- 
fendants. 


RAwuin' 

V, 

Elcis  a^ 

OxHBRf. 
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CROWN  CASE  RESERVED. 

Hilary  Term,  1845. 
The  Queen  v,  William  Tivey.  (a) 

iMeiBuni  fw  nudieiotu  inJwy^-'Neeuiity  qf  malice  agauut  owner'—SiatM,  7  4*  8 
Geo.  4,  e.  30,  m.  16  owif  25  ;  1  Viet,  e,  90, «.  2. 

l^Ofi  €n  mdieiment  for  malieioue  injury  under  etaU  7  4*  ^  ^^*  ^»  <^*  3<^t  '•  ^t  >'  >* 
woi  neceeearyio  ehew  malice  againat  the  owner  qftke  property  injured,  the  etat, 
1  Vict.  e.  90, «.  2,  having  made  no  difference  in  tha{  reepeet, 

THE  prisoner  vras  convicted  at  the  Derby  Winter  Assizes  Thi  Qvmr 
(1844),  upon  an  indictment  for  maliciously  wounding  a  mare, 
the  property  of  R.  B.  Child.  At  the  trial,  which  took  place  before 
Patteson,  J.,  no  evidence  was  given  to  shew  that  the  pnsoner  knew 
to  whom  the  mare  belonged,  or  that  he  had  any  knowledge  of  Mr. 
Chfld. 

W.  H.  AdamSf  for  the  prisoner,  contended  that  malice  against 
the  owner  of  the  property  must  be  proved.  Under  9  Geo.  1, 
c  S2,  s.  1,  proof  of  such  malice  was  required    {R.  v.  Pearce^ 

1  Leach,  C.  C.  527;  2  East,  P.  C.  1072;  R.  v.  Shepherd^  1  Leach, 
C.  C.  589;  2  East,  P.  C.  1078 ;  R.  v.  Hean^  1  Leach,  C.  C.  627; 

2  East's  P.  C.  1078 ;  R.  v.  Austen,  B.  &  R.  490),  although  it 

was  not  necessary  that  the  malice  should  have  previously  existed 

{Ranger'^s  case,  2  East's  P.  C.  1074).  (6)  But  the  stat.  9Geo.  1,  c.  22, 

is  reined  by  7  &  8  Geo.  4,  c.  80 ;  the  16th  sect,  of  which  enacts 

that  *<  if  any  person  shall  unlawfully  and  maliciously  kill,  maim,  or 

wound  any  cattle,  &c.,  every  such  offender  shall  be  guilty  of  felony^ 

and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 

the  Court,   to  be  transported   beyond  the  seas  for  life,   or  for 

any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 

term   not  exceeding  four   years,**  &c.      And  the    25th  section, 

**  That  every  punishment  and  forfeiture  by  this  Act  imposed  on 

any  person  maliciously  committing  any  offence,  whether  tne  same 

be  punishable  upon  indictment  or  upon  summary  conviction,  shall 

equally  apply  and  be  enforced,  whether  the  offence  shall  be  com- 

imttea  from  malice  conceived  against  the  owner  of  the  property  in 

(a)  Reported  by  A.  Bittlbstok,  Btq..  Barrlflter-at-law. 
(6)  See  alto  it.  t.  SeHmonf  R.  &  R.  96. 
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renpect  ci  which  it  shall  be  oommitted  or  otherwise.^  The  7  Wm*  4 
&  1  Vict  c.  90,  s.  2,  recites  7  &  8  Geo.  4,  c.  80,  s.  16,  and  repeak 
'^f'^""*  8o  much  thereof  as  relates  to  the  punishment  of  persons  convicted 
of  an^  of  the  offences  therein  specified,  and  enacts  that  every  persoa 
convicted  after  the  commencement  of  this  Act  (Ist  Oct.  18S7)  of 
any  of  such  offences  respectively,  shall  be  liable  to  be  transported, 
&c.  The  effect,  therefore,  is  to  repeal  the  25th  section  also,  which 
relates  only  to  <^  every  punishment  and  forfeiture  by  that  Act 
imposed  ;^  and  to  leave  the  law  in  this  respect  as  it  stood  under 
9  Geo.  1,  c.  22.  (a) 

Wittmore^  for  the  prosecution. 

The  learned  judge  overruled  the  objection  ;  but  reserved  the  case 
for  the  consideration  of  the  judges. 

In  the  following  Hilary  Term  the  case  was  considered  bv  eight 
of  the  judges,  (b)  who  were  unanimously  of  opinion  that  the  con- 
viction was  right. 

ConvicHon  held  right,  (c) 


IRELAND. 

Commission  of  Oyxr  akd  Tebmixek. 

December  15,  1846. 

Refine  Mr.  Baron  Pxknifathbe  and  Mr.  Justice  Pskriit,) 

The  Queen  v.  Master  son.  (cQ 

Fake  pr§ieme€9^Soidinee, 

P.  M.  wrote  to  two  d^f^ermi  tradert  ineloting  to  each  a  haff  qftAe  eame  flve^potmi 
nateftmdregmeeiedioode  to  be  forwarded  to  kiM,  wkiek  wereaeeorM^lyJerwmrded 
by  each  to  the  amotmt  of  6/.  10«.  in  lUl,  but  theprieoner  made  no  direct  prowdee 
to  either  toeemd  him  the  other  haHf^fthtfiee^pomad  note. 

Bold,  thai  under  theee  eiremmetaneee  an  indictment  for  obtaining  goode  under  faiee 
preteneee  couid  not  be  euetained. 

*"i^  -pATRICK  WILLIAM  MASTERSON  was  indicted  for 
HCAitsMOir.  Jl  having  obtained  goods  under  false  pretences.  It  appeared 
that  the  pnsoner,  who  was  a  shopkeeper  living  at  Timoun,  in 
the  county  of  Kildare,  on  the  8th  of  October  inclosed  two  halves 
of  a  bank  note  for  5/.,  one  half  to  one  Freeman,  a  shopkeeper,  and 
the  other  to  a  ffrocer  named  Barnes,  and  both  of  whom  lived  in 
Cutpurse-row,  Dublin,  requesting  each  of  them  to  forward  goods 
to  hun ;  and  accordingly  Barnes  forwarded  to  him  goods  at  Timolin, 
to  the  value  of  91. 10s.  and  Freeman  to  the  amount  of  SL    Barnes 

(ft)  TUi  foiaX  U  sMntiaiied  by  Mr.  OrwTCt  in  Ut  reoent  editlim  of  Rum.  on  CdmtOf 
▼ol.  3,  p.  572,  note  (ii).  Adyerting  to  tbft  position  that  maliee  against  the  owner  is  not 
BSSBBsary  «nte  7*8  Goo.  4,  c.  30,  s.  16,  he  saysc  « It  may  admit  of  some  donbt 
iihedMr  this  bo  the  pceient  state  of  the  law,  as  the7  &SGeo.4,e.  30,  s.!l6,onljappliea 
to  ' errery  pvnishment  and  fbrfeitnre  by  tkUAxi  imposed;'  and  the  pnniihmeat  lortha 
offnees  suntioned  in  Uiis  section  is  repealed  by  the  1  Vkt.  e.  90,  s.  3,  and  the  MMCBt 
pwdahmaat  is  iwyi^tH  by  the  1  Viet.  e.  90,  as.  S  &a." 

(6)  LQcd  Denman,  C.  J.,  PoUocfc,  C.  B. ;  Patteson,  Coleridge,  Coltman,  and  Bik,  JJ« ; 

(e)  This  case  was  awidentaWy  omitted  in  thelast  votameof  ttase  Bcpo^. 
'"^  Reported  by  W.  St,  Lboxr  Bammmotw,  Esq*,  Bacristar-at-law* 
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having  a  suspicion  that  a  fraud  had  been  committed,  followed  the    Thb  Queek 
prisoner  to  Liverpool,  vrhere  he  was  arrested  as  he  was  just  about  «. 

to  sail  for  America.  Maweesoit. 

Fexnefatheb,  B.,  was  of  opinion  that,  under  the  circumstances, 
the  indictment  could  not  be  sustained,  as  the  prisoner  had  not 
received  the  goods  under  a  false  pretence,  though  such  an  offence 
was  to  be  implied  from  the  circumstance  of  each  half  of  the  5L 
note  being  sent  to  a  different  individual  upon  the  same  day  ;  but 
there  was  do  direct  promise  in  either  of  the  letters  which  had  been 
sent  to  the  traders,  tnat  the  other  half  would  be  forwarded  to  him. 
The  prisoner  was  acquitted  accordingly. 

J.  J.  Currant  for  the  prosecution. 

Smithy  for  the  prisoner. 


V, 

Grace. 


COURT  OF  QUEEN'S  BENCH,  IRELAND. 

December  19,  1846. 

(Before  Blackburks,  C.J.) 

The  Qusen  v.  Gbace.  (a) 

Practice — Indictment 

h  a  ease  qf  felony  where  the  indictment  is  of  great  length,  the  Court  will,  in  the 
aheenee  of  any  okjedion  on  the  part  qf  the  proeecutor,  direct  the  Clerk  qf^e  Croum 
tojkmith  iheprieoner  with  a  copy  qfit. 

IN  this  case  the  prisoner,  who  had  been  committed  for  trial  at  the   The  Qdiek 
last  sitting  of  the  Commission  Court,  upon  a  charge  of  forgery 
preferred  by  the  Trustees  of  Evans's  Charities,  having  removed 
the  case  into  the  Queen's  Bench  by  certiorari, 

H.  M.  Bourne  moved  for  the  order  that  the  prisoner  might  ob- 
tain  from  the  office  of  the  Clerk  of  the  Crown,  a  copy  of  the  indict- 
ment which  had  been  found  against  him.  It  was  not  the  usual 
practice  to  give  a  copy  in  cases  of  felony,  though  it  was  given  as  a 
matter  of  right  in  cases  of  misdemeanor ;  but  m  the  present  case 
Bourne  statai  that  he  understood  that  there  was  no  objection  to  the 
application. 

The  Clerk  of  the  Crown  stated  that  the  indictment  was  of  such 
length,  that  it  would  take  two  days  to  read  it.  It  should  be  read 
to  the  prisoner  in  court,  if  he  required  it,  and  he  could  then  have 
a  copy  of  it  taken  in  short-hand. 

Blackbubns,  C.  J.— You  may  have  a  copy  of  the  indictment, 
the  prosecutors  not  objecting. 

(a)  Reported  1)7  W.  St.  LxgxrBabington,  Esq.,  BaRbter-at-Ia«r. 
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December  Session,    1846. 

December  18. 

The  Queen  o.  Child  and  Othbbb.  (a) 

Forcibh  entry, 

Semble  in  an  indictment  for  a  forcible  entry  it  ie  not  neeeeeary  to  atteye  the  proteeu' 
tor* 9  title  to  tke property:  it  ie  auffieient  to  etate  poeeeeeion;  but  held,  that  if  the 
title  ie  etated  it  need  not  be  proved. 

Tax  Qouv  npHE  defendants  were  indicted  for  a  forcible  entry  under  the 
JL    5  Rich.  2,  St.  1,  c.  8. 

Payne^  on  the  part  of  the  prosecution,  was  about  to  put  in  certain 
deeds  for  the  purpose  of  proving  that  the  prosecutor  was  seised  in  fee 
of  the  property  in  question. 

RoLFE,  B. — I  shall  not  admit  this  evidence ;  the  prosecutor'^s  title 
forms  no  part  of  this  issue. 

Payne  urged  that  it  was  admissible,  inasmuch  as  a  seisin  in  fee 
was  alleged  in  the  indictment,  and  all  the  precedents  seemed  to  con- 
tain the  title  on  which  the  prosecutor^s  claim  rested.  In  Archbold's 
Criminal  Law  it  was  laid  down  that  the  prosecutor  must  prove  a 
seisin  in  fee,  and  also  that  the  premises  must  be  described  with  the 
same  certainty  as  in  a  declaration  in  ejectment. 

Ballantine^  for  the  defendants,  suggested  that  that  was  for  the 
mere  purpose  of  restitution,  and  only  referred  to  a  specification  of 
the  tenements,  and  not  to  the  prosecutor's  title. 

RoLFE,  B. — Whether  it  may  be  proper  to  allege  the  title  or  not» 
it  is  clearly  not  in  issue  here.  I  shall  merely  leave  it  to  the  jury  to 
say  whether  the  prosecutor  was  in  possession  of  this  land ;  and  if  so, 
did  the  defendants  in  a  violent  and  tumultuous  manner  deprive  him 
of  such  possession  ? 
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January  Session,  1846. 

January  6. 

The  Queen  v,  Spusgeon.  (a) 

Larceny, 

Where  property  was  temporarily  depoeited  by  the  owner  in  a  public  room,  and  was 
taken  away  by  the  prisoner  for  the  purpose  of  exacting  a  reward  for  its  restoration, 
the  jury  being  of  opinion  that  he  would  not  have  restored  it  without  such  reward: 
Held,  to  be  larceny, 

Semble  that  it  would  have  been  larceny  if,  having  reasonable  grounds  for  believing  that 
the  owner  meant  to  return  for  the  property,  the  prisoner  took  it  intending  absolutely 
and  at  all  events  to  restore  it,  and  take  the  chance  qf  any  reward  being  given  him, 

Thx  Qvnir   ^T^HE  prisoner  was  indicted  for  stealing  a  bag  and  some  papers, 
J.    the  property  of  John  Philpotts.    From  the  evidence  it  appeared 


SroftQioK. 


(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister.«t«lav. 
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that  the  prcMecutor,  who  was  an  attorney's  clerk,  had  left  the  bag  on  Tbb  Qvnv 
a  bench  m  the  outer  room  of  the  Master's  office  of  the  Queen's  Baich  v. 

while  he  went  into  the  inner  office  to  transact  some  busmess.  On  *'«'"»•''• 
entering  the  latter  he  saw  the  prisoner,  who  was  asking  charity,  and 
who  in  a  few  minutes  quitted  the  room.  Shortly  afterwards  the  pro- 
secutor, on  returning  to  the  place  where  the  bag  had  been  left,  dis- 
covered that  it  was  gone.  As  he  was  returning  to  his  employer  s 
chambers,  he  met  the  prisoner  in  the  street  with  the  bag  in  his  pos- 
session. On  being  riven  into  custody  the  prisoner  said  that  he  took 
the  bag  believing  that  it  had  been  accidentally  left  in  the  office  by 
the  owner,  and  that  his  intention  was  to  restore  it  to  him.  It  ap- 
peared that  on  a  former  occasion  some  papers  which  had  been  missed 
by  the  prosecutor  were  brought  to  his  office  by  the  prisoner,  who 
reoeivea  a  shilling  for  his  trouble. 

The  Recordeb  (after  consulting  Mr.  Justice  Erie),  in  summing 
up  the  case  to  the  jury. — You  must  be  satisfied  tliat  the  prisoner  took 
this  property  agamst  the  consent  of  the  owner,  and  for  the  purpose 
of  gain.  I  am  of  opinion  that  it  is  not  essential  to  the  sustaining 
this  charge,  that  he  had  an  intention  of  converting  this  bag  perma- 
nently to  his  own  use.  I  will  ask  you,  first,  whether  you  think  he 
took  it  with  the  intent  to  exact  a  reward  from  the  owner  for  its 
restoration,  and  with  a  determination  not  to  restore  it  unless  such 
reward  were  given  him.  If  such  is  your  view  of  the  circumstances, 
I  shall  have  no  hesitation  in  saying  that  the  prisoner  has  committed 
larceny.  Or,  secondly,  do  you  think  that,  having  reasonable  grounds 
for  believing  that  tne  bag  belonged  to  some  person  in  the  inner 
office,  who  had  deposited  it  there  for  a  short  time  until  he  should 
return  for  it,  the  prisoner  took  it  with  an  intention  of  returning  it 
absolutely,  and  at  all  events  taking  the  chance  of  any  reward  being 
given  him  for  the  pretended  service  ?  Even  in  this  case  I  am  of 
opinion  that  he  would  be  guilty  of  larceny ;  but  I  would  reserve 
that  question  for  the  opinion  of  the  Judges  before  I  passed  sentence. 
The  jury  returned  the  following  verdict : — 

Guilty  of  taking  the  property  in  order  to  exact  a  reward^  and 
the  prisoner  would  not  have  delivered  it  up  without  such 
reward. 
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January  Session,  1846. 

January  4. 

The  Queen  «.  Hughes,  {a) 

Embezzlement 
Where  the  prisoner  repreeented  to  the  prosecutor  that,  having  a  little  epare  time  on  his 
handSf  he  should  like  to  tttm  it  to  account  in  collecting  debts  (nothing  being  said 
as  to  remuneration,  although  the  prosecutor  intended  to  pay  khn  a  commission,)  and 
accordingly  a  list  qf  debtors  was  given  to  him,  and  Jrom  them  he  received  money 
and  converted  it  to  his  own  use :  Held,  that  the  prisoner  was  a  servant  ifftMm  th 
7  SfSG.4,e.  29,  *.  47. 

The  Queen  ^I^HE  pris(Mier  was  indicted  for  embezzlement,  and  from  the  evi- 
V.  J.    dence  of  the  prosecutor  it  appeared  that  he  had  been  formerly 

Hughes,  employed  by  him  as  a  servant ;  but  having  gone  into  service  else- 
where, he  came  to  him  shortly  before  the  alleg^  offence,  and  repre- 
sented himself  as  having  a  little  spare  time  on  his  hands  whidi  he 
wished  to  turn  to  account  by  collecting  debts;  that  upon  this  he, 
the  prosecutor,  gave  him  a  list  of  p^sons  who  were  indebted  to  him, 
and  it  was  the  money  subsequently  collected  by  the  prisoner  from 
such  debtors  that  he  was  now  charged  with  embezzling.  Nothing  was 
said  about  payment  for  his  services  at  the  time  the  list  was  obtained; 
but  the  prosecutor  intended  to  give  him  the  ordinary  commission. 

Doane^  for  the  prisoner,  contended,  that  on  this  evidence  the  pri- 
soner could  not  be  said  to  be  the  servant  of  the  prosecutor.  He 
quoted  R.  v.  Freeman  (6  C.  &  P.  634.)  In  that  case  the  prisoner 
.  had  often  been  sent  to  receive  money,  and  oa  the  occasion  on  which 
he  was  charged  with  embezzling  it  he  was  to  receive  sixpence  for  his 
trouble,  and  the  Judges  held  that  he  was  not  a  servant  within  the 
Act.  Here  the  prisoner  had  never  before  been  employed  in  the  capa- 
city of  collector,  and  nothing  was  said  about  remuneration. 

O'Brien^  for  the  prosecution,  quoted  R.  v.  Spencer  (R.  &  R.  299), 
where  the  circumstances  much  more  nearly  approached  those  under 
discussion.  There  the  prisoner  was  employed  merely  during  his 
leisure  hours  in  carrying  out  parcels,  and  the  prosecutor  was  to 
pay  him  what  he  pleased,  and  the  case  was  held  to  be  within  the 
statute. 

Mr.  Commissioner  Bullock. — I  have  had  considerable  doubt 
about  this  case ;  but  on  consulting  the  Recorder  and  discussing  it 
with  him,  I  think  that  although  the  facts  very  nearly  approach  those 
that  have  been  held  insufficient  to  establish  service,  I  should  not  be 
justified  in  withdrawing  the  case  from  the  consideration  of  the  jury. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister. at*law. 
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COURT  OF  QUEEN'S  BENCH,  IRELAND. 
Tuesday,  June  2,  1846. 

[iV  ESBOE.] 

Patbice  Hayss  and  Patbick  Rice,  otherwise  Boueke,  v.  The 

Queen. 
William  Fogaety  v.  The  Queen,  (a) 

OuMmgt  to  the  arrag  in  a  erimimd  coM&^Nim'^ntmmomng  ofjurort  umder  »tat.  3  (f  ^ 
VkL  c  91 — ChaUageto  the  poU— Record,  Error—Mntry^^  judgment'^  iMdictmeni 
—Award  o/Jmy—S^le  of  Court 

h^crimutaleam  ih«  arrmf  woM  ehattmgsd  on  th9 growdi  that  th$  jurort  were  not  sum* 
momd  six  days  before  the  opening  the  commission  t  nor  six  days  he/ere  they  were  to  attends 
That  the  names  of  the  jurors  were  not  specified  in  a  warrant  to  the  summoning  t^Jghet 
pgned  by  the  sheriff,  That  the  jurors  were  not,  in  faet^  summomd  to  the  assizes.  That 
■0  original  stsmmons  signed  by  the  sheriff  was  executed  to  the  summoning  qfficer.  That 
nsma  of  persons  were  returned  on  the  jury-pond  which  were  not  contained  in  the  jurors* 
booh  fir  the  current  year.  That  a  competent  number  of  jut  ore  on  the  panel  were  not 
summomd  in  manner  and  form  reamred  by  the  statute.  That  there  were  not  fhirty-^ix  of 
Ike  jurors  on  the  pand  susmonei  six  dtofu  at  feast  b^re  the  day  on  which  they  were  to 
eUauL  Challenges  to  the  poll  were  tendered  on  the  ground  that  certain  jurors  had  not 
hees.  duly  summoned  to  attend,  pursuant  to  the  stat^  3  jf  4  Wm,  4s  c.  91,  and  ako  that 
tkebr  names  were  not  specified  in  a  warrant  or  mofidat^  signed  by  the  sker^,  or  under* 
thir^,  direeied  to  the  mmmoning  officer : 

Sdd,  that  theem  several  ehaOenges  were  insufficient  in  in  v. 

A  prisoner  was  found  guiUy,  under  1  Vict.  c.  85,  on  one  count,  of  firing  at  with  intent  to 
wader  ^  and  on  another,  of  inflicting  an  injury  dangerous  to  life  with  sante  intent,  Upom 
tkereeorda  separatejudamentand  award  of  extcntiom  was  entered  upon  each  count, 

Udi,  that  judgment  woe  rtght^y  so  entered 

Bdd  eUoj  that  in  a  count  upon  the  second-  section  of  the  statute  1  Vict,  c.  85,  it  is  net 
necessary  to  aver  that  the  acts  which  are  alleged  as  the  means  whtrsby  tlie  injury  ie 
duagei  to  have  been  inflicted,  have  been  done  **  felonious^," 

hie  enough  to  oner  upon  the  record  that  the,  jury  were  commanded  to  come  before  the 
**juitiGes  and  commissioners  aforesaid  at  the  assizes^"  without  specifying  more  paiticutarly 
the  sty.'e  of  the  court,  or  the  commission  under  whuA  the  judges  act. 

AT  the  Spring  Assizes  of  1B46,  for  the  North.  Riding  of  the  Haym&Rice^ 
county   of  Tipperary,  Patrick   Hayes  and   Patrick   Rice,     ^>»erw»se 
otherwise  Kourke,  were  tried  befbre    Mr.  Justice    Balland   and  "^^    ' 

convicted   of   conspiring  with   one  Michael    Hawkins  to  murder   The  Quxik. 
one  Patrick  Clarke.  Fo^arty 

At  the  trial  Patrick.  Hayes,  tendered  a  challenge  to  the  array,.        *^^"^ 
which,  after  commencing  in  the  usual  form,  alleged  as  grounds  of  Tux  Quksk. 
challeoge — 

First.  "  That  the  jurors  eqipannelled  were  not  duly  summoned 
to  the  said  court.'' 

Secondly.  *'  That,  the  jurors  on  the  ^id  panel  were  not  duly 
luraaKmed  to  the  said  court'' 

Thirdly.  '^  That  the  jurors  so  empannelled  were  not  summoned 
to  the  said  court  six  days  at  least  before  the  day  of  opening  the 
(oounissdon.'" 

Fourthly.  *<  That  the  entire  of  the  jurors  on  said  panel  were  not 
nimmoned  to  the  said  oourt  six  days  before,  the  opening  of  iha 
eommissionr 

Fifthly,  '^Tbat  the  said  jurors  so  empannelled  were  not'sum^ 

(a)  RrportedbyW.  St.  LBQmBAvrNGTtyN,  ^q.,  Bltfri«ter*st«»lMr* 
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IIaym&Ricb,  monecl  to  the  said  court  six  days  at  least  before  the  day  on  which 
otherwise      the  said  jurors  were  to  attend.*" 

RouRKE,  Sixthly.  **  That  the  entire  of  the  jurors  on  the  said  panel  were 

The  Quksn.   not  summoned  to  the  said  court  six  days  at  least  before  the  day  on 

And         which  the  said  jurors  were  to  attend.'' 

FboARTY  Seventhly.  "  That  the  names  of  the  said  jurors  so  empannelled 

Thk  Queen,   ^^^e  not  specified  in  a  warrant  or  mandate  signed  by  the  sheriff  of 

the  county  of  Tipperary  aforesaid,  and  directed  to  any  bailiff  or 

other  officer  appointed  by  said  sheriff  to  summon  juries.'^ 

Eighthly.  "  That  the  bailiff  or  bailiffs  who  summoned  the  jurors 
on  said  panel,  were  not  authorized  so  to  do,  in  manner  and  form  as 
required  by  the  statute.'' 

Ninthly.  "That  the  summons  of  the  said  jurors  so  empannelled 
was  not  made  in  manner  and  form  required  by  the  statute  in  this 
behalf." 

Tenthly.  "  That  the  summons  of  the  said  jurors  on  said  panel 
was  not  made  in  manner  and  form  required  by  the  statute  in  this 
behalf." 

Eleventhly.  "  That  the  jurors  or  persons  named  as  for  such  on 
said  panel  were  not  in  fact  at  all  summoned  to  said  assizes  as  by 
law  tney  ought." 

Twemhly.  "  That  no  original  summons  signed  by  the  sheriff  as 
by  law  required  was  executed  by  the  sheriff  to  the  officer  or  officers 
who  summoned  the  said  jurors  so  empannelled,  as  by  law  there 
ought  to  have  been." 

Thirteenthly.  "  That  no  original  summons  sigi)ed  by  the  sheriff, 
as  by  law  required,  was  executed  by  the  said  sheriff  to  the  officer  or 
officers  who  summoned  the  said  jurors  so  empannelled,  as  by  law 
there  ought  to  have  been." 

Fourteenthly.  "  Because  the  said  sheriff  has  returned  on  said 
panel  the  names  of  persons  not  contained  in  the  jurors'  book  for  the 
current  yean" 

Fifteenthly.  "  That  no  original  summons  signed  by  the  sheriff  as 
by  law  required  was  executed  by  the  said  sheriff  to  the  officer  or 
ofHcers  who  summoned  the  said  jurors  on  said  panel  as  by  law  there 
ought  to  have  been." 

Sixteenthly.  "  That  a  competent  number  of  said  jurors  on  said 
panel  was  not  summoned  in  manner  and  form  required  by  the 
statute  in  this  behalf." 

Seveuteenthly.  "That  there  were  not  thirty-six  of  said  jurors  on 
said  panel  summoned  as  by  law  they  ought,  six  days  at  least  before 
the  day  on  which  the  said  jurors  were  to  attend,  to  wit,  at  Nenagh, 
in  the  said  county  Tipperary,  North  Riding,"  &c.  &c. 

The  array  was  challenged  on  similar  grounds  on  behalf  of 
Patrick  Rice.  To  these  challenges  the  counsel  for  the  Crown 
demurred ;  and  the  Court  allowed  the  demurrer  in  each  case. 

Afterwards,  upon  one  John  Russell  being  called  to  be  sworn 
upon  the  jury,  the  prisoners  tendered  a  challenge  to  the  poll  for  the 
following  causes :— "  Because  the  said  John  Russell  was  not  duly 
summoned  to  attend  as  a  juror  at  this  present  assizes,  pursuant  to 
the  Stat.  8  &  4  Wm.  4,  c.  91  ;^  and  because  ^'  the  name  of  the  said 
John  Russell  was  not  specified  in  a  warrant  or  mandate,  signed  by 
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tbe  said  Bheriff,  or  undersherifF,  and  directed  to  the  bailifF,  or  other  Haym  k  Rick, 
officer  appcHDted  by  the  said  sheriff,  to  summon  juries.***  Upon  the  ^c^wisc 
first  ground  of  chalknge,  the  Crown  took  issue,  and  triers  were  ^y"' 
appointed,  who  found  against  the  challenge ;  to  the  second  ground  Thx  Qcbxit. 
<M  challenge,  the  Crown  demurred.  The  Court  allowed  the  ^"'^ 
demurrer,  and  Russell  was  sworn  upon  the  jury.  The  validity  of 
these  several  challenges  now  came  on  to  be  argued  in  this  court, 
upon  a  writ  of  error.  William  Fogarty,  at  the  same  assizes,,  was 
convicted  upon  an  indictment,  containing  two  counts ;  the  first  of 
which  charged  that  he  did  wilfully,  maliciously,  unlawfully,  and 
feloniously,  assault  one  Michael  McDonald,  by  unlawfully  and 
feloniously  discharging  a  loaded  pistol  at  him  \  by  means  of  the 
discharging,  &c.  of  said  pistol,  so  charged,  &c.,  he  wilfully,  mali- 
riously,  unlawfully,  and  feloniously,  did  penetrate  and  wound  him, 
with  the  intent  to  murder  him,  the  said  Michael  McDonald.  In 
the  second  count,  the  prisoner  was  charged  with  having  wilfully, 
maliciously,  unlawfully,  and  feloniously,  by  certain  means  therein 
set  out,  caused  to  the  said  Michael  McDonald  a  certain  bodily 
injury,  dangerous  to  life ;  "  to  wit,  by  then  and  there  shooting,  &c. 
(setting  out  the  means)  at,  discharging,  &c.  against  the  person  of 
the  said  M.  McDonald ;  and  by  means  of  the  said  shooting,  &c. 
then  and  there  striking,  &c.  the  said  M.  McDonald,  in  and  upon 
the  breast,  &c.,  so  that  the  body  of  him,  the  said  M.  McDonald, 
was  then  and  there  grievously  wounded  and  injured;  and  the  life 
of  him,  the  said  M.  McDonald,  was  thereby,  &c.  endangered,  &c., 
with  intent  unlawfully,  feloniously,  and  of  his  malice  prepense,  to 
murder  him,  the  said  Michael  McDonald,  against  the  peace,  &c.'*^ 
The  prisoner,  Fogarty,  challenged  the  array,  for  the  same  causes 
as  the  prisoners  Rice  and  Hayes,  and  also,  upon  one  Henry  Russell 
being  called  as  a  juror,  put  in  a  challenge  to  the  poll,  on  the  same 
grounds  as  the  challenge  to  the  poll  in  the  previous  case  {R^.  v. 
Bice  and  Hayes),  To  both  challenges  the  Crown  demurred,  and 
the  Court  having  allowed  the  demurrers,  the  prisoner  was  eventually 
found  guilty  upon  both  counts,  and  sentenced  to  death.  Upon  the 
record,  after  the  finding  of  the  jury  was  recited,  the  judgment  was 
entered  in  the  following  manner : — "  Whereupon  all  and  singular 
the  premises  being  seen,  and  by  the  said  justices  here  fully  under- 
stood, it  is  considered  and  adjudged  by  the  Court  here,  that  he, 
the  said  Wm.  Fogarty,  for  the  said  felony,  in  the  said  first  count 
in  the  said  indictment  above  specified  and  charged,  be  taken,  &c. 
(setting  out  the  judgment  of  execution  in  the  usual  form) ;  and  it  is 
further  considered  and  adjudged  by  the  Court  here,  that  he,  the 
said  Wm.  Fogarty,  for  the  said  felony,  in  the  said  second  count  of 
the  aforesaid  indictment  above  specified  and  charged,  be  taken,  &c.^ 
(setting  out  judgm^t  of  execution  as  before).  Upon  this  record, 
a  writ  of  error  was  sued  out,  and  in  addition  to  the  questions 
nused  in  the  case  of  R^.  v.  Rice  and  HaycMf  upon  the  several 
challeDges  to  the  array,  and  to  the  polls,  several  objections  were 
taken  to  the  form  of  the  record  in  this  latter  case  of  Reg.  v.  Fogarty. 
Under  these  circumstances  it  was  arranged  that  the  questions  aris- 
ing on  both  writs  of  error  should  be  argued  together. 
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flATss &mfos,     The  prifloners  mete  broogfat  up  by  a  habmu  ^mrptis  to  theluur  of 

^JgjwjJJ*^     the  court 

^""^         Richard  Arm^irong  md  jFVtmm  Meaglur,  for  Ae  phintiffli  ia 

7mE'Qi«v.  error.  ^For  the  prisoner  Fog«rty  it  wa»  contended  that  the  }udff. 

And        ment  awarded  was  erroneous;  that  the  extreme  punishment  m  tbe 

'Voomr  offence  charged  in  the  first  count  being  transportation,  sentence  of 
Tme  Qmir.  death  was  void  {RMf  v.  Browne,  7  Ad.  &  Ell.  58 ;  R.  v.  EUUj 
6  B.  &  C.  895) ;  and  that  the  sentence  of  death  ou^ht  not  to  be 
passed  upon  the  prisoner  upon  the  second  count  whilst  he  was  under 
sentence  of  death  ^ipon  the  first  count.  (Sex  v.  JenrnngSj  R.  &  R. 
C.  C.  388;  Sea;  v.  Brady,  R.  &  R.  C,  C.  868;  Fost,  C.  L.64; 
Coles's  case,  Plowden,  401 ;  Hales  v.  Peitit,  ib.25S ;  A.  v.  Doherty.) 
The  judgment,  if  erroneous,  must  be  reversed.  Punishment  could 
not  bo  awarded  here,  nor  can  this  Court  send  back  the  record  to 
have  the  error  amended.  (  Whitehead  v.  The  Queen,  9  Jur.  694.)  The 
first  count  does  not  state  that  the  prisoner  held  the  gun  in  his  hand. 
<2  Hale,  P.  C.  185.)  The  second  count  is  also  bad,  for  the  acts 
alleged  in  it,  as  the  means  whereby  the  injury  was  inflicted,  are  not 
averred  to  have  been  done  feloniously.  (Archb.  C.  L.  p.  60 ;  Rex  v. 
JNicholas  and  Others,  7  C.  &  P. ;  R^,  v.  Durkin  and  Magtoood^ 
1  Crawf.  &  Dix.  835 ;  R,  v.  Green,  C.  &  D.  C.  C.  T7.)  The  form 
of  the  indictment  is  taken  from  that  in  11,  v.  Cruse  (8  C.  &  P.  541) ; 
but  there  all  the  acts  are  alleged  to  have  been  done  feloniously.  The 
judgment  is  informally  entered.  (Viner's  Ab.)  The  award  {a\  of 
the  jury  also  is  improper.  The  commission  under  which  the  judges 
sit  is  threefold  ;  tlie  commission  of  assize,  of  Oyer  and  Terminer, 
and  of  gaol  delivery.  They  are  distinct  courts.  (1  Bac.  Ab.  tit. 
Courts,  604  Sz:  607.)  The  commission  of  assize  is  only  to  try  actions 
relating  to  land ;  yet  here  the  sheriff  is  connnanded  to  cause  the  jury 
to  come  to  **  the  assizes.^'  A  mis-statement  in  the  style  of  the  court, 
.even  in  the  caption,  vitiates  the  record.  Here  the  jury  are  Bum- 
xnoned  to  that  court  in  which  the  issue  cannot  be  tried.  (Bac.  Ab.  tit. 
Juries,  Cro.  J.  588;  Cottingham  v.  Griffiths  and  Snow,  Cro.  El.  S59; 
Whitehead  v.  The  Queen,  9  Jur.  694;  2  Hawk.  P.  C.  Ch.  6, 6,7; 
Fines  v.  Norton,  Cro.  Car.  278 ;  Charlton  v.  BurfiU,  1  M.  8c  Sc. 
450;  Dooey  v.  iro6«o«,  6  T.  460 ;  Gilb.  Hist.  C.  P.  178.)  As  to 
^;he  second  class  of  objections,  relative  to  the  formation  of  the  juries, 
which  applied  equally  to  the  cases  of  all  the  prisoners,  it  was  con- 
tended that  the  statute  3  &  4  Wm.  4  was  mandatory,  and  that,  its 
|>rovi8ions  not  having  been  strictly  followed,  the  challenges  oughft  %o 
nave  been  allowed.  The  Act  was  not  framed  fer  the  ease  of  jury- 
-men  alone.  If  the  panel  is  not  made  out  aooording  to  the  jmonT 
book,  how  is  the  prisoner  to  know  who  are  to  compose  the  pand,  bo 
as  to  be  able  to  take  his  objections  to  them  P  The  statute  otight  to 
be  interpreted  liberally  in  favour  of  a  party  about  to  be  put  on  bis 
(rial.  A  challenge  to  the  array  lies  not  «nerdy  for  unkidtfTeRfioe 
rf  the  retunmig  officer.  {Reg.  v.  O'OmneU,  11  Ci.  &  Fin.  per 
Lord  Denman.)     The  14th  sec.  of  3  &  4  Wm.  4  provides,  that  tlie 


'  <«)  Tbc  Mmd  WIS  «Dtered  «pon  tbe  record  in  Uie  IblUnvliip  maimer  :-^"  Wherenpoii,  Uw 
•aid  sheriiF  of  Uie  aaki  4»antY  of  Tipperary  U  bj  Uie  Court  here  commaadod  tbatbe  oaaae 
immediately  to  oome  befort  the  justices  and  commissioners  aforesaid,  at  the  assizes  hezt  at 
Nenagh  aforesaid,  a  jury  of  honest  and  lawful  men  of  the  body  of  said  county,"  &c. 
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lUMes  eftke jurors  shall  beput  tip  fiir  inspection  fcr  aeren  days,  shew*  Hatis  ^  Rtcc, 
ii^  thrt  it  is  an  Act  passed  for  toe  benefit  ci  the  prisoner*  Even  if  it     ^erwise 
be  tme^  as  laid  down  in  the  passage  cited  from  Bacon's  Abr.,  that  it      '^<'^^'* 
is  sufficient  if  the  jurors  are  summoned  two  days  before,  still  the   Thk  Qorttr. 


pesent  chalknge  is  good,  for  we  chalknge  on  the  ground  that  the         ^^ 


are  not  summoned  as  by  law  they  ought :  it  is  a  good  chal 
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!  at  common  law.  With  respect  to  the  section  (11th)  which  Trx  Quitir. 
iies  to  the  ground  of  challenge,  that  there  are  names  on  the  panel 
ch  are  not  in  the  jurors'  book,  the  whole  object  of  that  section 
is,  that  the  sheriff  shall  resort  to  the  book,  and  not  elsewhere,  for  a 
jury,  and  that  the  common  law  power  of  selecting  a  jury  be  con- 
fined. As  to  its  being  more  properly  a  ground  of  cbalJenge  to  the 
poQy  there  is  a  difficulty  in  so  challenging,  for  the  prisoner  does  not 
Know  who  the  parties  are ;  they  are  not  represented  by  any  name 
in  the  book ;  he  does  not  know  to  whom  to  apply  for  information 
as  to  their  diaracter ;  he  mi^ht  be  entitled  to  challenge  ta  the  favour 
if  he  knew  who  the  parties  were ;  they  might  be  his  greatest 
enemies.  [Blackbuene,  C.  J. — ^Formerly  a  prisoner  Jiad  no  manner 
oi  knowing  the  names  of  the  jurors  until  they  were  called  over  in 
court.]  Now  if  this  challenge  be  disallowed,  any  person,  from  any 
quarter  o£  the  world,  might  be  put  on  the  panel,  be  they  who  they 
may.  If  the  Act  is  not  mandatory,  the  prisoner  is  deprived  of  the 
power  o{  challenge  to  the  poll,  because  he  cannot  tell  who  the  per« 
SODS  are  who  form  the  panel. 

Greene^  A.  6.,  and  Satsasey  for  the  Crown. — The  judgment  of 
the  Court  in  Fogarty*8  case  has  been  correctly  entered  on  the  record. 
If  a  separate  ludgment  had  not  been  entered  upon  each  count,  the 
prisoner  would  then  no  doubt  have  objected  that  a  general  judg- 
ment had  been  entered,  although  there  was  a  separate  finding  on 
'each  count.  {Rep.  v.  0\Connell,  11  CL  &  fin.)  All  the  Court  has 
to  do  is  to  look  at  the  judgment  upon  each  particular  count,  and 
see  if  it  is  warranted.  (4  Cbitt.  Cr.  L.  871.)  It  is.  not  necessary  in 
prosecutions  under  the  statute  1  Vict.  c.  85»  to  annex  the  word 
^  feloniously  ^  to  each  of  the  acts  dbar^ed  in  the  indictment  as  the 
means  whereby  the  offence  was  committed :  the  statute  says,  in 
the  9nd  section,  *^  that  whosoever  shall  administer  to,  or  cause  to 
be  taken  by,  any  person,  any  poison  or  other  destructive  thing, 
sr  Aall  stab,  ov  cut,  or  wound  any  person,  or  shall,  by  any 
SMoiia  whatsoever,  cause  to  any  person  any  bodily  injury  dan- 
serous  to  life,  with  intent  to  commit  murder,  shall  be  fi^uilty  of 
nionj,^  &C;  Therefore,  it  is  clear  that  you  are  not  bound  to  aver 
that  it  was  by  a  felonious  act  the  assault  was  committed.  As  to 
the  challenges  to  the  array,  there  can  be  no  challenge  to  the  array, 
except  for  an  unmdifferency  or  default  of  the  sheriff.  (O'Cannell  v. 
Tkg  Queem,  11  CI.  fc  Fin.,  per  Lord  Lyndhurst  and  Tindal,  C  J.) 
And  it  must  be  for  a  default  in  the  panel  at  the  time  of  the  array. 
(Coke  LiL  156,  a.)  Nothing  which  takes  place  after  the  array  is 
ianned  can  vitiate  it.  (Dyer,  pi.  56 ;  Vin.  Abw  Trial,  M.  C.  3S6; 
ikTfiid,  J.  C.2;  a  Boilers  Ab.  Trial,  L.  4;  Bre.  Ab.  Jury,  657; 
Tr.  per  Paia»  p«  165.)  There  is  a  fallacy  in  confounding  the  words 
xtlum  and  suouooobu  If  the  party  whose  name  is  on  the  panel 
appears^  diottgh  he  is  Bot  sawmooed,  what  defect  can  it  be  ia  the 


no 
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Hatm  &  Rice,  panel  that  he  was  not  summoned  ?  As  to  the  j  urors  not  being  sum- 
^RouwIe!  nioned  six  days  before  the  commission  day.  [Blackbokne,  C.  J. 
V.  '  — That  is  not  required  by  the  Act  of  Parliament.  Crampton,  J. 
— The  juror  is  summoned,  because,  if  he  were  not  summoned,  he 
could  not  be  fined  in  case  of  his  non-attendance.1  As  to  the  neces- 
sity of  the  name  appearing  on  the  jurors^  book,  the  man  whose  name 
appears  on  the  panel  may  have  since  changed  his  name  by  Act  of 
Parliament,  or  by  royal  license ;  it  does  not  necessarily  follow  that 
he  is  not  the  same  juror  who  was  summoned  and  i-etumed  on  the 
panel.  Even  for  the  purpose  of  fining  the  sheriff,  the  Court  must 
be  satisfied  that  his  act  was  wilful ;  all  the  enactments  on  this  sub> 
ject  were  made  for  the  ease  of  the  j  urors,  not  the  prisoner,  to  pre- 
vent their  being  fined  improperly,  and  that  they  should  have  notice. 
The  challenge,  on  the  ground  tHat  a  juror  has  not  been  summoned, 
admits  that,  otherwise,  he  is  a  proper  juror.  An  affirmative  statute 
does  not  operate  to  do  away  with  the  common  law.  (Bac.  Ab.  tit, 
"  Stat."  g.  12.)  The  stat.  8  &  4  Wm.  4,  c.  91,  is  not  intended  to 
be  mandatory  upon  the  sheriff,  for  the  4th  section  begins,  "  for  the 
assistance  of  the  sheriff  in  framing  the  jurors'  book,"  &c.,  and  then 
proceeds  to  direct  that  certain  measures  shall  be  taken  to  facilitate 
the  preparation  of  a  jurors^  book;  and  after,  in  the  fdllowing  sec- 
tions, making  provisions  for  making  out  jury-panels,  &c.,  the  sta- 
tute in  the  84tn  section  provides,  that  "  if  any  sheriff,  or,  &c.  shall 
wilfully  transgress  in  any  of  the  cases  aforesaid,  or  shall  neglect  to 
summon  any  juror  less  than  four  days  before  the  day  on  wnich  he 
is  to  attend,  tne  Court  is  required  to  set  such  fine  upon  him  as  the 
Court  shall  think  meet,  according  to  the  nature  of  the  offence.'* 
[CuAMPToir,  J. — I  referred  to  the  practice  pursued  at  the  Cork 
assizes,  which  sometimes  lasted  three  weeks ;  a  certain  set  of  jurors 
were  summoned  to  attend  for  a  portion  of  the  assizes,  and  another 
set  for  another  portion,  and  so  on,  by  which  means  the  inconve- 
nience of  detaining,  during  the  entire  of  the  assizes,  such  a  number 
of  persons  as  composed  the  panel  of  that  large  county  was  avoided.] 
The  jurors  were  there  empannelled  and  ready  to  do  their  duty,  the 
sheriff  being  also  perfectly  impartial ;  therefore,  to  accede  to  the 
proposition  maintained  by  the  prisoner's  counsel  would  be  contrary 
to  all  precedent,  and  the  invariable  practice  for  the  last  hundred 
and  fifty  years,  both  in  this  country  and  in  England.  The  second 
ground  of  challenge  to  the  array  is,  that  the  sheriff  has  returned 
three  names  upofa  the  panel  which  do  not  appear  in  the  jurors'  book, 
but  that  objection,  even  if  good,  is  not  well  pleaded.  The  names  of 
the  parties  ought  to  have  been  set  out ;  if  not,  how  are  we  to  dis- 
cover them  ?  Where  are  we  to  look  for  them,  in  order  to  ascertain 
how  the  fact  is  ?  The  names  should  have  been  set  out,  to  enable 
the  Crown  to  take  issue  on  the  fact ;  but,  from  the  way  in  which 
the  challenge  was  framed,  we  have  been  compelled  to  take  an  issue 
in  law.  If  the  Jury  Act  gives  a  right  of  challenge  at  all  in  such 
case,  it  is  a  challenge  to  the  poll.  The  statute  (3  &  4  Wm.  4, 
c.  91)  makes  the  sheriff  liable  to  a  fine  if  he  puts  any  such  person 
on  the  panel,  which  shews  that  the  whole  scope  and  object  of  the 
statute  is  for  the  ease  of  the  juror.  Though  tne  English  Jury  Act 
(6  Geo.  4,  c.  50)  is  much  more  stringent  in  its  terms,  there  la  no 
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precedent  of  such  a  challcDge  as  this  having  been  founded  on  it.  Hayks&Rick, 
In  the  Stat.  West.  2,  c.  S8,  there  is  a  clear  negative  enactment  that     otherwise 
certain  parties  therein  described  shall  not  be  put  in  juries.     Yet,  if      ^"^J*** 
they  be  actually  returned,  and  appear,  it  ^vas  held  not  to  be  a   Tbs  oiuny. 
/ground  of  challenge.     (Bac.  Ab.  tit.  «  Juries,"  (E)  6 ;  Fitz.  Nat.         And 
Br.  165 ;  2nd  Coke  Instit.  446.)     In  Rew  v.  Hunty  4  B.  &  A.  480      ^~^»'^ 
(see  also  R.  v.  Edmonds^  B.  8e  A.  479),  the  Chief  Justice  says,    The  Qobik. 
^*  If  on  these  affidavits  we  were  to  grant  a  rule,  we  should  intimate 
it  to  be  our  opinion  that  in  every  case  which  may  be  tried,  whether 
civil  or  criminal,  if  the  party  against  whom  the  verdict  passes  chooses 
to  apply,  he  will   lie  entitled  as  of  right  to  a  new  trial,  in  case  he 
shews  to  the  Court  that  any  one  juryman  has  not  been  duly  sum- 
moned to  attend.     This  would  be  going  a  great  deal  too  far."     It 
never  was  thought  of,  during  the  whole  of  that  case,  that  a  challenge 
to  the  array  would  lie.     If  they  wished  to  take  advantage  of  there 
being  on  the  panel  persons  whose  names  were  not  returned  on  the 
jurors^  books,  they  might,  perhaps,  have  challenged  the  array  for 
unindifTerency  of  the  sherifr,  assigning  these  facts  as  evidence  of  it ; 
but  the  challenge  in  its  present  form  is  bad.    [Burton,  J.— If  such 
objections  were  to  prevail,  it  might,  in  many  instances,  be  almost 
impossible  to  go  through  the  business  of  the  assizes.]     The  I5th 
sec  3  &  4  Wm.  4,  c.  91,  saves  the  rights  of  judges  to  issue  a  pre- 
cept for  the  return  of  a  jury,  as  heretofore,  who  shall  be  qualified 
according  to  that  statute ;  but  the  only  qualification  required  is,  that 
they  shall  be  returned  from  the  body  of  the  county.   Either  being  in 
the  jurors'  book  is  a  qualification,  or  it  is  not.     If  it  be  not  a  quali- 
fication, it  is  unnecessary  that  the  names  should  appear  in  the  book, 
and  the  challenge  falls  to  the  ground  ;  and  if  it  be  a  qualification, 
the  99th  section  of  the  statute  clearly  shews  that  it  is,  if  any,  a 
ground  of  challenge  to  the  poll,  and  not  to  the  array. 

Judgment. 

Blackburnk,  C.  J.,  after  recapitulating  the  facts  of  the  case 
and  the  pleadings,  and  briefly  stating  that  the  objections  taken  to 
the  form  of  the  record  in  FogaHya  case  were,  in  the  opinion  of  the 
Court,  untenable,  proceeded  to  say  : — ^The  ground  of  a  challenge  to 
the  array  ought  to  be  or  must  be  either  unindifierency— that  is,  par- 
tiality— or  some  default  in  the  sherifi^  or  other  officer  who  returns 
the  jury-paneL  Lord  Tenterden,  in  Rea  v.  Edmonds  (4  B.  &  A. 
479),  says  such  a  challenge  *^  is  always  founded  on  something  per- 
sonal to  the  officer  by  whom  the  Jury  has  been  summoned.'"  Now 
before  going  more  particularly  into  the  case,  I  may  observe  that 
there  is  not  a  single  allegation  of  favour  or  partiality  made  against 
the  sheriff  in  this  case ;  the  sum  of  what  is  charged  amounts  to  an 
omission,  a  species  of  constructive  partiality.  Now  the  summoning 
of  the  jurors  is  the  duty  of  the  sheriff  ^s  officers;  it  is  impossible 
that  a  single  person  can  summon  every  juror  in  the  county.  This 
chdlenge,  to  prevail,  ought  to  assume  a  different  shapes— a  shape  by 
which  the  sheriff  should  be  inculpated ;  and  it  appears  to  me,  there- 
fore, if  I  went  no  further,  that  there  is  no  fbunoatioii  tx  this  dud- 
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H«Mi6  B«a^  lenge  by  the  kw  of  the  land.  The  15th  aeetiOD  «if  the  statute  wfaieh- 
<>^^"]B^  is  TCfore  me  (8  b  4  Wm.  4,  c.  91  )>  provides  that  nothing  theiein 
*"'^^*^  coataiaed  **  shall  be  construed  to  prevent  the  Court  of  King^s 
Tee  Qbnaat.  Bench,  or  any  Court  of  Oyer  and  Terminer,  Graol  Delivery,  or 
AnA  Sessions  of  the  Peace,  from  respectivdy  having  and  exercising  the 
^"^T^  same  power  and  authority  as  they  may  now  have  and  exercise^ 
Tn  QmH.  in  issuing  any  writ  or  precept,  or  in  making  any  award  or  order^ 
orally  or  otherwise,  for  the  return  of  a  jury  for  the  trial  of  any 
issue  before  any  of  such  courts  respectively,  or  for  the  amending 
or  enlarging  the  panel  (^jurors  returned  for  the  trial  of  any  such 
issue ;  and  the  return  to  every  such  writ,  precept,  award,  or  order^ 
and  the  proceedings  thereon,  shall  be  made  in  the  manner  hereto. 
fore  used  and  accustomed  in  such  courts  respectively,  save  and 
except  that  the  jurors  shall  be  returned  from  the  body  of  the 
county  and  not  from  any  particular  venue  within  the  county,  and 
shall  be  qualified  according  to  this  Act.*"  So  that  here  the  legialaf 
tnre  have  saved  whole  and  entire,  to  Courts  of  Oyer  and  Terminer 
and  Gaol  Delivery,  the  power  to  make  an  order,  orally  or  other- 
wise, for  the  returning  of  jurors,  and  have  pursued  exactly  the 
same  course  which  has  always  been  the  law  of  the  land.  Then 
does  the  18th  section  apply  at  all  to  jurors  empannelled  by 
direction  of  the  Courts  ?  The  language  of  it  is,  that  *^  the  sum- 
mons oi  every  man  to  serve  on  any  jury,  common  or  special^  in  any 
of  the  courts  aforesaid^  shall  be  made  by  the  proper  officer  six  days 
at  least  before  the  day  on  which  the  juror  is  to  attend.*^  Now,  in 
my  apprehension,  looking  at  the  words  of  the  section,  it  is  per- 
feetly  plain,  though  perhaps  it  is  not  necessary  to  decide  that  ques- 
tion, that  this  section  is  not  applicable  to  jurors  who  attend  the 
oourts  in  criminal  cases,  for  the  34th  section  says  that  <'  if  any 
sheriff,  under-sheriff,  coroner,  or  elisor,  bailiff,  or  other  officer^ 
shall  wilfully  transgress  in  any  of  the  cases  aforesaid,  or  shall  sum- 
mon any  juror  less  than  four  days  before  the  day  on  which  he  is  to 
attend,  evcept  in  the  cases  hereinbefore  ewceptedf  the  Court  of 
Assize,  Nisi  Prius,  fcc.  Sec.,  may  and  is  hereby  required,  on  examina- 
tiony  Sic,  Id  set  such  a  fine  upon  every  person  so  offending  as  the 
Court  slmll  think  meet,  according  to  the  nature  of  the  offence;^ 
so  that,  coupling  the  provisions  of  the  15th  and  the  S4th  sections, 
it  would  appear  that  the  18th  section  does  not  apply  to  jurors  who 
attend  courts  in  criminal  cases.  There  is  another  view  of  the  case 
which  is  most  important,  one  which,  even  if  we  are  wrong  in  our 
construction  of  the  statute,  would  be  fatal  to  the  prisoners,  even 
supposing  the  sheriff  to  have  been  wrong  in  not  summoning  all  the 
jurors  six  days  before  the  commission-day.  Is  it  a  sufficient  reason 
for  qua^ng  the  whcde  panel,  even  if  this  section  (18th)  did  apply 
to  the  summoning  jurors  for  criminal  cases  ?  It  is  perfectly  manu 
fost,  in  my  opinion,  that  quoad  the  provisions  of  the  18th  sectioB, 
the  Act  must  be  considered  directory,  and  is  for  the  convenience 
and  accommodatbn  of  jurors  who  are  summoned  to  attend  (and  aie 
Kable  ta  a  fine  for  non-attendance),  and  are  entitled  to  the  benefits 
of  the  protection  of  the  statute.  I  do  not,  however,  mean  to  sagr 
that  tbcne  axe  Bot  other  objects  conteaipkted  in  the  statute,  of  vast 
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importance ;  but  is  the  violation  of  that  section  of  the  Act  to  have  HatuSk  Ries, 
the  effect  of  frustrating  the  entire  proceedings  ?  of  entirrfy  defeating     ^«nrae 
the  ends  of  justice?     Tliough  I  admit  that  it  is  the  incumbent  ^^^ 

duty  of  the  sheriff  to  compfy  with  the  provisions  of  the  Act  of  Thb  Quiiir, 
Parliament,  is  the  panel  whrcn  has  been  returned  an  actual  nullity,  ^^ 
because  the  jurors  have  not  been  all  summoned?  (After  quoting 
from  Lord  Lyndhurst^'s  judgment  in  0*Connell  and  Others  v.  The 
Queefiy  11  Clar.  &  Fin.),  his  lordship  went  on  to  say : — In  my 
judgment,  the  panel  is  perfectly  valid,  in  consequence  of  the  appear- 
ing of  one  and  all  of  the  persons  on  it.  Tlieir  appearance  cures  ail  de- 
fects as  far  as  regards  the  parties  to  the  cause.  There  is  then  a  jury 
in  attendance  properly  qualified  to  try  the  case,  and  I  think  the 
decision  of  the  Court  below  in  allowing  the  demurrer  to  the  chal- 
lenge was  perfectly  right.  The  challenge  is  in  other  parts  void  for 
generality,  as  for  instance,  where  it  alleges  that  the  entire  of  the 
jurors  were  not  summoned.  (His  lordship  here  enumerated  the 
different  averments  in  the  challenge.)  As  to  the  warrants  autho- 
rizing the  summoning  of  the  jurors  not  being  signed  by  the  sheriff, 
it  is  enough  if  it  is  signed  by  the  sub-sheriff.  As  to  persons  hav- 
ing been  returned  on  the  panel  whose  names  are  not  in  the  jurors^ 
book,  the  sheriff  unquestionably  had  not  any  right  to  return  any 
person^s  name  which  did  not  appear  in  the  jurors'  book.  But  is 
that  a  matter  of  challenge  to  the  array  or  to  the  poll  ?  Clearly  to 
the  poll ;  but  that  can  never  be  matter  of  challenge  to  the  array 
which  is  a  ground  of  challenge  to  the  poll.  (Coke,  Litt.  158,  a, 
157,  b.)  This  objection  must  be  taken  by  a  challenge  to  the  poll, 
and  nothing  else.  But  there  are  in  these  cases  also  challenges  to 
the  polls.  A  man  appears  in  court  when  called  on  as  a  juror,  and 
he  is,  it  is  said,  to  be  set  aside  because  he  has  not  been  summoned  ; 
l)ut  how  can  that  make  him  a  better  or  worse  juror,  his  not  being 
served  with  a  summons,  he  being  ready  and  qualified  to  discharge 
his  duty  ?  We  think,  therefore,  that  these  demurrers  were  rightly 
allowed  by  the  Court  below. 

Burton  and  Ckampton,  JJ.,  concurred.     Mr.  Justice  Perkin 
was  absent. 

Judgment  for  the  Crown. 
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CENTRAL  CRIMINAL  COURT. 

Thursday y  August  20,  1846. 
The  Queen  t?.  Phillips  and  Others.  («) 

Certwrari. 

Where  an  indiclment  had  been  found  at  sessions  for  an  offence,  which,  bythe5^  6  Vict, 
c.  38,  the  Sessions  is  incompeUnt  to  inquire  into,  a  certiorari  to  remove  the  indictment 
into  this  court,  and  a  habeas  corpus  to  bring  up  the  drfendantfrom  the  Queen's  prison 
to  take  his  trial,  were  granted  by  order  of  the  Court.     Form  of  the  order. 

Semble,  a  judge  at  chancers  has  no  authority  to  make  the  order,  but  the  application  must 
be  made  to  the  judges  of  the  Central  Criminal  Court,  while  sitting  as  such. 

The  QuiEK    TTORRY  applied  to  the  Court  for  a  certiorari  to  remove  an 

Philups  and  -'^     indictment  from  the  Middlesex  Sessions  to  the  Central  Cri- 

Otriks.      minal  Court,   and  for  a  habeas  corpus  to  remove  the  defendant, 

Phillips,  from  the  Queen's  prison  to  the  same  court,  that  he  might 

take  his  trial. 

An  indictment  for  libel  was  found  by  the  Middlesex  grand  jury 
against  the  defendant  and  two  other  persons,  but  by  the  5  &  6  Vict, 
c.  38,  the  Sessions  were  precluded  from  trying  a  case  of  libel,  Tlie 
defendant  had  been  arrested  on  a  judge's  warrant,  and  lodged  in  the 
Queen's  prison,  and  the  present  object  was  to  have  the  case  tried  at 
the  Central  Criminal  Court. 

Platt,  B. — Should  not  this  application  be  made  to  a  judge  at 
chambers  ? 

Horry  stated  that  it  had  been  made  before  the  Lord  Chief  Baron, 
at  chambers,  who,  after  taking  time  to  consider  the  point,  stated 
that  he  had  no  jurisdiction,  and  that  the  prosecutor  must  apply  to 
the  judges  of  the  Central  Criminal  Court  while  sitting. 

Platt,  B.  (after  looking  at  the  Act). — You  may  take  the  order 
as  prayed  for.  The  order  was  as  follows  : — "  Reg.  v.  Phillips  and 
Others.  Upon  reading  the  affidavit  of  J.  R.,  it  is  ordered  that  a  writ 
of  certiorari  issue  to  the  justices  of  the  peace  for  the  county  of  Mid- 
dlesex, commanding  them  to  return  into  this  court  an  indictment 
f)referred  before  the  said  justices  a^nst  the  said  defendants  for 
ibel,  and  when  such  indictment  shall  have  been  returned  into  this 
court,  that  a  writ  of  habeas  corpus  issue  to  the  keeper  of  the  Queen's 
prison  to  bring  the  said  J.  Phillips  before  this  Court  to  answer  the 
said  indictment." 

(a)  Reported  by  B.  C.  Robinson,  Eeq.,  Barrifter-at-lan. 
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CENTRAL  CRIMINAL  COURT,  jy^ 

Saturday^  September  26,  1846. 
The  Qukex  r.  Ryan,  (a) 

Rape. 

Bmpe  committed  vpon  the  pereon  of  an  idiot  A  guetHon  wa»  aeked  by  Plait,  B.^  of  the 
girf  9  father  as  to  her  general  habits  and  character,  taith  the  view  of  eliciting  the  proba* 
InUty  or  improbability  of  her  having  been  a  consenting  party.  Where  a  girl  is  in  a  state 
ofntier  UHconsciowness,  whether  occasioned  by  the  act  of  the  prisoner,  or  odierunse,  a 
person  having  connection  vith  her  during  that  time  is  guiUy  of  a  rape, 

THE  prisoner  was  indicted  for  rape.  The  prosecutrix  was  an 
idiot,  and  when  asked  questions  in  the  witness-box,  was  evi- 
dently unconscious  of  their  purport,  and  not  in  a  condition  to  under- 
stand right  from  i^rong.  Piatt,  B.,  interrogated  her  father  as  to 
her  general  habits,  whether  they  were  those  of  decency  and  propriety, 
and  an  answer  in  the  affirmative  was  returned. 

Platt,  li.,  in  summing  up. — The  question  is,  did  the  connection 
take  place  with  her  consent  ?  It  seems  that  she  was  in  a  condition 
incapable  of  judging,  and  it  is  important  to  consider  whether  a 
young  person,  in  such  a  state  of  incapacity,  was  likely  to  consent  to 
the  embraces  of  this  man;  because  if  her  habits,  however  irrespon- 
sible she  might  be,  were  loose  and  indecent,  there  might  be  a  pro- 
bability of  such  consent  being  given,  and  a  jury  might  not  think  it 
safe  to  conclude  that  she  was  not  a  willing  party.  But  here  the  pre- 
sumption is,  that  the  young  woman  would  not  have  consented  ;  and 
if  she  was  in  a  state  of  unconsciousness  at  the  time  the  connection 
took  place,  whether  it  was  produced  by  any  act  of  the  prisoner,  or 
by  any  act  of  her  own,  any  one  having  connection  witn  her  would 
be  guilty  of  rape.  If  you' believe  that  she  was  in  a  state  of  uncon- 
sciousness, the  law  assumes  that  the  connection  took  place  without 
her  consent,  and  the  prisoner  is  guilty  of  the  crime  charged. 

The  prisoner  was  convicted. 


Turn  QuxcK 

V' 

Rtah. 


CENTRAL  CRIMINAL  COURT. 

Saturday,  September  26,  1846. 
Th£  Queen  v.  Ashbolt.  (a) 

Rofte  vpon  a  child  under  ten  years  of  age. 

Upon  such  an  indictment  it  is  competent  for  the  jury  to  acquit  the  prisoner  of  thefebny, 
and  find  him  guilty  of  a  common  assault.  Per  Maule,  J.,  and  Platt,  B.,  overruling 
R.  r.  Hughes  (I  Cox,  C.  C.  247). 

THE  prisoner  was  indicted  for  a  rape  upon  a  child  under  ten    Ths  Qucsy 
years  of  age.  »• 

B.  C.  Robinson^  in  opening  the  case  to  the  jury,  stated  to  them      Ashboit. 

(a)  Reported  bj  B.  C.  Robinson,  Esq.,  Banister-at-law. 


US  CBUINAL  LAW  CASMS. 

Tm^  Qmunr   that  if  they  were  not  satisfied  that  the  full  offence  had  been  com- 
*'•  mitted,  they  were  at  liberty  to  find  the  prisoner  guilty  of  a  common 

*"*^*'''     assault. 

Parry^  for  the  prisoner,  contended  that  this  could  not  be  done» 
and  cited  li.  y.  Banks  (8  C.  &  P.  574),  and  B.  v.  Hughes  (1  Cox,. 
C.  C.  ^7),  in  which  Coleridge,  J.»  and  Maule,  J.,  had  held  the 
contrary. 

B.  C.  JRofnnson  mentioned  a  subsequent  case  of  i2.  v.  Tubbs^ 
tried  before  Patteson^  J.,  and  Alderson,  B.,  at  the  Central  Criminal 
Court,  in  December,  1845,  in  which  a  prisoner  was  convicted  of  a 
commoa  assault  under  such  circumstances ;  and  that  on  a  future 
occasion,  in  the  case  of  R.  v.  Ccdloway^  April,  1846,  at  the  Central 
Criminal  Court,  he  had  called  the  attention  of  Maule,  J.  to  that  case,, 
and  his  lordship  had  ruled  in  accordance  with  it,  notwithstanding 
his  previous  decision.  The  question  was,  whether  the  11th  section 
of  ttie  1  Vict.  c.  18,  which  says,  "  that  on  a  trial  for  any  felony, 
where  the  crime  charged  includes  an  assault  against  the  person,*^  Sec, 
means  by  those  words  an  assault  in  fact  or  an  assault  in  law.  More- 
over, the  9  Greo.  4,  c.  81,  s.  17,  does  not  reject  an  assault  from  the 
essence  of  such  a  crime ;  it  seems  rather  to  enact  that  the  rape  and 
the  assault  which  it  includes  shall  be  held  to  be  proved,  although 
consent  on  the  part  of  the  child  existed.  If  there  could  be  a  question 
on  the  point  where  the  child  did  in  fact  consent,  there  can  be  none 
here,  where  she  is  proved  to  have  resisted. 

Maule,  J. — Tne  Act  uses  the  words,  "  where  the  assault  cliarged 
shall  include  an  assault,  &c.,"  not  where  the  assault  proved  shall  in- 
clude it,  and,  therefore,  I  think  that  we  must  look  to  the  indictment 
and  not  to  the  evidence.  As  to  the  case  of  R.  v.  Banks,  which  Mr. 
Parry  has  referred  to,  I  have  spoken  to  Patteson,  J.  on  the  subject, 
and  he  says  that  it  is  not  correctly  reported.  I  cannot  help  entertaining' 
considerable  doubt  on  the  subject ;  but  so  many  eminent  judges^ 
Rolfe,  B.,  amon^  the  number,  m  R.  v.  Fol/ces  (2  M.  &.  R.  460), 
had  decided  differently  to  myself,  that  I  acted  on  their  opinions  in 
the  case  that  has  been  referred  to,  and  I  shall  leave  it  therefore  to 
the  jury,  that  they  may  convict  of  an  assault  under  this  indict- 
ment. 

Platt,  B.  concurred  in  thinking  that  it  should  be  so  left. 

Parry  trusted  that  his  lordship,  should  it  become  necessary,  would 
reserve  the  point  for  the  consideration  of  the  judges. 

Maulk,  J. — No,  I  cannot  do  that ;    the  subject  has  undergone 
considerable  discussion,  and  I  think  myself  justified  in  looking  upon 
.  it  as  settled. 


cuiaNia:.  ulw  cases.  ii? 


COURT  OF  QUEEN^S  BENCH,   IRELAND. 

Tuesday,  November  3^  1846. 
The  Qiteen  v,  Ei&wan.  (a) 

ConvkHoH^-'Ambiguity* 

Bptkt  11%  Geo,  3,  c.  2,  and  40  Geo,  3,  c.  24,  hwming  land  tpos prohibited,  under  a  penalty 
of  not  more  than  lOLfor  each  acre  of  the  ^u»  meaeure ;  by  the  stat,  5  Geo,  4,  c.  74,  it 
wof  enacted,  that  thenceforward  an  acre  of  land  should  consist  of  4,844  square  yards, 
wAmA  was  less  than  the  old  measure : — Hid,  that  a  conviction  in  the  extreme  penalty  of 
IQL  an  acre  for  burning  "seven  acres,**  without  specifying  them  to  be  '*  Irish  plantation 
acres  '*  {the  former  meaeure}^  was  void  for  umceriamtg  and  oMgukf,  and  because  it  did 
not  appear  whether  or  not  the  magistrates  had  exceeded  their  jurisdiction, 

THIS  was  an  action  to  quash  a  conviction  by  certain  justices  of   ThsQcibit 
the  county  of  Galwav^  for  burning  seven  acres  of  land,  con-  *. 

trary  to   the  provisions  of  the  statutes  11  Geo.  3,   c.  2,   and   40      ^^"^^^^ 
Geo.  3,  c.  24 ;  the  conviction  was  in  the  penalty  of  10/.  an  acre. 
The  conviction  had  been  returoed  by  certiorari^  but  the  justices 
had  omitted  to  return  the  evadenee. 

Skeltan  now  contended  that  the  conviction  could  not  be  sustained 
By  the  stat.  5  Geo.  4,  c.  74,  the  English  acre  was  declared  to  b* 
hereafter  the  measure  by  which  lands  should  be  measured,  and  not 
the  old  Irish  plantation  acre,  which  latter  measure  contained  can- 
aderablv  more  land  than  the  former.  The  conviction,  which  was 
had  under  the  provisions  of  a  statute  which  had  reference  only  to 
the  ancient  measure,  being  for  the  extreme  penalty,  lOZ.  an  acre, 
must  be  taken,  being  general  in  its  terms,  to  refer  to  the  present 
measurement,  and,  therefore,  as  the  present  measure  is  less  than 
tliat  contemplated  by  the  statute  imposing  the  penalty,  the  con- 
viction must  be  for  too  large  a  sum,  and  is  therefore  bad. 

FitzgibboH  and  W.  Keogh^  contra. — The  informations  on 
oath,  which  might  be  considered  as  identical  with  the  evidence  on 
which  the  conviction  was  founded,  shew  that  the  adjudication  had 
reference  to  Irish  acres.  The  Court  is  not  to  presume  that  any 
other  measure  was  meant ;  the  penalty  ordered  to  be  levied  corre« 
spoods  in  pecuniary  amount  witn  a  fine  for  burning  seven  acres  at 
the  rate  ot  10/.  for  every  Irish  acre. 

Skeltan  replied. 

Blackburne,  C.  J.,  delivered  the  judgment  of  the  Court. — In 
this  case,  the  application  is  to  quash  a  conviction  had  under  an 
Irish  Act  of  Parliament,  by  whicn  a  penalty  of  10/.,  late  Irish  cur« 
rency,  an  acre,  is  imposed  for  the  burning  of  each  acre  of  land, 
Irish  plantation  measure.  The  question  arises  upon  the  form  of 
the  conviction,  which  pursues  the  precedent  given  by  the  statute, 
and  the  defendant'^s  counsel  insists  that  the  acres  referred  to  in  the 
conviction  must  of  necessity  mean  English  acres,  as  at  present  pre- 
scribed by  the  statute  5  Geo.  4,  c.  74 ;  and  that  even  should  this 
be  a  matter  of  doubt,  the  conviction  ought  to  be  quashed.  The 
statute  of  5  Geo.  4  qpedfies  that  each  acce  shall  contain  4,844 

(«}  Beportod  I7  W.  dv.IdMBa  Babinotov,  Eiq.|  Bairitter*at-tew» 
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square  yards,  which,  it  is  admitted,  would  be  less  than  the  quantity 
contained  in  an  acre  of  the  Irish  plantation  measure,  and  therefore, 
if  the  conviction  has  reference  to  English  measure,  the  magistrates 
must  have  exceeded  the  penalty  imposed  by  the  statute.  The 
Court  are  of  opinion  that  the  conviction  is  void  for  its  uncertainty 
and  ambiguity,  and  also  for  not  describing  the  acres  to  be  late  Irish 
plantation  measure,  and  therefore  it  must  be  quashed. 

Conviction  qiuished. 


Thk  Qusbn 

V. 

Rick, 
otherwise 

ROURKB, 

and  Hays  x. 


COURT  OF  CHANCERY,  IRELAND. 

[common  law  side.] 

May  15,  1846. 

The  Queen  v.  Rice,  otherwise  Rourke,  and  Hayes,  (a) 

BiU  of  ^xeeptians. 
AhUlo/  esceptioM  doe$  not  lie  in  a  capital  mm. 

THE  prisoners,  Rourke  and  Hayes,  were,  at  the  last  Spring 
Assizes  for  the  North  Riding  of  the  county  of  Tipperary, 
tried  before  Mr.  Justice  Ball  for  a  conspiracy  to  murder  (see 
8  Law  T.  p.  50),  and  convicted  ;  upon  which  occasion  Dwyer^  who 
was  of  counsel  for  the  prisoners,  tendered  a  bill  of  exceptions  to  the 
learned  judge's  charge,  which  his  lordship  having  refused  to  sign, 

Dwyer  {Francis  Meagher  with  him)  applied  to  the  Lord  Chan- 
cellor for  an  order,  under  the  statute  13  Eaw.  1,  c.  31,  commanding 
Mr.  Justice  Ball  to  sign  the  bill. 

Sausse  appeared,  on  behalf  of  the  Crown,  to  resist  the  appli- 
cation. 

The  following  cases  and  authorities  were  referred  to:  statutes 
18  Edw.  1,  c.  31 ;  28  Geo.  3,  c.  31,  s.  1 ;  Sir  Henry  Vane's  case 
(2  Harg.  St.  Tr.  450 ;  6  How.  St.  Tr.  &  Kel.  14,  16,  and  1  Keb. 
384,  S.  C.) ;  Ew  parte  Vermilyea  and  Others  (6  Cowen,  556)  ; 
/?.  V.  McDonnell  (1  Hud.  &  Br.  439),  citing  Lord  Paget  v.  Bishop 
of  Coventry  (1  Leon.  5)  ;  R,  v.  Inhabitants  of  Preston-^n-the-Hill 
(C.  T.  Hardw.  286);  The  Rioters' case  (1  Vernon,  175);  J?,  v. 
Higgins  (Thos.  Raym.  484;  Skin,  91,  and  Ventr.  366,  S.  C.) ; 
R.  V.  Archbishop  of  York  (Willes,  585^. 

His  lordship  stated  that  he  would  talce  time  to  consider  the  ques- 
tion before  pronouncing  his  decision.  The  following  order  was 
made  on  the  15th  May : — 

By  the  Lobd  Chancelloe.  (6) — *«  In  the  case  of  The  Queen  v. 
Patrick  Rice  a7id  Patrick  Hayes,  prisoners  in  the  gaol  of  Nenagh, 
&c.  Having  regard  to  the  terras  of  the  statute  of  the  13th  Edw.  1, 
c.    31,   (c)   and  of    the  Irish    Act   of    the    28   Geo.  3,   c.   31, 

(a)  Rq»orted  by  W.  St.  Legbr  Babimoton»  Eaq.,  Barriater*at*law. 

(&)  Sir  Edward  Sngden. 

(c)  Hie  words  of  the  ststate  IS  Edw.  1,  e.  31  (Westm.  2iid)»  are  as  follows:--'*  WIi«b 
any  one  that  is  impleaded  {implaeUtitui)  befbre  any  of  the  jostices  doth  allege  an  exceptit  n, 
prayiog'tbat  the  justices  wttl  allow  it,  which  if  they  will  not  allow,  if  he  that  alleges  tbo 
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flL  1,  (a^  and  to  the  authorities  that  a  bill  of  exceptions  cannot  be   Ths  Qjon» 
taken  in  a  criminal  case  like  this,  particularly  Sir  Henry  Vane^s        J^ 
case  («  HarffT.  St  Tr.  460),  and  the  case  of  The  King  v.  McDon-     oth«5Sw 
neU  (1  Hudson  &  Brockets  Rep.  4S9)9  and  having  regard  to  the      Ronmcs, 
circumstance  that  there  is  no  authority  in  favour  of  the  statute  of    ■"^  Hatii. 
Westminster  the  second  applying  to  a  criminal  case  like  this,  his 
lix^hip  is  of  opinion  that  upon  the  said  application  there  should  be 

«  No  ruler 

Note. — ^The  application  was  made  at  the  Lord  Chancellor's  house,  and  the 
above  order  was  not  pronounced  in  court,  but  was  sent  to  the  Hanaper  Office. 

As  the  application  in  the  present  case  was  one  both  of  great  novelty  and  im- 
portance, it  may  not  be  altogether  without  advantage  to  subjoin  in  a  collected 
form  the  principal  authorities  bearing  upon  the  question  raised  by  the  prisoner's 
counsel.  It  cannot  be  doubted  that  the  Chancellor  has  the  power  to  issue  a 
mandatory  writ  in  civil  cases  under  the  stat.  13  Edw.  1  (see  Lessee  Lawler  v. 
Mwrra^j  1  Sch.  &  Lcfroy,  75,  ^  sea.  per  Lord  Redesdale,  citing  Payn  v.  Sid- 
n^y  Dver,  208,  a ;  and  Lilly,  Prac.  Reg.  232),  from  which  it  is  clear,  precedents 
of  such  writs  are  to  be  found  in  the  Court  of  Chancery,  both  in  England  and 
Ireland.  It  would  seem,  therefore,  strange,  that  it  should  be  denied  in  a  cri- 
minal case  if  an  exigency  requiring  it  to  be  issued  should  arise,  unless  the 
issuing  of  it  should  be  clearly  outside  the  terms  of  the  statute.  There  are  but 
few  cases  on  the  subject  to  be  met  with  in  the  reports ;  the  chief,  if  not  the 
only,  direct  authority  against  an  application  like  the  present  being  Sir  Haity 
Van^s  case  (6  How.  St.  Tr. ;  2  Hare.  St.  Tr. ;  and  1  Keb.  384)  ;  of  it,  it  is  to 
be  observed,  that  the  prisoner  was  wholly  without  counsel,  none  of  the  counsel 
of  tfiat  day,  it  is  said  in  Hargrave  (2  St.  Tr.  451),  daring  to  assist  him ;  and  if 
the  report  of  his  trial  contained  in  that  book  is  to  be  credited,  the  mode  of  pro- 
ceeding pursued  towards  Sir  Henry  Vane  was  one  not  likely,  it  is  to  be  hoped, 
ever  to  be  adopted  again  towards  a  prisoner  in  these  kingdoms,  independently 
of  the  numerous  changes  which  have  of  late  years  been  made  in  fiie  law  in 
favour  of  prisoners.  In  one  place  (2  Harg.  St.  Tr.  461,  and  6  How.  St.  Tr. 
p.  170)  the  decision  of  the  judj^es  in  refusing  to  receive  the  bill  of  exceptions, 
IS  called  "  their  pretended  opinion ;"  and  further  on  it  is  said, — "  To  the 
bystanders  their  cnief  reason  seemed  to  be,  that  it  had  not  been  practised  this 
hundred  or  two  of  years.'*  In  Lord  Paget  v.  The  Bishop  of  Covetitry  (1  Leonard, 
p.  5),  which  was  an  indictment  for  a  trespass,  the  bishop  challenged  the  array 
because  no  knight  was  returned,  he  being  a  peer,  &c.  "  Upon  which  chal- 
lenge," it  is  said,  ^*  the  Queen's  counsel  did  demur  in  law ;  but  at  last,  for 
expedition,  &c.,  the  Court  delivered  to  the  counsel  for  the  bishop  a  bill  sealed 
ia  save  him  the  advantage  of  the  said  challenge ;"  and  further  on  in  the  case, 
it  appears  that  another  exception  was  also  taken. 

In  Reg.  v.  Higgins  (Skinner  91 ;  T.  Raym.  484 ;  1  Ventr.  366,  S.  C.)  the 
Court  granted  a  bill  oi  exceptions,  and  though  Ventris,  in  his  report  of  the 

exception  do  write  the  tame  ezceptioo,  and  require  that  the  jostices  will  put  to  their  seals 
for  a  witness,  the  jostices  shall  so  do ;  and  if  one  will  not,  another  of  the  company  shall ;  and 
if  the  king,  upon  complaint  made  of  the  justices,  cause  the  record  to  come  before  him,  ud 
the  same  exception  be  not  fonnd  in  the  roll,  and  the  plaintiff  shew  the  exception  written 
with  the  seal  of  a  justice  put  to,  the  justice  shall  be  commanded  to  appear  at  a  certain  day, 
either  to  confess  or  deny  his  seal ;  and  if  the  justice  cannot  deny  his  seal,  they  shall  proceed 
to  judgment  according  to  the  same  exception  as  it  ought  to  be  allowed  or  disallowed." 

(a)  The  provisions  of  the  Irish  statute  (38  Geo.  3,  c.  31,  s.  1)  on  this  subject  are  :— 
'*  Whereas  it  has  been  holden  that  bills  of  exceptions  taken  to  the  opinion  of  a  judge  at  Nisi 
Prius  are  not  examinable  in  the  court  In  which  the  action  is  brought,  and  can  only  be  exa- 
mined upon  a  writ  of  error,  brought  in  a  superior  court,  whereby  the  party  offering  such 
hill  of  exceptions  is  subject  to  great  delav  and  ooats ;  be  it  therefore  enacted,  that  it  shall 
be  suffldent  if  the  judge  to  whom  such  bill  of  exceptions  shall  be  tendered  sign  the  same, 
and  that  it  shall  aot  be  necessary  for  him  to  put  his  seal  thereto,  and  that  such  bill  of  excep- 
tions, so  signed,  shallremain  with  the  clerk  of  Nisi  Prius,  and  be  incorporated  in  the  postea^ 
and  be  returned  therewith  to  the  Court  in  which  the  action  is  brought,  which  Court  shall 
have  authority  to  examine  the  same,  and  give  judgment  thereon,  or  make  such  order,  either 
by  arrestiDg  the  judgment,  granting  a  ventre  facias  de  novo,  or  otherwise,  as  shall  be  agree- 
able to  jiutiee." 
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ttme  ense,  sajs  ^lat  R*wa8  at  '^tiie  impovtmiKy  ef  «oiiiim3/'  it eani  icaroelr 
^  be  rappoaed  Uiat  Uie  Ooiut  wwM,  ertti  at  the  kapoiinidty  oi  any  oovnael, 

JUcB,  kave  4lone  that  which  they  did  not  eonoeiye  that  taa^  had  hy  law  at  least  a 
othanme  discretionary  power  to  do ;  and  though  Lord  Hardwicke  and  the  rest  of  the 
BavBXB»  Court,  in  J^  v.  Pregt(m-'Cn4ke'HiU  (C.  T.  Hard.  236),  refuse  a  similar  appli- 
and  HATBf.  cation,  he  does  it  on  the  authority  of  Sir  Henry  Van^9  case,  saying,  **  Lambert 
does  sav  it  lies  to  indiebnents,  but  1  don't  know  fliat  has  been  oon&med  by  liie 
detenamation  of  ai^  court  in  Weetmiuter  HalL  The  oaae  of  Sir  Amry 
Vane  is  contrary,  and  though  it  has  been  objected  to  that  determination  that 
'tis  unreasonable,  the  party  should  not  have  the  same  advantage  where  hia 
highest  property  is  concerned  as  in  civil  causes,  it  should  be  remembered  that 
the  party  has  not  many  other  advanta^  in  capital  cases  which  are  allowed 
in  civil  causes ;  as  he  shall  not  be  al£>wed  counsel,  nor  shall  have  a  writ  of 
error  without  leave  of  the  Crown,  as  was  determined  in  one  of  the  Year-books, 
and  has  never  been  contradicted,  nor  was  it  ever  even  pretended  that  in  capi« 
tal  cases  a  bill  of  exceptions  lay."  Lord  Hardwicke,  however,  admits  that 
the  decision  in  Sir  Henry  Fan^s  case  was  not  received  without  objection,  and 
in  the  very  next  sentence  says,  *^  In  Sir  Henry  Fan^t  case  it  is  said  not  to  lie 
in  any  criminal  case,  but  that  point  iff  nc€  settled,  and.  therefore,  I  will  give  no 
opinion  as  to  that.  Lord  Raymond,  indeed,  in  7%e  Kir^  v.  Bounce  (Hil. 
2  Geo.  1)  seemed  inclined  it  would,  but  was  not  determined,  and,  in  fact,  none 
was  allowed,  for  I  was  Attomey-Greneral  at  the  time,  and  to  salve  the  difficuity^ 
agreed  to  withdraw  a  juror."  In  The  Rttiteri  case  (1  Vem.  175)  the  Lord 
Keeper,  Sir  Fi-ancis  North,  refused  to  issue  a  mandatory  writ  directing  the 
Lora  Chief  Justice  to  si^  a  bill  of  exceptions,  saying, ''  he  would  not  pre- 
sume but  the  Chief  Justice  of  England  would  do  what  was  right  in  the  case, 
for  possibly  you  may  tender  a  bill  of  exceptions  that  has  false  allegations  in  it 
and  the  like,  and  then  heisrwt  bound  to  sign  it,  for  that  might  be  to  draw  liim 
into  a  snare  ;"  and  sidd,  **  If  they  had  wrong  done  them,  they  might  right 
themselves  by  an  action  on  the  case."  And  **  if  this  Court  had  a  power  to 
grant  such  a  writ,  it  was  discretionary,  as  writs  of  error  are  in  criminal  cases, 
which  are  discretionary  onlv,  and  not  de  cursu,**  This  case,  therefore,  plainly 
does  not  go  the  lengtn  of  aedding  that  a  bill  of  exceptions  will  not  lie,  but 
only  that  it  is  discretionary  with  the  Chancellor  to  grant  the  writ,  and  not 
imperative  upon  him  to  do  so.  In  Rex  v.  Archbishop  of  Yoi^k  (WUles,  635), 
in  18  Greo.  2,  Abney,  J.  says,  that  the  statute  13  Edw.  1,  c.  31,  "  was  never 
thought  to  extend  to  the  Crown."  This,  however,  was  merely  an  obiter  dictumy 
and  cannot  be  looked  on  as  a  judicial  decision,  beinj^  quite. unnecessary  to  the 
determination  of  the  question  before  the  Court,  which  was,  whether  in  a  quare 
impeditf  in  which  the  Crown  was  concerned,  a  defendant  could  plead  double 
matter  under  the  statute  of  Anne.  In  Rex  v.  McDonnell  (I  Huds.  &  Br.  439), 
which  it  is  believed  is  (except  the  present)  the  most  modem  case  to  be  found 
in  the  books  upon  the  subject,  no  reason  whatever  is  given  by  the  Court  for 
their  decision.  But  it  is  perhaps  not  unworthy  of  remark,  that  in  that  case 
the  application  was  not  absolutely  necessary  to  further  the  ends  of  justice. 
The  defendant,  McDonnell,  was  convicted  of  a  libel  upon  an  information  filed 
against  him  in  the  Queen's  Bench ;  therefore,  even  supposing  legal  evidence 
to  have  been  rejected,  or  that  the  judge  misdirected  the  jury,  and  although 
these  facts  could  not  appear  on  the  record,  so  as  to  be  available  in  arrest  of 
judgment  or  on  a  writ  oz  error,  still  the  offence  of  which  the  defendant  was 
convicted  bein^  only  a  misdemeanor,  it  was  open  to  him  to  have  moved  the 
Court  to  set  aside  the  verdict,  and  upon  such  motion  he  might  have  availed 
himself  of  those  objections.  There  is  an  American  case  in  which  it  b  stated 
by  Woodworih,  J.,  in  &  parte  Fermilyea  and  Others  (6  Cowbu,  565),  that  it 
is  settled  law  that  a  bill  of  exceptions  does  not  lie  in  a  criminal  case ;  but  it  ia 
to  be  remarked  that  the  authority  upon  which  he  mainly  rdies  for  this  dic- 
tum is  Sir  Hmry  Foni/it  case,  decided  14  Car.  %  whicn  has  been  already 
referred  to. 

Coke,  in  his  Second  Inatitnte,  p.  427,  speaking  of  the  stat  13  Edw.  1,  c  31, 
aays,  ^  This  extendeth  not  only  to  aU  pleas  dilatory  and  peremptoiy,  &c.,  but 
also  to  o3X  challenges  of  cx^  jurors,  and  any  material  endence  given  to  any 
jury  which  by  the  Court  is  overruled." 

The  scantiness  of  authority  on  the  subject  has  in  all  probability  aoMa  from 
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the  tenderness  and  humanity  of  at  least  modem  judges,  who  have  been  in  the 
habit  of  reserving  even  ve^  trifling  points  in  favour  of  prisoners  for  the  con- 
sideration of  the  twelve  judges.  But  though  such  has  been  the  practice,  a  case 
can  eauly  be  imagined  in  which  the  refusal  to  receive  a  bill  of  exceptions 
would  amount  to  a  denial  of  lustice,  aa  if  in  a  case  of  felony  a  judge  should 
misdirect  the  jury,  or  refuse  the  admission  of  legal  evidence,  the  prisoner,  if 
eonvictedy  would  evidently,  in  case  the  judge  declined  reserving  the  question, 
be  left  vdthout  a  remedy,  unless  a  bill  of  exertions  would  lie  m  such  a  case. 
And  it  is  submitted  that,  und«r  such  circumstances,  to  issue  the  writ  would 
be  doing  no  violence  to  the  langua^  of  the  statute ;  and  that  to  hold  in  favour 
ef  life  or  liberty  that  the  word  **  tnwlaciiatw"  in  the  statute  of  13  Edw.  1, 
c  31,  an  Act  manifestly  passed  for  the  ease  and  better  protection  of  the  sub- 
j&tLy  incladed  crimizial  as  weU  as  civil  proceedings,  would  only  be  to  give  such 
SB  Interpretation  to  the  statute  as  is  best  calculated  to  **  advance  the  remedy." 
SioelT  it  would  not  be  straining  the  terms  of  an  Act  of  Parliament  further 
thsnthe  Court  did  in  the  case  of  Piatt  v.  The  Sheriffs  of  London  (Plowden,36), 
in  which,  with  reference  to  a  statute  passed  in  the  very  same  session  of  Par- 
fiament  (St.  West^  2),  the  Court  saia, "  The  statute  de  circmnepeete  ei^aHsy 
tdiich  says,  use  yourselves  circumspectly  in  all  matters  relating  to  the  Bishop 
d  Norwich  and  his  deigy,  is  nevertheless  extended  to  all  other  bishops ;" 
aai  in  tiie  case  of  StraMing  v.  Mwgan  (Plowden,  206),  it  is  said,  with  re- 
£eienoe  to  the  mode  of  interpreting  statutes,  after  referring  to  various  other 
,  **  From  which  cases  it  appears  that  the  sages  of  the  law  heretofore  have 
Mi  statutes  quite  contrary  to  the  letter  in  some  appearances,  and  those 
m  which  comprehend  all  things  in  the  letter,  they  have  expounded  to 

j  hut  to  some  things ;  and  those  which  generally  prohibit  all  people  from 

doing  such  an  act,  they  nave  interpreted  to  permit  some  people  to  do  it ;  and 
tllose  which  include  every  person  m  the  letter,  they  have  adjudged  to  reach 
to  some  persons  only,  which  expositions  have  always  been  founded  upon 
tte  intent  ctf  1^  leffislature,  whicn  they  have  collected  sometimes  by  consi- 
dering the  cause  and  necessity  of  making  the  Act^  sometimes  by  comparing 
cfne  part  of  the  Act  with  another,  and  sometimes  by  foreign  circumstances,  so 
that  tiiey  have  been  ^ided  by  the  intent  of  the  legislature,  which  they  have 
always  taken  according  to  the  necessity  of  the  matter,  and  according  to  that 
11^^  is  consonant  to  reason  and  good  discretion."  See  also  the  case  of  E^- 
Pm  y.  I^udd  (Plowden,  477-8),  and  the  observations  there  upon  the  right  con- 
sanction  of  statutes. — [Repobtbr.J 
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COURT  OF  QUEEN'S  BENCH,  IRELAND. 
January  S6  and  29,  1846. 

IN   EBKOS. 

Patrick  O^Beien  v.  The  Queen,  (a) 

Indictment — Murder'^  Several  counts — Repugwmcy — DupUcUy — General  finding  and 

judgmaU. 

An  tndictment^or  murder  charged,  in  the  first  eount,  that  one  Patrick  O'Brien  "/^oni' 
ouafyt  ^c,  in  and  upon  one  Johanna  0*Brien,  ^c,  did  make  an  assaultf  and  &d  then 
and  there  take  her  in  both  his  hands,  and  then  and  tkere/doniously  castt  throw,  and  push 

i  her,  the  said  Johanna  0*Brien,  into  a  certain  part  of  the  sea,  by  means  of  which  said 
casting,  throwing,  and  pushing  the  said  Johanna  0*Brien  was  then  and  there  choked^ 
syffocatedi  and  drowned,  by  means  of  which  she  then  and  there  instantly  died,^'  The 
second  count  charged  that  **  he,  the  said  Patrick  O'Brien,  on  the  same  day,  did  make 
an  assault  on  the  said  Johanna  0*Brien,  and  with  a  certain  stone  which  he  then  had  m 
his  right  hand,  in  and  upon  the  right  side  of  the  head  of  the  said  Johanna  O'Brien,  did 
strike,  giving  unto  ker  a  mortal  wound,  qf  which  she  then  and  there  instantly  died.*'  T%e 
third  count  charged  that  *'  he,  the  said  Patrick  O'Brien,  on  the  same  day,  did  assauU 
the  said  Johanna  O^Brien,  and  with  both  his  hands  and  feet  did  cast  and  throw  her  on 
the  ground,  and  while  then  and  there  bfin^,  ujith  his  hands  and  feet  did  kick  and  beat  her 
about  the  breast,  back,  head,  belly,  and  stdss,  giving  to  her  by  the  casting  and  throwing, 
as  also  by  the  ttriking,  kicking,  and  beating,  several  mortal  wounds,  qf  which  she  thin 
and  there  instantfy  died.** 

Held,  first,  that  the  indictment  was  not  double i  second^,  that  the  several  counts  were  not 
repugnant ;  thirdly ,  that  a  general  findu^  by  the  jury,  that  the  prisoner  "  was  guSty  qf 
the  felony  and  murder  charged  against  him,  in  manner  and  form  as  by  the  said  indictment 
was  supposed  against  him,**  was  sufficient  without  specifying  by  which  qf  the  means 
charged,  death  was  produced;  fourthly,  that  in  sudi  case  a  general  judgment  was  not 
erroneous, 

0*B&ixH      nr^HE  prisoner  was  tried  and  convicted  in  1846,  before  Mr.  Jus- 
2r  -■-      ^^^  Jackson,  at  the  Summer  Assizes,  for  the  county  of  Clare, 

*  QwB»-  ^£  ^{jg  murder  of  his  wife,  Johanna  O'Brien.  The  indictment  con- 
tained three  counts.  The  first  charged  that  **  on  the  24th  July,  in 
the  ninth  year  of  the  reign  of  the  Queen,  at  Kilkee,  in  the  county 
of  Clare,  ne  feloniously,  &c.  in  and  upon  one  Johanna  O'Brien,  &c. 
did  make  an  assault,  and  did  then  and  there  take  her  in  both  his 
hands,  and,  then  and  there,  feloniously  cast,  throw,  and  push  her^ 
the  said  Johanna  O'Brien,  into  a  certain  part  of  the  sea,  by  means 
of  which  said  casting,  throwing,  and  pushing,  the  said  Johanna 
O'Brien  was  then  and  there  choked,  suffocated,  and  drowned,  by 
means  of  which  she  then  and  there  instantly  died.  And  the 
jurors  say,  that  the  said  Patrick  O'Brien,  her,  the  said  Johanna 
O^Brien,  feloniously,  &c.  did  kill  and  murder,  in  manner  and  form 
aforesaid.*" 

The  second  count  charged  that  "  he,  the  said  Patrick  O'Brien, 
on  the  same  day,  did  make  an  assault  on  the  said  Johanna  O'Brien, 
and  with  a  certain  stone,  which  he  then  had  in  his  right  hand,  in 
and  upon  the  right  side  of  the  head  of  the  said  Johanna  O'Brien, 
did  strike,  giving  unto  her  a  mortal  wound,  of  which  she  then  and 
there  instantly  died,  and  the  jurors  say,  that  the  said  Patrick 
O'Brien  did  feloniously.  See.  kill  and  murder  the  said  Johanna 
O^Brien,  in  manner  and  form  last  aforesaid.^ 

(a)  Reported  by  W.  St.  Lbger  Babxnoton,  Esq.,  Barrister*at-law. 
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The  third  count  charged  that  "he,  the  said  Patrick,  on  the      o*Baiiic 
samedaV)  did  assault  the. said  Johanna  O'Brien,  and  with  both  v. 

his  handfs  and  feet,  did  cast,  and  throw  her  on  the  ground,  and  "^^^  Qumh. 
while  then  and  there  lying,  with  his  hands  and  feet  did  kick  and 
beat  her  about  the  breast,  back,  head,  belly  and  sides,  giving  to 
her,  by  the  casting,  and  throwing,  as  also  by  the  striking,  kicking, 
and  beating  several  mortal  wounds,  of  which  she  then  and  there 
instantly  died,^  and,  so  the  jurors  say,  that  he  did,  feloniously, 
kill  and  murder,  in  manner  and  form  last  aforesaid. 

To  this  indictment,  the  prisoner  pleaded  "  that  he  was  not  guilty 
of  the  premises,  in  manner  and  form  as  in  the  said  indictment 
is  spedfSed  and  charged  against  him."  The  jury  having  found  him 
"  guilty  of  the  felony  and  murder  above  charged  against  him,  in 
manner  and  form  as  by  the  said  indictment  was  supposed  against 
him,"  judgment  of  death  and  execution  was  passed  upon  him. 

It  was  assigned  as  error  upon  this  record,  *^  that  the  prisoner  was 
charged  in  three  separate  and  distinct  counts,  and  that  the  means 
of  death  were  inconsistent  in  each,  while  the  verdict  was  a  general 
CMie^  and  that  it  was  uncertain  whether  the  verdict  was  given  on 
the  first,  second,  or  third  count,  that  the  means  of  death,  in  the 
three  counts  stated,  were  inconsistent  and  repugnant,  and  that  the 
rerdict  should  have  specified  on  which  of  the  counts  the  prisoner 
was  found  guilty,  ana  that  the  indictment  was  bad  for  duplicity, 
the  same  felony  being  three  times  charged  in  the  same  indictment. 

The  prisoner  having  been  brought  up  to  the  bar  of  the  court,  by 
a  habeas  corpiis,  on  me  26th  of  January,  the  case  came  on  for 
argument. 

Christopher  Copinger^  for  the  prisoner. — The  judgment  must  be 
reversed  on  several  grounds.  It  is  bad,  for  it  is  entered  generally 
without  specifying  upon  which  count  in  the  indictment  it  has  been 
entered.  The  prisoner  has  been  indicted  for  three  separate  offences, 
fiir  if  it  be  not  so,  the  indictment  is  double,  and  therefore  would  be 
bad  in  arrest  of  judgment.  And  besides,  the  prisoner  is  charged 
with  murder  by  repugnant  and  contradictory  means,  for  if,  as  is 
alleged  in  one  count,  the  mortal  injury  was  caused  by  the  fracture  of 
the  bead,  it  cannot  have  been  caused  by  drowning,  as  is  alleged  in 
the  first  count ;  and  the  finding  of  the  jury  is  uncertain  on  which  of 
these  various  ways  they  have  found  him  guilty;  the  judgment  also 
is  uncertain ;  it  cannot  be  ascertained  to  which  count  it  applies. 
It  may  be  urged  that  the  second  and  third  counts  are  bad,  for  as 
the  first  states  that  the  deceased  was  killed  by  drowning,  it  could 
not,  therefore,  be  said  in  the  other  counts  that  the  prisoner  had 
killed  a  deceased  person,  and  therefore,  and  as  it  is  impossible  that 
death  could  be  instantaneous  from  each  of  the  means  stated,  that  the 
two  last  counts  are  bad ;  but  they  cannot  be  rejected  as  surplusage, 
for  they  each  state  matter  necessary  to  maintain  a  count  in  an 
mdictment  for  murder ;  each  of  the  circumstances  which  caused  the 
death  of  the  party  must  be  stated  with  precision,  so  as  to  enable  the 
priaoner  to  plead  autrefois  acquit  if  a  similar  charge  is  made  against 
aim  arising  out  of  the  same  transaction ;  if  it  appear  on  the  evidence 
that  the  means  employed  were  not  the  same  as  averred  in  the  indict- 
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O'BuxN,     menty  the  jury  ought  to  acquit  the  prisoner.  (Re<v  v.  Kelly,  1  Mood. 
-    '^  C.  C.  113;  Sea^  v.  Thompson^  ib.  139.) 

Th»  Qokk.        Blackbuene,  C.  J.— That  cannot  be  disputed. 

Copinger. — It  is  impossible  that  evidence  which  would  convict 
on  one  count  of  this  indictment  could  convict  on  either  of  the  others, 
and  there  must  have  been  evidence  for  the  jury  of  some  one  of  the 
means  which  caused  death  to  warrant  the  finding ;  and  it  is  not 
sufficient  that  these  verdicts  apply  to  one  or  the  other  of  the  counts. 
It  is  analogous  to  the  case  of  a  civil  action  in  which  on  several 
counts  a  verdict  for  damages  is  entered  generally ;  the  plaintiff  must 
move  to  enter  a  verdict  on  the  good  count  which  will  not  be  done 
unless  the  evidence  warrant  it,  or  a  venire  de  novo  must  be  awarded. 

PTERIN,  J. — The  principle  of  that  decision  is,  that  it  must  be 
assumed  that  some  damages  were  given  on  each  count. 

Copinger. — If  a  motion  had  been  made  in  arrest  of  judgment, 
the  Court  could  not  have  said  on  which  count  judgment  should  have 
been  entered,  and  the  Crown  should  have  seen  that  a  verdict  was 
taken  on  some  one  count  only. 

Cbampton,  J. — Then  that  would  be  a  case  for  a  venire  de  novou 

Copinger, — As  the  verdict  now  stands,  the  prisoner  could  not 
plead  autrefois  acquit  to  any  one  of  the  three  charges  in  this  indict- 
ment ;  it  may  be  said  that  any  one  good  count  will  support  this 
finding,  but  it  is  not  so..  {O^ Connelly.  The  Queen,  11  Clarke  & 
Fin.  155).  It  is  immaterial  whether  the  punishment  be  fixed  or 
discretionary.  In  Rex  v.  Hayes  (2  Ld.  Ray,  1518,  and  2  Str. 
843,  S.  C.)  it  was  decided  that  no  judgment  could  be  given  on 
a  verdict  which  left  undecided  any  part  of  the  matter  put  in  issue. 
In  Reg.  v.  O'Brien  and  Others  (Cox,  C.  C.  126,  and  Den.  C.  C. 
p.  120),  Pollock,  C.  B.  says:  "  The  jury  have  found  a  verdict  on  all 
the  three  counts,  and  they  are  repugnant ;  it  is  as  though  they  had 
found  a  special  verdict,  leaving  it  uncertain  which  caused  death ;''  and 
Coleridge,  J.  says,  with  reference  to  the  causes  of  death,  "  If  we 
think  them  inconsistent,  then  the  verdict  is  uncertain,  and  the  diffi- 
culty arises.  The  question  is  whether,  if  we  hold  that  striking  with 
a  stick  is  the  same  as  striking  with  a  stone  thrown,  we  may  not  be 
laying  down  a  rule  which  will  make  description  vague,  and  mislead 
in  future.'^  And  Cresswell,  J.  says :  "  I  felt  that  if  the  causes  of 
death  were  inconsistent,  there  would  be  great  difficulty  in  passing 
judgment  on  this  indictment,  so  I  reserved  that  question.**'  And 
Parke,  B.  says :  ^'  If  there  are  two  causes  of  death  laid — a  poison- 
ing and  a  blow,  and  the  jury  say  they  don^t  know  which  caused  the 
death,  there'll  be  a  difficulty.*^  In  that  case  the  Court  held  that 
the  form  of  the  indictment  was  good,  the  alleged  generality  of  the 
verdict  being  immaterial,  the  modes  of  death  being  substantially 
the  same.  But  it  is  plain  from  the  observations  of  the  judges  that  if 
the  causes  of  death  had  been  inconsistent,  as  in  the  present  case, 
they  would  have  held  differently.  Reofv.  Waters  (7  C.  &  P.  260), 
is  distinguishable  from  the  present,  for  the  causes  of  death  were  not 
inconsistent  with  each  other.  The  observations  of  the  judges  in 
Reg.  V.  Downing  and  Powys  (1  Cox,  C.  C.  156),  apply  to  the 
present  case,  and  Campbell  and  Haynes  in  Error  v.  The  Queen 
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(1  CoXy  C.  L.  969)  governs  this  case.     It  was  there  held  that  an      O'] 

offence,  whether  felonious  or  not,  cannot  be  properly  charged  twice  ,-^  *■ 

over,  either  in  two  indictments,  or  in  two  separate  counts  of  the  same         wiw. 

indictment ;  and  if  the  two  counts  necessarily  appear  to  be  for  the 

same  offence,  advantage  may  be  taken  of  it  in  arrest  of  judgment. 

In  all  the  old  authorities,  the  greatest  precision  is  required  in  stating 

the  means  by  which  the  wound  is  inflicted ;  generality  in  an  indict* 

ment  is  not  allowed.    (Hawk.  P.  C. ;  Co.  Litt. ;  Stark.  Cr.  L.) 

Her  rick  (with  whom  were  Bennett^  and  the  Honourable  J. 
Plunket)y  for  the  Crown. — Before  several  counts  came  to  be  used, 
the  principle  which  has  prevailed  now  with  respect  to  them  was 
applied  to  a  single  count.  In  Reg.  v.  Ingram  et  Uwor.  (1  Salk. 
%4),  an  indictment  for  assault  and  battery  charged  against  them 
that  ^'  vi  et  armis  ituultum  fecit  verberaoerunt  et  vulneraverunt  ;'^ 
both  having  been  found  guilty,  it  was  objected  that  fecit  being  in 
the  singular  number,  it  was  uncertain  who  was  guilty,  and  that 
both  could  not  be  found  so.  Parker,  C.  J.  held  that  the  plural 
number  of  the  verbs  following,  and  which  included  an  assault,  was  suf- 
ficient, and  takes  the  following  distinction :  ^^  In  a  civil  action,  where 
one  part  of  the  declaration  is  ill,  and  the  jury  find  entire  damages, 
the  judgment  must  be  arrested,  because  the  Court  cannot  apportion 
them ;  but  in  indictments,  the  Court  assess  the  fine,  and  they  will 
set  it  only  according  to  the  facts  that  are  well  laid.  If  an  offence 
sufficient  to  maintain  the  indictment  be  well  laid,  it  is  enough  ;'^  and 
again,  in  JZegr-  v.  Rhodes  (2  Ld.  Kaym.  887),  in  a  count  for 
perjury,  some  of  the  assignments  were  bad,  but  Holt,  C.  J.,  and 
the  rest  of  the  Court  were  of  opinion  that  if  all  the  assignments  of 
perjury  were  wrong  but  one,  yet  that  one  would  be  sufficient  to 
cnaole  the  Court  to  give  judgment  upon  against  the  defendant. 
The  present  is  an  a  fortiori  case,  where  the  corpus  delicti  is  well 
laid,  and  the  finding  of  the  jury  leaves  no  doubt  of  the  fact.  Was 
the  deoetted  murdered  by  the  accused  ?  is  all  the  jury  were  to  find ; 
the  jury  have  found  the  fact  charged  without  tne  circumstances. 
The  case  of  ffConnell  v.  The  Queen  does  not  touch  the  present 
case  at  all,  for  there  one  of  the  counts  was  bad ;  here  all  the  counts 
are  good.  In  Doct  and  Stud.  p.  S799  it  is  said :  **  The  twelve  men 
be  only  charged  with  the  effect  of  the  bill,  that  is  to  say,  whether 
be  be  guilty  of  the  felony  or  not,  and  not  whethar  he  be  guilty 
under  such  manner  and  form  as  the  bill  specifieth  or  not,  so  if  there 
be  false  Latin,  their  verdict  stretcheth  not  to  the  truth  or  falsehood 
of  the  Liatin,  but  to  the  felony,  not  to  the  form  of  the  words,  but  to 
the  effect  of  the  matter;  and  that  is  to  inquire  whether  there  waa 
any  such  felcmy  done  by  the  person  or  not.*"  This  doctrine  is  pecu- 
liariy  applicable  where  but  one  act  constituting  a  crime  which  admits 
of  no  modification,  and  which  is  stated  without  any  variation  as  to 
degree,  is  charged.  The  mode  of  death  is  but  a  circumstance; 
whether  the  death  is  caused  by  the  accused  party  or  not  is  the  fact 
to  be  found.  '^  If  one  is  indicted  for  murder  of  malice  prepense,  and 
is  found  guilty  of  manslaughter,  he  shall  have  judgment  upon  this 
verdict,  for  the  killing  is  the  substance,  and  the  malice  is  the  manner 
of  it,  and  when  the  matter  is  found,  judgment  shall  be  given  there* 
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0*BEixK  upon,  although  the  manner  is  not  precisely  pursued.*"  (MackaUy*8 
Thi  Quhw  ^^'  ^  ^^*  P*  ^'  Plowden,  101.)  This  was  the  law  before  the 
use  of  several  counts  prevailed,  and  must  have  been  the  foundation 
of  the  doctrine  which  now  prevails,  that  one  good  count  will 
sustain  a  verdict  and  judgment.  In  Reg.  v.  Downing  and  Poivys 
(1  Cox,  C.  C.  166),  it  is  said  that  Rear  v.  Yoimg  (8  T.  R.)  is  the 
first  instance  of  many  counts  being  comprised  in  one  indictment,  but 
that  is  a  mistake,  for  in  R,  v.  Pewtress  (2  Str.  10526),  an  assault  was 
charged  to  have  been  committed  in  twenty-one  different  ways,  and 
the  marginal  note  (folio  edit.)  states  that  the  Court  cannot  strike 
counts  out  of  a  declaration ;  in  Rew  v.  Bathurst,  one  good  count 
was  held  sufficient,  and  there  was  judgment  for  the  Crown.  {Rea:  v. 
Benfield,  2  Bur.  986.)  In  Grant  v.  Aatle  (Doug.  730),  Lord 
Mansfield  states  that,  "  When  there  is  a  general  verdict  of  guilty, 
on  an  indictment  consisting  of  several  counts,  if  any  one  of  them  is 
good,  that  is  held  to  be  sufficient."  So  also  in  Peake  v.  Holdham 
(Cowp.  276) ;  Rew  v.  Fuller  (1  Bos.  &  Pul.  180).  In  Young  v.  The 
King  (S  T.  B.  p.  90),  BuUer,  J.,  in  8]:)eaking  of  felonies,  says :  "Even 
in  such  cases,  it  is  no  objection  in  this  sta^e  of  the  prosecution  that 
on  the  face  of  an  indictment  every  count  imports  a  different  offence. 
If  the  case  have  gone  the  length  of  a  verdict,  it  is  no  objection  in 
arrest  of  judgment;  if  it  were,  it  would  overturn  every  indictment 
with  several  counts.''  In'Rewy.  Powell  {9,  B.  &  Ad.  ?6),  the 
prisoner  being  indicted  in  two  counts;  first,  for  an  assault  with 
intent,  &c.,  and  in  a  second,  for  a  common  assault,  was  found  guilty 
of  the  misdemeanor  and  offence  in  the  indictment  specified,  and 
the  sentence  was,  that  for  the  said  misdemeanor  he  be  imprisoned 
with  hard  labour ;  it  was  held  on  writ  of  error  in  the  King's  Bench 
that  misdemeanor  was  nomen  collecHvumf  and  that  he  was  guilty  of 
the  whole  indictment.  Yet  in  this  case  only  the  first  count  would 
have  justified  a  sentence  of  hard  labour.  In  JZ.  v.  Urlyn  (2  Saund. 
808),  the  verdict  was  ^^  guilty  in  manner  and  form  as  the  said 
Sir  T.  Fanshaw  complains  against  him"  This  was  held  to  be  a 
good  verdict,  which  shows  how  far  a  court  will  go  to  sustain  a  verdict. 
In  an  information  for  penalties,  it  was  held  that  in  case  of  a  general 
verdict,  the  attorney  might  shift  the  judgment  from  the  count  which 
he  had  chosen  to  any  other  which  would  sustain  it.  {Attorney-  General 
v.  VewLlette,  10  Price,  9.)  In  Rew  v.  Tomlinson  (6  C.  &  P.  870), 
the  indictment  charged  in  the  first  count,  that  a  murder  was  committed 
by  beating  and  kicking  with  hands  and  feet ;  in  the  second,  by  in- 
flicting a  mortal  wound  on  the  head ;  and  in  the  third,  by  drowning 
as  in  the  present  case,  and  yet  a  general  verdict  of  guilty  seems  to 
have  been  taken ;  so  also  in  Greeruzcre^s  case  (8  C.  &  P.  36),  the 
indictment  charged  the  offence  of  murder  to  have  been  committed  in 
several  contradictory  ways,  and  the  first  count  would  appear  to  have 
been  contradictory  m  itself  on  the  authority  of  JJ.  v.  Kelly  (1  Moo. 
C.  C.  1 13) ;  so  also  Rea.  v.  fValtera  (Car.  &  Marsh,  164).  If  it  be 
said  that  in  that  case  aU  the  offences  were  ofienoes  of  omission,  so  in 
the  present  the  offences  charaed  are  all  acts  of  aggression ;  so  in 
R.  V.  Uigginson  (1  Car.  &  Kir.  129)^  a  general  verdict  was  taken 
upon  an  indictment  charging  the  prisoner  in  one  count  with  burying 
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the  deceased  alive,  and  in  another  with  having  inflicted  a  mortal      O'Butir 

fracture  upon  his  skull ;  these  cases  show  that  the  objections  taken   _     ^- 

in  the  present  case  have  existed  for  a  long  time  without  having  ever      "'  Q'ww- 

been  raised.    It  is  quite  different  from  the  case  where  the  punishment 

is  discretionary,  and  a  party  upon  an  indictment  containing  a  bad 

count  is  sentenced  generally  ^^for  his  ofiences  as  aforesaid.'^     In 

this  case  the  verdict  and  judgment  will,  if  possible,  be  supported.    It 

18  not  absolutely  impossible  that  death  might  have  occurred  at  the 

same  moment  from  each  of  the  injuries;  if  a  man  at  the  same 

moment  discharge  a  pistol  at  and  pass  a  sword  through  another, 

death  might  result  from  both  causes  simultaneously.     The  dicta  in 

(TConnell  v.  The  Queen  are  in  favour  of  this  conviction  (11  CI.  & 

Fin.  238,  243,  262,  274,  279,  284).     If  the  conviction  be  not  good, 

then  it  is  the  fault  of  the  verdict.     If  it  was  necessary  for  the  jury 

to  have  found  the  cause  of  death  by  finding  upon  one  particular 

count,  the  verdict  in  this  case  was  imperfect  ana  insufficient,  and  a 

venire  de  novo  must  be  awarded.     {Witham  v.  Earl  of  Derby ^ 

1  Wils.  56;  R.  v.  Hugginsy  2  Ld.  Raym.  1574;  6  Coke  Rep. 

ArundelPa  case;   CampbeU  v.  The  Queen,  1  Cox,  C.  C.  249; 

Rex  y.  Keate,  Comber,  408.) 

Capinger.'^Reg.  v.  Serva  (1  Cox,  C.  C.  292),  shews  that  the 
practice  in  England  is  that  a  verdict  is  taken  on  the  counts  which 
tiave  been  established.  Mackallffa  case  (9  Co.  61,  a)  refers  only 
to  the  weapon.  It  is  there  said  that  if  a  person  is  indicted  for 
killing  with  a  blow  of  a  certain  weapon,  and  the  weapon  with  which 
it  is  proved  that  the  injury  is  inflicted  is  not  the  same,  it  does  not 
dgnify,  but  if  the  manner  of  death  is  different  from  that  charged, 
then  the  prisoner  cannot  be  convicted.  (9  Co.  note  d\  2  Hall, 
P.  C.  185;  2In8tit.  819;  Co.  P.  C.  48;  Hawk.  P.  C.  book  2, 
c  23,  8.  84;  East,  P.  C.  841 ;  R.  v.  Clark,  1  Brod.  &  Bing.  473.) 
Reg.  V.  Walters  is  not  in  point,  for  there  the  causes  of  death  were 
substantially  the  same;  tnese  questions  were  never  raised  in  the 
cases  cited  on  bdialf  of  the  Crown,  and  even  if  they  were,  we  should 
not  be  bound  by  them  ;  the  Court,  therefore,  ought  not  to  decide  this 
case  upon  those  precedents.  The  practice  since  the  case  of  Reg.  v. 
ffConnell  has  been  to  take  a  verdict  on  a  particular  count.  Young 
y.  The  King  was  a  case  of  misdemeanor,  and  is  not  in  point;  the 
other  cases  were  merely  motions  in  arrest  of  judgment. 

Crahptok,  J. — The  proper  course  would  be  to  take  a  verdict 
OQ  one  count  only.  Now  suppose  that  there  was  some  evidence  of 
the  fact,  clear  evidence — a  confession— suppose,  but,  no  evidence 
before  the  jury  as  to  the  means  by  which  death  was  caused,  and 
that  they  were  altogether  kept  in  the  dark  on  that  point,  would  you 
hold  that  the  judge  should  tell  the  jury,  that,  if  they  could  not 
arrive  at  a  satisfactory  conclusion,  that  the  death  occurred  by  one 
or  other  of  those  modes  of  death  laid  in  the  indictment,  they 
should  acquit  the  prisoner  ? 

Copinger. — Your  lordship  has  very  fairly  stated  the  question, 
and,  upon  the  authority  of  jR.  v.  Thompson  (1  Mood.  C.  C.  139), 
and  R.  v.  Kelly  (ib.  118),  I  would  say,  that  in  such  case  the 
jury  could  not  find  the  prisoner  guilty. 
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O'Bsisy  Cram PTOK5  J- — Suppose  the  jury  had  found  a  special  verdict, 

V-  that  the  deceased  had  been  murdered  by  one  or  other  of  the  means 

Tn  Qvm.  j^jj^  ^ut  by  which  they  could  not  say  ? 

Copinffer. — In  that  case,  the  jury  should  set  out  all  the  means, 
that  the  prisoner,  as  well  by  kicking,  as  by  striking,  had,  &c. 
If  a  person  is  indicted  for  kilhns  another,  by  beating  him,  and  it 
appears,  that  the  deceased  died  by  a  fall,  the  iury  could  not  con- 
vict the  prisoner.  In  JR.  v.  Thompson^  if  the  count  had  been, 
that  as  well  by  striking,  as  by  knocking  him  down,  he  had  killed 
him,  it  would  have  been  a  good  finding  to  find  a  prisoner  guilty  of 
murder;  the  jury  should  also  find  him  guilty  of  the  murder  arore- 
said,  in  the  manner  and  form  aforesaid ;  the  old  authorities,  as  to 
the  mode  of  framing  indictments,  shew  that  a  general  finding,  like 
the  present,  is  bad ;  here,  the  part  of  the  indictment  is  not  rejected 
as  surplusage ;  the  Crown  talce  their  chance  of  the  benefit  of  it. 
The  woman  may  have  been  killed  by  a  blow  of  a  stone. 

Perrin,  J.>— Would  not  your  argument  on  the  question  of 
duplicitv  amount  to  this,  that  there  can  only  be  one  count  in  a 
criminal  case,  where  there  is  one  substantive  charge  ? 

Copinger. — Yes,  in  the  same  proceedings. 

Perrik,  J. — Then,  if  that  be  so  in  all  cases  in  which  a  prisoner 
has  been  found  guilty  on  an  indictment  in  which  there  have  been 
two  counts,  and  a  general  verdict,  the  judgment  has  been  erroneous. 

Copinger. — Yes,  where  they  have  been  in  the  same  proceeding, 
there  may  be  several  indictments.  The  case  of  Campbell  and 
Haynes  v.  The  Queen  goes  to  that  extent. 

Bennett^  in  reply. — There  is  no  authority  for  the  position  that 
there  should  be  but  one  count  in  an  indictment ;  but  in  ChittVs 
Criminal  Law  (vol.  1,  p.  9AQ)  it  is  laid  down  that  there  may  "be 
several  counts,  in  order  to  meet  the  evidence.  (R,  v.  Hindmarshy 
5fil  Leach,  569.)  A  general  verdict  is  taken,  because  the  prisoner 
murdered  his  wife  in  one  or  other  of  the  ways  charged.  It  is  only 
right,  that  all  the  modes  in  which  the  crime  is  charged  to  have  been 
committed,  should  be  set  out  in  the  indictment,  in  order  to  enable 
the  prisoner  to  know  what  he  has  to  answer ;  if  the  arguments  of 
the  prisoner's  counsel  be  correct,  if  the  prisoner  had  been  acquitted 
of  killing  the  deceased  by  drowning,  he  could,  the  next  day,  have 
been  indicted  for  killing  her  by  a  fracture  of  the  skull,  for  the 
offence  is  a  different  one ;  he  could  be  tried  again,  and  again  after, 
on  the  previous  trial  he  had  disclosed  the  nature  of  his  defence ; 
therefore,  it  is  the  fairest  course  towards  the  prisoner  to  include  all 
in  one  indictment ;  where  there  is  one  bad  count,  and  a  fine  is 
imposed,  a  general  judgment  is  bad,  but,  where  all  the  counts  in 
an  indictment  are  good,  a  general  judgment  has  never  been 
reversed,  even  though  the  punishment  be  discretionary  {O'ConneU 
V.  The  Queen,  11  CI.  &  Finn.  ^97,  and  1  Cox,  408.)  It  is  hud 
down,  that  *^in  cases  of  a  certain  description  of  punishments,  whidi, 
from  their  very  nature,  can  onlv  be  once  inflicted,  the  judgment 
might  be  sufficiently  formal,  without  a  judgment  expressly  given 
on  each  count ;  if  for  all  the  offences,  in  different  counts,  one  judg- 
ment was  given.**"     I  must  take  the  mode  of  making  up  the  record. 
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ia  the  present  case,  to  be  right,  where  I  can  find  no  authority,  that      O^Bmrnr 
sudi  a  course  is  wrong.    Where  two  or  three  offences  are  charged  in  » 

one  indictment,  it  is  a  hardship,  but  where,  as  here,  there  is  but  Offiw- 

one  offence  charged,  it  is  no  hardship  upon  the  prisoner.  {O^Connell 
T.  The  Queen,  per  Parke,  B.,  Lord  Denman,  and  I^rd  Camp« 
bell,  Cox's  C.  C.)  In  1  Elowden,  101,  it  is  stated,  that  when 
the  substance  of  the  fact  and  the  manner  of  the  fact  are  put  in  issue 
together,  if  the  jury  find  the  substance  and  not  the  manner,  iudg- 
ment  shall  be  given  for  the  substance,  but  the  substance  is  the 
culpability  of  the  prisoner.  Suppose  a  roan  murders  another,  and, 
he  is  found  with,  m  one  place,  a  wound  by  a  knife,  and,  in  ano- 
ther, a  wound  by  a  pistol,  and  the  surgeon  is  unable  to  say  which 
caused  death,  is  not  such  an  indictment,  as  the  present,  with  a 
general  verdict  entered  on  it,  good  ?  The  only  person,  perhaps, 
who  could  give  any  account  of  it  might  be  the  prisoner,  and  per- 
haps even  the  prisoner  himself  might  not  be  able  to  say  how  it 
occurred.  The  introduction  of  several  counts  cannot  vitiate  the 
judgment.     (  IChitty's  Cr.  L.  p.  £49.) 

Cur.  adv.  vuU. 

Friday^  January  99* 

Blackbubke,  C.  J. — In  this  case  a  writ  of  error  has  been 
brought  by  the  prisoner,  in  order  to  reverse  the  jud^ent  upon  an 
indictment,  on  which  he  has  been  convicted  of  the  wilful  murder  of 
Johanna  O'Brien.  The  indictment  contains  three  counts,  each 
charging  the  prisoner  with  the  crime  of  murder.  The  first  count 
charges  the  death  to  have  been  caused  by  suffocation  and  drowning; 
the  second,  by  a  mortal  wound  inflicted  by  a  stone ;  and  the  third, 
by  kicking  and  striking  the  deceased  while  on  the  ground.  It  has 
been  argued,  in  support  of  the  writ  of  error,  that  the  counts  are 
inconsistent,  in  ascribing  the  death  to  three  causes,  which  are,  it  has 
been  urged,  contradictory ;  and  the  first  objection  arises  on  the 
pleadings,  the  prisoner  having  been  found  guilty  generally  on  the 
three  counts.  The  objection  raised  to  the  indictment  upon  this 
question  of  pleading  is  not  only  not  sustained,  but  it  is  opposed 
both  to  authority  and  to  the  uniform  practice,  and  it  has  no  reason- 
able ground  of  principle  upon  which  to  depend.  One  single  crime 
was  charged  against  the  prisoner ;  to  that  charge  he  was  called  on 
to  plead,  and  with  reference  to  it  he  made  his  defence ;  and  if  he 
could  have  discharged  himself  of  that  single  charge,  he  must  have 
been  acquitted.  The  objection  raised  rests  upon  the  mode  of  mak- 
ing the  charge ;  as  the  means  by  which  the  death  was  caused  by  the 
act  of  the  prisoner  must  be  stated  in  the  indictment,  it  has  been 
uiged,  that  the  means  stated  in  the  indictment  could  not  be  evi- 
dence to  support  the  charge,  because  they  were  repugnant  and 
inconsistent.  Now  I  cannot  accede  to  the  argument  of  the  prisoner^'s 
oounsel,  that  the  means  or  acts  stated  in  any  of  the  counts  are 
iDeoosistent ;  all  the  acts  might  have  been  done,  and  all  the  means 
mwht  have  been  reflCM*ted  to,  as  alleged  in  each  of  the  counts  in  the 
inuctnoent.  The  prisoner  might  have  cast  the  deceased  into  the 
in,  have  fractured  her  skull,  and  inflicted  the  mortal  wounds,  as 
chttged  in  the  several  counts  of  the  indictment.     There  is  no  incon- 
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O'-Bebk  sistency  in  that ;  and  then  the  objection  resolves  itself  into  this,  that 
^  the  fact  of  death  arising  from  one  cause  was  treated  as  arising  from ' 

fli  HuEBy.  ^i^^  several  causes.  As,  however,  the  extinction  of  life  has  been 
produced  by  the  natural  consequences  of  any  of  the  acts  proved 
against  the  prisoner,  he  has  no  right  to  say  that  there  is  any  diffi- 
culty arising  from  the  indictment  not  ascribing  the  death  to  one 
specific  and  peculiar  cause,  when  any  one  of  the  causes  alleged  was 
sufficient  to  produce  the  effect.  The  alleged  inconsistency  of  the 
counts,  then,  is  reduced  to  this,  that  the  same  conclusion  has  been 
drawn  from  each  fact,  each  warranting  by  itself  the  charge  of  wilful 
murder.  The  mode  of  pleading  which  has  been  adopted  in  the  pre- 
jaent  instance  has  been  now  for  the  first  time  questioned,  and  the 
jvactice  has  been  for  a  long  time  settled.  The  rule  is  clearly  laid 
.down  in  Russell  on  Crimes  (vol.  1,  p.  558, 3d  edit.),  that  where  it  is 
'  difficult  to  ascribe  the  death  to  any  particular  means,  the  indictment 
should  contain  counts  varying  the  statement  of  the  means  of  death. 
The  next  objection  which  has  been  taken  is  to  the  entering  up  of 
the  verdict  and  judgment,  and  to  the  judgment  and  verdict  of  thejury 
being  a  general  one ;  but  none  of  the  counts  in  the  indictment  were 
bad,  and  it  is  immaterial  to  which  of  the  causes  alleged  the  death 
was  to  be  ascribed.  The  prisoner  having  effected  all  the  acts  alleged 
in  the  several  counts  of  the  indictment,  and  having  been  guilty  of 
the  awful  crime  imputed  to  him,  there  was  an  unanimous  finding 
by  them  on  each  count.  On  behalf  of  the  prisoner,  the  case  Reg.  v. 
O'Connell  has  been  cited,  but  between  that  and  the  case  now  under 
iOonsideration,  there  is  scarcely  a  single  circumstance  in  common. 
The  case  of  Reg.  v.  O'Connell  was  the  case  of  an  indictment  for 
misdemeanor,  and  the  different  counts  of  the  indictment  charged 
different  offences ;  some  of  the  counts  were  held  to  be  bad,  and 
there  being  a  general  judgment,  and  the  amount  of  the  punishment 
being  discretionary,  it  was  impossible  to  say  how  much  of  it  had 
been  awarded  on  the  defective  counts ;  but,  in  the  present  case, 
there  is  not  a  bad  cx)unt  in  the  indictment,  and  the  punishment  is 
not  discretionary.  In  O'Connell  v.  The  Queen  (1  Cox,  C.  C.  681 ; 
11  CI.  &  Fin.  p.  883),  with  reference  to  this  distinction.  Lord  Denman 
says,  «  Where  a  felony  was  established,  requiring  capital  punishment 
or  transportation  for  me,  the  number  of  counts  could  malce  no  diffe- 
rence, because  the  punishment  pronounced  upon  any  one  of  them 
exhausted  the  whole  materials  of  punishment  and  admitted  of  no 
addition ;"  and  in  the  same  case  (1  Cox,  C.  C.  p.  498),  Mr.  Baron 
Parke  says,  <*  In  the  case  of  a  certain  description  of  punishments, 
which,  from  their  very  nature,  can  only  be  onoe  inflicted,  that  of 
death,  and  transportation  for  life,  for  instance,  the  record  might  be 
formal  and  sufficient,  without  a  ludgment  expressly  given  on  each 
count,  if  for  all  the  offences  in  clifferent  counts  one  judgment  was 

E' ven ;  because  to  put  on  the  record  a  judgment  that  a  person  should 
'  hanged  or  transported  for  life  more  th^  once,  would  seem  to  be 
superfluous,  and  savour  of  absurdity,  and  therefore,  in  such  a  case, 
the  judgment  might  be  good ;  it  would  be  considered  as  given,  from 
the  very  nature  of  the  punishment,  for  each  and  every  offence,  and 
the  insufiiciency  of  one  count,  or  the  improper  finding  upon  it, 
would  in  no  way  affect  the  judgment  C^  and  though  on  the  baa  counts 
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it  would  be  the  more  correct  course  to  give  judgment  that  they      O'Bauw 
should   be  quashed  for  insufficiency,  the  want  of  that  would  not  ^' 

Titiate  the  record,  the  accused  would  have  been  convicted  and  re-  ^""  Q""** 
ceived  judgment  on  all ;  and  if  for  any  one  offence  contained  in  a 
count  which  is  insufficient  in  point  of  law,  he  had  received  a  judg- 
ment, it  would  have  been  no  hardship,  as  precisely  the  same  judg- 
ment, and  exactly  to  the  same  extent,  would  be  justified  by  another 
good  count.''  The  case  of  Reg.  v.  Downing  and  Powys  (1  Cox, 
C.  C.  156)  was  one  in  which  the  jury  found  a  general  verdict  of 


v.  The  Qiieen).  There  the  prisoners  had  been  indicted  upon  two 
counts,  in  one,  for  a  common  larceny,  and  in  the  other,  for  a  larceny 
in  a  dwelling-house,  to  the  extent  of  five  pounds.  The  verdict  was, 
that  the  pnsoners  were  *^  guilty  of  the  felony  aforesaid  on  them 
above  charged,  in  the  form  aforesaid,  as  by  the  indictment  aforesaid 
is  above  supposed  against  them  ;^  and  the  judges  held,  that  as  the  in- 
dictment charged  two  distinct  crimes,  for  one  only  of  which  the  pri- 
aoner  could  be  transported  for  ten  years,  that  the  sentence  of  transpor- 
tation for  that  period  was  bad,  owing  to  the  uncertainty  of  the  finaing 
of  the  jury.  That  case  is,  therefore,  substantially  different  from  the 
one  now  under  consideration.  For  the  prosecution,  the  cases  of 
Beg.  V.  Waters  and  12.  v.  Higginson  have  been  cited,  in  which, 
upon  different  counts,  varying  the  mode  of  death,  a  general  judg- 
ment was  given.  The  present  objection  is  one  of  a  mere  matter  of 
ibrm,  and  is  opposed  to  the  uniform  practice,  both  in  this  country 
and  in  England,  and  is  not  fortified  by  any  authority.  The  opinion 
of  the  Court,  therefore,  is,  that  the  judgment  of  the  Court  below 
mugt  be  affirmed. 

Crampton,  J.  was  of  the  same  opinion  ;  observing,  that  to  hold 
that  the  judgment  of  the  Court  below  in  this  case  shoukl  be  reversed, 
would  be  to  hold,  that  in  no  case  of  an  indictment  for  murder  could 
there  be  more  than  one  count. 

FsRBiK,  J.  concurred  in  the  judgment  of  the  Court,  but  thought 
that  it  might,  however,  be  more  convenient,  in  such  a  case,  to  take 
a  verdict  upon  a  particular  count.  The  facts  of  the  case  of  O'Can^ 
ndl  v.  The  Queen  did  not  apply  to  the  present  case. 

Judgment  (iffiTnied* 
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OXFORD  CIRCUIT. 

BsRKSHiRB  Spring  Asbizbs,  1846. 

Readingy  March  2. 

(Before  Mr.  Baron  Plait.) 

The  Queen  v.  Butler. 

A  m^kedihUHtigt  which  had  been  Mtolemfrwn  a  Hilt  wa»  found  in  priiotur^  paumnen 
by  the  eofuiable,  who  thereupon  inquired  **  if  he  had  about  him  any  mareqf  Mr, 
Spencer' e {the  prosecutor* e)  moneys**  The  prisoner  produced  some  money , and 
made  a  statement. 

Held,  not  to  be  receivable,  as  relating  to  a  differ eni felony. 

Tn  QwMH  "PRISONER  was  indicted  for  larceny  of  a  shilling,  the  property 
BoTCiB.  -'•  ^^  ^*  Spencer.  It  was  proved  that  a  constable  had  taken  him 
into  custody,  and  had  found  upon  him  a  marked  shilling  whidi  had 
been  put  into  the  till  of  the  prosecutor.  The  constable  thereupon 
inquired  if  he  had  about  him  any  more  of  Mr.  Spencer^s  money* 
The  prisoner  immediately  produced  some  half-crowns,  saying,— 

Williamsy  for  the  prisoner,  objected  to  the  statement  being  re- 
ceived, as  it  related  to  a  different  felony* 

Gray^  for  the  prosecution  : — It  was  a  statement  accompanying  an 
act  done  by  the  prisoner  while  in  custody  on  charge  of  the  oflSnce 
for  which  he  is  now  indicted.  It  is  part  of  the  whole  transacticm^ 
and  cannot  be  severed  from  that  which  preceded  and  followed  it. 
If  nothing  more,  it  is  evidence  to  show  the  prisoner's  access  to 
Mr.  Spencer's  till.  In  an  action  for  libel,  other  libels  may  be  given 
in  evidence  to  show  animtis, 

Williams,  in  reply.— The  animus  is  an  ingredient  of  the  libeL 
But  if  the  half-crowns  were  stolen,  the  taking  of  them  was  a  distinct 
felony ;  and  if  they  were  not  stolen,  the  statement  can  be  of  no  value. 
The  charge  of  stealing  the  half-crowns  is  not  on  the  record,  and  evi- 
dence relating  to  it  is  inadmissible. 

Platt,  B. — I  think  this  evidence  is  inadmissible.  I  shajl  reject 
the  statement. 

Noi  GuiUy. 
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CENTRAL  CRIMINAL  COURT. 

FSBSVABT  Ssssiov,  1846. 

February  4. 

Ths  Qi7£en  9.  Page. 

On  tt*  trial  qf  «•  mdietmuUfar  rape,  it  appeared  that  the  prisoner  had  commenced 
kmmg  eomuxUm  with  the  pnmeuirix,  hie  own  daughter,  a  girl  about  thirteen  yeare 
qf  age,  while  eha  woe  aek^,  hmi  that  ehe  awoke  brfbre  it  woe atanendand  madeno 
rmiMianee^emtileheeaw  that  a  third  pereon  woe  preeent  watching  her;  thattheprt^ 
aemar  had  eo  treated  her  brfore,  without  her  complaining  to  anig  oiw,  nor  woe  U  her 
inftjifioii  to  have  complained  now : 

Bdd^tkat  mtder  eueh  eireumetaneee  the  jury  would  not  be  jusHfled  in  finding  the 

weieoeeer  atnth/  afnaeem 
qamre.  whether,  when  aieomanie  in  eueh  a  etate  of  u$Mon9eioueneee  (not  produced  bg 

mmgaetqfthe  prisoner)  as  to  be  incapabU  qf  giving  consent  throughout  the  time  that  a 

flM»  kae  connexion  with  her,  he  can  be  conmcted  of  o  rape  T 


having  ^n 

was  having  connexion  with  her. 

Ballantinei  for  the  proeecution,  in  opening  the  case  to  the  jury, 
tQld  them,  on  the  authority  of  R.  v.  Camplin  (1  Cox's  Cr.  Cases), 
that  if  the  prisoner  had  connexion  with  the  girl  while  she  was  in  such 
a  state  as  to  be  incapable  of  giving  consent,  the  charge  of  rape  would 
be  sustained. 

Aldkeson,  B.— I  do  not  understand  that  case  to  have  gone  so  far 
as  you  affirm.  It  only  decided  that  where  the  state  of  unconscious- 
ss  was  caused  by  any  act  of  the  prisoner,  that  connexion  with  the 
oman  while  in  such  a  state  would  constitute  the  offence. 
BaUaniine  ol^erved  that  in  the  case  referred  to  the  taking  the 
iiie  by  the  girl  waa  her  own  voluntary  act. 
A£.]>EBSON,  B.— It  was  offered  to  her  by  the  man,  and  there  was, 
at  any  rate,  evidence  to  show  that  he  had  induced  her  to  take  it.  I 
concurred  in  that  judgment  only  on  that  ground.  I  will  read  the 
jiote  I  made  at  the  time. 

His  lordship  read  as  follows,  observing  at  the  same  time,  ^^this 
expcesses  no  one's  opinion  but  my  own." 

**  The  rest  <rf  the  judges  in  the  affirmative  thought  that  on  these 
fittts  it  must  be  presumed  that  this  was  contra  voluntatemy  it  being 
dear  that  the  woman  had  not  consented  when  he  began  to  administer 
die  liquor,  and  that  she  never  did  actually  consent  at  all — that  his 
haviog  connexion  with  her  when  insensible  was  therefore  clearly 
emOra  vduntaiem  ulHmam,  which  must  be  as  against  him,  pr^ 
sumed  to  continue  unchanged.  Patteson,  J.  Denman,  C.  J.  and 
Parke,  B.  thought  that  a  connexion  without  the  consent  of  the 
woman  was  a  rape,  e.  g.  in  the  case  of  a  woman  insensibly  drunk  in  the 
ttaeeiB  not  made  so  by  the  prisoner.  This,  therefore,  should  be  re- 
served when  it  occurs." 

It  ai^peaied  that  the  prisoner  had  had  connexion  with  his  daughter 

(a)  Reported  l>yB.C.itoBiifSON»  Esq.,  Barrister-atilaw. 
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Tbz  Qubbh    before,  but  she  had  never  complained  to  any  one  then,  nor  would  she 

p  *^'  of  her  own  accord  now,  and  a  woman  who  saw  them  together  on  the 

bed  on  the  occasion  in  question,  stated  that  the  girl  appeared  to  lie 

auiet  for  a  moment  whilst  the  prisoner  was  upon  her ;  out  on  seeing 
le  witness  she  immediately  attempted  to  push  him  off. 
Clarksofij  for  the  prisoner,  at  the  close  of  the  case  for  the  prose- 
cution, was  about  to  address  the  jury,  when  Coleridge,  J.  inti- 
mated to  him  that  it  was  unnecessary.    His  lordship  observed  to  the 
jury  :— 

The  question  is,  was  she  a  consenting  party  ?  and  you  cannot 
doubt,  after  the  evidence  you  have  heara,  that  although  not  in  a 
state  to  give  consent  when  the  connexion  began,  \she  betrayed  no  dis- 
position to  resistance  when  she  might  have  done  so ;  and  that,  too, 
before  the  connexion  was  at  an  end.  She  had  been  so  treated  before 
without  complaining,  nor  would  she,  from  her  own  statement,  have 
complained  now.  I  think  there  is  not,  therefore,  such  an  absence  of 
consent  throughout  as  to  justify  a  conviction  of  the  crime  of  rape* 

The  jury  acquitted  the  prisoner •  (a) 


OXFORD  CIRCUIT. 
Worcestershire  Spring  Assizes,  1846. 
(Before  Lord  Chief  Baron  Pollock.) 
The  Queen  v.  Elizabeth  Langheb. 

Evidence — Confeseion. — Husband  andw\fe, 

Prieoner,  in  cuttody  on  a  charge  of  felony,  wat  induced  by  her  husband,  in  thej^etime 
qfthe  constable,  to  make  a  statement : — Hetd,  inadmissible. 

Stolen  goods  were  found  in  the  house  occupied  by  husband  and  wife.  The  wffe,  in  Mi 
presence,  made  a  statement^  by  which  she  inculpated  herself,  but  exonerated  Am. 

Quare,  whether  the  confession  so  made  is  not  inadmissible,  as  being  presumed  to  he 
made  under  the  influence  qf  coercion? 

Tm  QauK    "ORISONER  was  indicted  for  house-breakinff.     The  facts  were 


PRISONER  was  indicted  for  house-breaking.     The  facts  ¥ 
juAvoBKR.  these.     The  constable  went  to  the  house  decupled  by  the  pn-r 

soner  and  her  husband,  and  charged  her  with  the  crime,  which  she 
denied.  Soon  after  her  husband  came  in,  and  the  constable  being 
present,  urged  her  to  tell  the  truths  if  she  knew  any  thing  about  it. 
She  went  up  stairs,  and  then  told  the  constable  to  call  her  husband, 
and  made  a  statement. 

Cooke,  for  the  prisoner,  objected  that  the  statement  was  inadmis- 
sible, as  following  an  inducement  held  out  by  the  husband  in  the 
Eresence  of  the  constable.  He  contended  also  that  a  confession  made 
y  the  wife  in  the  presence  of  the  husband,  which  had  the  effisct  of 
exonerating  him  and  inculpating  her,  must  be  presumed  in  law  to  be 
the  result  of  marital  coercion,  and  was  therefore  inadmissible. 

Hodgson^  for  the  prosecution,  contended  that  although  an  induce- 
ment held  out  by  a  tnird  party  in  the  constable^s  presence,  and  tacitly 
assented  to  by  him,  was  tne  same  in  effect  as  if  he  had  offered  it  him- 
•  (a)  See  R.  t.  Ryan  (ante,  lis). 
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fldf,  this  was  not  such  an  inducement  as  fell  within  the  decisions.    Thh  Quux 
It  was  simply  the  urging  of  a  moral  duty,  and  not  the  holding  out  v- 

of  an  advantage.     In  Reg.  v.  Court  (7  C.  &  P.  486),  Littledale,  J.     I^»«"*- 
received  a  statement  made  after  the  magistrate  had  told  prisoner 
to  be  sure  to  tell  the  truth. 

Pollock,  C.  B. — The  constable  bein^  present,  and  expressing  no 
dissent,  I  am  clearly  of  opinion  that  an  inducement  by  the  husband 
would  be  equivalent  to  an  inducement  held  out  by  himself.  I  think, 
also,  that  tms  is  a  suiBScient  inducement  to  exclude  the  statement  that 
followed.  In  Reg.  v.  Courts  the  prisoner  was  about  to  make  a 
statement,  when  the  magistrate  warned  him  to  tell  the  truth.  That 
alters  the  question,  for  the  statement  was  not  altogether  the  result  of 
the  observation.  I  also  think  that  there  is  a  great  deal  in  the  other 
objection,  and  that  we  should  be  careful  not  to  admit  any  thing  that 
might  have  been  said  in  consequence  of  that  connection  between  the 
husband  and  wife,  from  which  the  law  implies  coercion.  It  is  not 
improbable  that  she  may  have  made  the  statement  for  the  purpose 
of  exonerating  him. 

Not  Guilty, 


CENTRAL  CRIMINAL  COURT. 
NoYEMBSB  Session,  1846. 

November  80. 
The  Queen  v.  Eames.  (a) 

Auault  with  intent — Evidence, 

Xfpom  a  trial  for  aeeault,  vnth  intent  eamally  to  know  and  abuee  a  child  wider  ten  yeare 
cid^  it  it  not  competent  for  the  prosecution,  in  theflret  instance,  to  give  evidence  qfa 
former  trial  and  acquittal  qf  the  prisoner,  on  a  charge  (founded  on  the  same  facts) 
of  felony  in  carnally  knowing  her,  for  the  purpose  of  shewing  that  the  higher  offence 
kad  not  been  committed, 

THE  prisoner  had  been  indicted  at  the  present  sessions  for  the  xbm  Qvny 
felony  of  carnally  knowing  a  child  under  ten  years  of  age,  but  v. 

the  evidence  failing  to  establish  the  commission  of  the  full  offence,  ^  '' 
he  was  acquitted;  Coltman,  J.,  deciding  (in  opposition  to  the  case 
of  R.  V.  Ashbolt  (2  Cox's  Cr.  C.  116),  where  Maule,  J.,  seemed  to 
consider  the  point  as  settled)  that  he  could  not  be  convicted  of  an 
aasault  under  the  7  Wm.  4  &  1  Vict.  c.  85.  He  was  now  indicted 
for  an  assault  with  intent,  &c.,  and  Ryland^  for  the  prosecution,  in 
opening  the  case,  said  that  he  should  prove  the  former  trial  and 
acquittal  of  the  prisoner  to  shew  that  the  higher  crime  had  not  been 
committed. 

Prendergast,  for  the  prisoner,  contended  that  this  could  not  be 
done ;  the  finding  of  one  jury  could  not  preclude  another  from  taking 
all  the  drcumstanoes  of  the  case  into  their  consideration.  Ryland 
referred  to  a  case,  R,  v.  Nicholas  and  Page  (reported  in  1  Verulam 
Kep.  818),  where  the  prisoners  were  indicted  for  burglary,  and  there 
being  no  evidence  of  the  breaking  having  occurred  in  the  night-time, 
and  no  property  having  been  taken,  they  were  acquitted.  On  a  sub- 
(a)  Reported  by  B.  C.  Robiwson,  Esq.,  Banister* at*]air. 


Eaku. 
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Tab  QnBiir  sequent  indScttnent  for  the  nisdeneanour  of  brcftking  into  the  home 
^^       with  intent  to  steal.  Lord  Denman,  C.J.,  and  Alderson,  B.,  received 
the  record  in  the  former  caee  as  proof  that  the  felony  had  not  been 
committed. 

Mr.  Commissioner  Bullock,  having  consulted  Parke,  B.,  stated 
that  he  could  not  receive  anj  such  evidence  on  the  part  of  the  pro- 
secution in  the  first  instance.  Should  the  line  of  defence  taken  render 
it  necessary,  the  record  might  be  then  tendered. 

The  pcnnt,  however,  was  not  further  raised,  it  being  afterwards 
found  that  the  jurj  who  were  trying  the  misdemeanour,  were  the 
as  had  acquitted  of  the  felony. 


OXFORD  CIRCUIT. 

Monmouthshire  Sprinq  Assizes,  1846. 

Monmouth^  April  4. 

(Before  Lord  Chief  Baron  Pollock.) 

The  Queen  o.  Nicholas. 

Eviden€9^WUnM9—Practie€. 
The  Court  wiU  noipotipone  a  trial  in  order  that  a  witneee  only  eix  yeare  of  age,  and 

too  young  to  comprehend  thameamingqf  an  oath^  mag  be  inetrueted. 
Semble,  otherwiee,  if  the  ineompeteneg  arose  from  want  qf  education,  and  not  from 

immaturitg. 
A  etatement  bg  a  child  on  whom  an  qfence  had  been  commuted,  and  who  woe  h»m(f 

incompetent  to  take  an  oath,  ie  inadmietibU. 

^^  ^7™"  T>BISONER  was  indicted  for  carnally  knowing  Margaret  Ryde, 
NicaoLAs.     JL      she  being  a  child  under  ten  years  of  age. 

Huddleatonej  for  the  prosecution,  applied  for  postponement  of  the 
trial,  the  prosecutrix,  who  was  but  six  years  old,  being  entirely 
Ignorant  ot  the  nature  of  an  oath,  and  therefore  incompetent  to  lie 
aworn.  He  asked  the  postponement  in  order  that  she  might  be 
properly  instructed. 

Pollock,  C.  B. — I  have  very  great  doubt  of  the  propriety  of  the 
course  you  suggest;  for  I  think  that  justice  might  be  endangered 
by  the  postponement  of  the  trial  till  a  witness  can  be  taught  the 
obligation  of  an  oath.  More  might,  perhaps^  be  lost  in  the  memory, 
than  would  be  gained  the  other  way.  I  limit  my  objections  to  tms 
particular  case.  I  can  easily  conceive  cases  where  the  mind  of  the 
child  is  more  advanced,  as  where  the  child  was  nine  or  ten  years  old, 
and  the  education  had  been  neglected ;  there  a  postponement  of  trial 
might  be  proper.  But  where  the  defect  is  the  result  of  immaturity 
of  mind,  and  the  child  is  too  young  to  comprehend  the  obligation  of 
an  oath,  I  would  not  hazard  the  loss  of  memory  by  a  postponement* 
Observe,  I  do  not  lay  this  down  as  a  general  rule ;  for  tha%  arecaasi 
in  which  your  application  would  be  ]Mroper. 

The  child'^s  aunt  was  called  as  a  witness  for  the  prosecution,  and 
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;  proceeding  to  say  that  on  a  certain  day  the  child  made  a  state- 
ment to  her — 

PoLiocK,  C.  B. — I  cannot  hear  that;  it  is  not  evidence, 

Huddlestane  cited  Braxier's  case  (1  East,  P.C.  443),  in  which 
a  fltateroent  by  a  child  five  years  old,  and  incapable  of  taking  an  oath, 
was  received,  as  she  could  not  herself  be  heard  on  oath ;  and  Reg. 
T.  Gutiridge  (9  C.  &  P.  471),  where  Parke,  B.  observed  that 
**  what  a  man  says  as  complaint  to  his  surgeon  is  evidence."" 

Pollock,  C.  B. — If  a  man  complains  to  his  surgeon  that  he  has 
a  pain  in  his  head,  or  a  wound,  it  is  evidence  of  the  fact ;  but  if  he 
aads,  **  I  met  John  Thomas,  who  stabbed  me  with  a  sword,"  that  is 
not  evidence  against  John  Thomas,  and  it  is  a  strange  reason  for 
receiving  a  child^s  statement,  that  the  child  was  incompetent  to  take 
an  oath. 

Other  evidence  was  adduced,  on  which  there  was  a  verdict  of 

Guilty. 


Thi  QimH 
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January  Session,  1847. 
January  4. 
The  Queen  r.  SATCHELL.(a) 

Indicimmifor  perjury. 

Where  an  Indietment  preferred  in  the  Central  Criminal  Court  hae  the  proper  venue 
m  the  margin^  it  it  not  necessary  to  state  the  jurisdiction  m  the  body  qf  the 
imdietmentj  in  the  exact  words  prescribed  by  the  3rd  section  of  the  4Sf6  Wm.  4,  c.  36. 
"  Within  thejurisdietiono/Taia  Court**  was  held  sufficient,  although  another  and 
a  different  Court  had  been  rrferred  to  in  the  paragraph  immediately  preceding  that 
mOegation, 

THE  defendant  was  charged  with  perjury  on  the  following  in- 
dictment. 
**  Central  Criminal  Court,  \  The  jurors  of  our  Lady  the  Queen, 
to  wit.  }    upon  their  oath,  present,  that  before 

and  at  the  times  of  applying  for  and  obtaining  the  summons  and 
making  the  affidavit  and  taking  the  oath  hereinafter  mentioned,  to 
wit,  on  the  4th  day  of  August,  in  the  10th  year  of  the  reign  of  our 
Sovereign  Lady  Queen  Victoria,  one  Thomas  Foulkes  was  indebted 
to  Willian  Corry  in  a  certain  sum  not  exceeding  SO/.,  to  wit,  in  the 
sum  of  9/.  Ss.,  besides  costs  of  suit,  amounting  to  7/.  19s.,  by  virtue 
of  a  certain  jud^rment  before  that  time,  to  wit,  on  the  15th  day  of 
Jidy,  in  the  10th  year  aforesaid,  obtained  and  recovered  in  the  court 
of  oar  said  Lady  the  Queen,  before  the  Queen  herself,  at  Westminster, 
IB  the  county  of  Middlesex,  against  the  said  T.  F.,  at  the  suit  of  the 
said  W.  C,  m  a  certain  cause  before  that  time  commenced,  and  pro- 
secDted  in  the  same  court,  wherein  the  said  W.  C.  was  plaintiff,  and 
theaaid  T.  F.  was  defendant,  to  wit,  at  the  parish  of  Saint  Margaret, 
in  the  dty  of  Westminster,  in  the  county  of  Middlesex,  and  within 
(•)  Rcporteibj  B.  C.  Robinson,  Esq.,  Banitter-ot-faiw 


The  Qvznr 
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Thx  Qdebk   the  jurisdiction  of  this  court.    And  the  jurors  aforesaid,  upon  their 
e    ^'  oath  aforesaid,  do  further  present,  that  the  said  T.  F.,  being  so  ia- 

'  debted  as  aforesaid,  before  and  at  the  said  several  times  above-men- 
tioned, resided  within  the  jurisdiction  of  a  certain  other  court,  (to 
wit)  the  Court  of  our  said  Lady  the  Queen  of  her  Palace  of  West- 
minster, the  same  then  and  there  being  an  inferior  court  of  record 
for  the  recovery  of  debts,  and  then  and  there  having:  a  judge,  who 
then  and  there  was  a  barrister-at-law,  (to  wit)  one  W.  B.  Esq.  (to 
wit)  at  the  parish  aforesaid,  in  the  city  and  county  aforesaid,  and 
within  the  jurisdiction  of  this  court.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  T.  F., 
being  so  indebted  as  aforesaid,  and  so  residing,  as  herein  above 
mentioned,  the  said  W.  C,  before  the  time  of  making  the  affidavit, 
and  taking  the  oath  herein  after  mentioned,  (to  wit)  on  the  said 
4th  day  of  August,  in  the  10th  year  aforesaid,  at  the  parish 
aforesaid,  in  the  city  and  county  aforesaid,  and  within  the  jurisdiction 
of  this  Court,  did,  pursuant  to  the  statute  in  such  case  made  and 
provided,  make  their  certain  application  (to  wit)  by  note,  in  writing, 
to  the  said  Court  of  our  said  Lady  the  Queen  of  her  Palace  at 
Westminster,  then  being  holden  before  and  in  the  presence  of  the 
said  W.  B.,  Esq.,  as  judge  thereof,  at  the  Court  House,  Great 
Scotland-yard,  Westminster,  in  the  said  county  of  Middlesex,  and 
thereby  then  and  there  obtained  from  the  said  last  mentioned  court, 
and  caused  and  procured  to  be  granted  by  and  issued  out  of  the 
same,  a  certain  summons  in  writing,  bearing  date  the  day  and  year 
last  aforesaid,  touching  the  said  debt  due  from  the  said  T.F.  to  the 
said  W.C,  by  the  judgment  aforesaid,  by  which  said  summons,  he, 
the  said  T.I*^.,  was  then  and  there  required  to  appear  before  the 
judge  of  the  said  last-mentioned  court  at  the  Court  House,  Great 
Scotland-yard,  Westminster,  in  the  county  aforesaid,  on  Friday,  the 
7th  day  of  August,  in  the  10th  year  aforesaid,  at  10  of  the 
clock  in  the  forenoon  of  the  same  day  precisely,  to  answer  such 

auestions  as  might  be  put  to  him  touching  the  not  having  paid  to 
le  said  W.  C.  the  sum  of  17/.  2s.,  recovered  in  the  judgment 
aforesaid*  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  John  Satchell,  late  of  the  parish  aforesaid, 
in  the  city  and  county  aforesaid,  process-server,  contriving,  and 
wickedly  and  maliciously  intending,  to  agerieve  and  injure  the 
said  T.F.,  and  to  pervert  theduecourseof  public  justice,  heretofore, 
(to  wit)  on  the  7th  day  of  August,  in  the  10th  year  aforesaid, 
and  within  the  jurisdiction  of  the  said  last-mentioned  courts  (to 
wit^  at  the  parish  aforesaid,  in  the  city  and  county  aforesaid,  and 
witnin  the  jurisdiction  of  Uiis  court,  did  come  in  his  own  proper 
person  into  the  said  court  of  our  said  Lady  the  Queen  of  her  Palace 
of  Westminster  aforesaid,  and  did  then  and  there  produce  to  the  said 
Court  a  certain  affidavit  in  writing  of  him,  the  said  John  Satchell, 
whereunto  a  true  copy  of  the  said  summons  was  then  and  there 
annexed,  to  be  exhibited  to  the  said  last-mentioned  Court,  which  said 
affidavit  was  and  is  entitled  in  the  Palace  Court,  in  relation  to  a  cause 
in  her  Majesty's  Court  of  Queen^s  Bench  at  Westminster,  wherein 
W.  C.  is  plaintiff,  and  T.  F.  defendant,  and  the  said  John  Satchdl, 
then  and  there  before  the  said  Court  of  our  said  Lady  the  Queen,  of 


CBIMINAL  LAW  CASES.  130 

her  Palace  at  Westminster  aforesaid,  was  duly  sworn,  and  did  take  Thi  Qcnir 
his  corporal  oath  upon  the  Holy  Gospels  of  God,  concerning  the  truth  g  «^t^ 
of  the  matters  contained  in  the  said  affidavit  (the  same  Court  then  ^*<^*"' 
and  there  having  a  lawful  and  competent  authority  to  administer  the 
said  oath  to  the  said  John  Satchel],  and  to  take  and  receive  the  said 
affidavit  of  him,  the  said  John  Satchell,  in  that  behalf);  and  that 
the  said  John  Satchell,  being  so  sworn  as  aforesaid,  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  and  having  no  regard  to  the  laws  and 
statutes  of  this  realm,  nor  fearing  the  punishment  therein  contained, 
did,  then  and  there,  (to  wit)  on  the  said  7th  day  of  August,  in 
the  10th  year  aforesaid,  at  the  parish  aforesaid,  in  the  city  and 
county  aforesaid,  and  within  the  jurisdiction  of  this  Court,  in  and  by 
his  affidavit  aforesaid,  upon  his  oath  aforesaid,  before  the  said  last- 
mentioned  Court,  and  within  the  jurisdiction  of  the  same  Court,  the 
said  last-mentioned  Court  having  such  power  and  authority  as  afore- 
said, falsely,  corruptly,  knowingly,  wilfully,  and  maliciously  depose 
and  swear  as  follows,  (that  is  to  say) :  John  Satchell,  of  8,  Earl- 
street,  London-road,  South wark,  in  the  county  of  Surrey,  process- 
server  (meaning  the  said  John  Satchell),  maketh  oath  and  saith, 
that  he,  this  deponent  (meaning  the  said  John  Satchell),  did,  on 
Tuesday,  the  4th  day  of  August  instant  (meaning,  on  Tuesday, 
the  4th  day  of  August,  in  the  10th  year  aforesaid) «  personally  serve 
the  above-named  defendant  (meaning  the  said  Thomas  Foulkes) 
with  an  original  summons  (meaning  the  said  summons,  so  granted 
by  and  issued  out  of  the  said  court  of  our  said  Lady  the  Queen  of 
her  Palace  of  Westminster  as  aforesaid),  issued  out  of  and  under 
the  seal  of  this  honourable  Court  (meaning  the  said  Court  of  our 
said  Lady  the  Queen  of  her  Palace  of  Westminster  aforesaid),  a  true 
copy  of  which  is  hereunto  annexed,  by  delivering  such  ori^nal 
sammons  to  the  said  defendant  (meaning  the  said  T.  F.)  within 
the  iurisdiction  of  this  Court  (meaning  the  said  Court  of  our  said 
Lady  the  Queen  of  her  Palace  at  Westminster  aforesaid),  as  by  the 
said  affidavit  in  writing  of  the  said  John  Satchell,  afterwards  exhi- 
bited to  the  said  Court  of  our  said  Lady  the  Queen  of  her  Palace  of 
Wetsminster  aforesaid,  and  now  there  remaining,  more  fully  appears. 
Whereas,  in  truth  and  in  fact,  the  said  John  Satchell  did  not,  on 
Tuesday,  the  4th  day  of  August,  in  the  10th  year  aforesaid,  perso* 
nally  serve  the  said  T.  P.  with  the  said  original  summons  issuing 
out  of  and  under  the  seal  of  the  said  Court  of  our  said  Lady  the 
Queen  of  her  Palace  of  Westminster  aforesaid,  by  delivering  such 
ctmnal  summons  to  the  said  T.  F.  within  the  jurisdiction  of  the 
said  last-mentioned  Court. 

<^  And  whereas,  in  truth  and  in  fact,  the  said  John  Satchell  at  the 
time  the  said  John  Satchell  took  his  said  oath  and  made  his  affidavit 
aforesaid,  had  not  ever  personally,  or  in  any  other  manner  whatso- 
ever, served  the  said  T.  F.  with  the  said  original  summons,  issuing 
out  of  and  under  the  seal  of  the  said  Court  of  our  said  Lady  the 
Queen  ci  her  Palace  of  Westminster  aforesaid. 

'*  And  whereas,  in  truth  and  in  fact,  the  said  John  Satchell  did 
not  on  the  said  4th  day  of  August,  in  the  tenth  year  aforesaid,  per- 
sonally serve  the  said  T.  F.  with  the  said  original  summons. 

^  And  whereas,  in  truth  and  in  fact,  the  said  John  Satchell  did 
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Tn  CtDrnoi  not  on  the  said  4th  day  of  August,  in  the  tenth  year  aforesaidy 
^  ^  deliver  such  original  summons  to  the  said  T.  F.  within  the  juriadio> 
tion  of  the  said  last-mentioned  court  or  elsewhere  wheresoever. 

^^  And  whereas,  in  truth  and  in  fact,  the  said  John  Satchell  at  the 
time  the  said  John  Satchell  took  his  said  oath  and  made  his  affidavit 
aforesaid,  had  not  ever  delivered  such  original  summons  to  the  said 
T,  F.  within  the  jurisdiction  of  the  said  last-mentioned  court,  or 
elsewhere  wheresoever. 

'^  And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  John  Satchell,  on  the  7th  day  of  August,  in  the  tenth  year 
aforesaid,  within  the  jurisdiction  of  the  said  court  of  our  said  Lady 
theQueen  of  her  Palace  of  Westminster  aforesaid,  to  wit,  at  the  parish 
aforesaid,  in  the  city  and  county  of  Middlesex  aforesaid,  and  within 
the  jurisdiction  of  this  court,  before  the  said  court  of  our  said  Lady 
the  Queen,  of  her  Palace  of  Westminster  aforesaid,  the  said  last-men- 
tioned court  then  and  there  having  such  power  and  authority  as 
aforesaid,  by  his  own  act  and  consent,  and  by  his  own  most  wicked 
and  corrupt  mind  in  manner  and  form  aforesaid,  falsely,  wickedly, 
wilfully,  and  corruptly  did  commit  wilful  and  corrupt  perjury,  to 
the  great  displeasure  of  Almighty  God,  in  contempt  of  our  Lady 
the  Queen  and  her  laws,  to  the  evil  and  pernicious  example  of  aU 
others  in  the  like  case  offending,  and  against  the  peace  of  our  Lady 
the  Qieen,  her  crown  and  dignity,  and  against  the  form  of  the 
statute  in  such  case  made  and  provided.'^ 

Before  the  evidence  was  gone  into, 

Ballantine^  for  the  prisoner,  took  a  preliminary  objection  to  the 
indictment — that  there  was  no  proper  statement  of  jurisdiction. 
After  setting  out  the  fact  of  Thomas  Foulkes  being  indebted  within 
the  jurisdiction  of  the  Palace  Court,  it  went  on  to  aver  that  he  was 
so  indebted  within  the  jurisdiction  of  this  Court.  He  urged  that 
the  fair  construction  of  these  words  would  lead  to  the  inference  that 
the  Palace  Court  was  intended,  such  court  immediately  preceding 
the  sentence  in  question^ 

The  Recorded. — I  suppose  the  venue  in  the  margin  is  Ceniral 
Criminal  Court, 

BaUantine  admitted  that  it  was  so ;  but  the  allegation  was  not 
such  a  one  as  the  third  section  of  the  4  &  5  Wm«  4,  c.  36,  required. 
It  expressly  enacted  that  all  facts  which  must  be  averred  to  have 
happened  within  the  jurisdiction,  must  be  alleged  to  be  in  so  many 
words  (as  he  contended,)  within  the  jurisdiction  of  the  said  Court. 
But  supposing  the  words  themselves  not  material,  the  averment  in 
this  instance  was  at  least  ambiguous,  and  contrary  to  the  {cfem. 
usually  adopted.  In  a  later  part  of  the  indictment,  the  perjury 
was  alleged  to  have  been  committed  within  the  jurisdiction  of  the 
last-mentioned  Court,  and  the  Court  last-mentioned  was  the  Palace 
Court 

The  Rbcobdeb. — And  immediately  after  that  allegation  occur 
these  words :  **  To  wit,  within  the  jurisdiction  of  this  Court,''  and  I 
think  that  the  venue  in  the  margin  being  the  correct  one,  this  mode 
of  averment  is  sufficient 

NoTx.— It  fleems  donbtfcd  whether,  even  sapposing  tiiis  statement  of 
jmrisdiction  to  be  objectionable,  the  defect  oonld  be  made  available  after  piaa. 
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B^ftke7Geow4^€.H8.20^itisenactedthai<^Nojndgiiiaii«poaanjmdk5i^  TnQiaiK 
ment  or  information  for  any  felony  or  misdemeanor,  whether  after  verdict  or  ^* 

oatlawiyy  or  by  confession,  default,  or  otherwise,  shall  be  stayed  or  reversed  for  S^TCHMifc. 
wvnt  of  a  proper  or  perfect  yenue,  where  the  Court  shall  appear  by  the  indict- 
■kent  or  imbrmation  to  hare  had  jurisdiction  over  the  ofienoe/'  But  if  tike 
indictment  is  good  after  Yerdict,it  must  be  so  altear  pka,  for  the  defect  appeaziDg 
«n  ike  face  of  the  record,  it  can  only  be  taken  advantage  of  in  arrest  of  juagment. 
lathe  faulty  then,  cured  by  verdict?  To  decide  this  question,  it  is  necessary  to 
ascertain  whether  it  appears  by  the  indictment  that  the  Court  has  jurisdiction 
cnrer  the  ofience.  Now  the  caption  is  an  essential  part  of  eveiy  indictment^ 
and  though  not  appearing  in  tne  bill  itself,  it  forms  a  material  portioa  of  the 
record  wnenever  it  becomes  the  subject  of  investigation  in  a  superior  court ; 
and  hj  the  caj^on  it  appears  that  the  justices  to  whom  the  commission  is 
directed,  have  jurisdiction  over  the  county  of  Middlesex,  and  those  parts  of 
other  counties  mentioned  in  the  2nd  section  of  the  Central  Criminal  Court  Act 
{4  mad  5  Wm.  4y  c.  36).  The  3rd  section,  it  is  tru^  requires  that  the  marrinal 
wiiie  shall  be  Central  Criminal  Court,  and  that  material  facts  shall  be  allwed 
to  haiFe  taken  place  **  within  the  jurisdiction  of  the  said  Court."  Probably  this 
flection  is  merely  directory  (see  jR.  v.  Barnard  Gregory y  14  L.  T.  Rep.  Ma^.  Ca.  82), 
but  at  all  events,  even  if  the  omission,  or  the  defective  statement  of  such  an 
averment  might  be  ground  of  demurrer,  yet  it  would  seem  that  where  the 
material  facts  are  aU^^  to  have  taken  place  within  an^  of  the  places  men- 
tioned in  the  Act,  and  also  in  the  caption  of  the  indictment,  it  would  be 
vithia  tha  remedial  daase  above  referred  to.^R£POETEiu      * 


OXFORD  CIRCUIT. 

Staffordshire  Sprino  Absizbs,  1846. 

Si&ffard,  March  28. 
The  Queen  v.  Swindall  and  Osborne. 

Mandaught€r. 
Iftadi  of  two  pgnoM  &e  driving  a  cartfurioutfy  along  the  pubUc  road,  and  inciHng  and 
encouraging  each  other  mto  drive,  mid  om  of  the  carte  runs  over  a  man  and  kUte  him, 
hotk  are  gmlty  (f  manslaughter,  the  one  ae  principal  in  the  first  degree,  the  other  as 
principal  in  Uu  seconddegree. 


P' 


PRISONERS  were  indicted  for  the  manslaughter  of  James   Th«  Qusik 
Durose.   The  second  count  charged  that  prisoners  incited  each  g^„^^  ^^ 
other  to  drive  their  horses  and  carts  at  a  furious  and  dangerous  rate      Osboms. 
aloDg  a  public  road,  and  with  driving  over  deceased,  and  thereby 
killing  hmi.    The  third  count  charged  Swindall  with  driving  over  the 
deceased,  and  Osborne  with  being    present,  aiding  and  assisting. 
The  fourth  char^  Osborne  with  driving  over  the  deceased,  and 
Swindall  with  being  present,  aiding  and  assisting. 

It  was  proved  that,  on  the  evening  of  l«th  August,  1846,  each 
prisoner  was  driving  a  horse  and  cart  furiously  along  the  public  road, 
the  carte  closely  following  each  other.  At  a  turnpike  gate,  about 
a  quarter  of  a  mile  from  the  place  where  deceased  was  found,  Swin- 
Ml,  who  drove  the  first  cart,  told  the  gatekeeper  that  they  had 
driven  over  an  old  man«  The  surgeon  proved  that  deceased  bad 
been  killed  by  that  which  appeared  to  be  the  mark  of  a  cart  wheel ; 
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Tex  QvBEH  and  there  were  other  bruises.     He  could  not  say  that  both  carts  had 

QitfTwn  *'      A  P^^'*^^  ^^^^  ^^^  body. 

OsBOJtJiu  ^ll^n^  Serjt.,  for  the  prisoners,  contended,  that  the  evidence 
proving  that  only  one  of  the  prisoners  had  driven  over  the  deceased, 
the  other  must  bie  acquitted. 

Pollock,  C.  B.^Not  so.  If  two  persons  are  together,  inciting 
and  encouraging  one  another  to  do  an  unlawful  act,  and  one  of  them 
does  it,  the  other  is  equally  guilty.  The  person  who  runs  over  the 
man  is  a  principal  in  the  first  degree,  and  the  other  is  a  principal  in 
the  second  degree. 

Allen^  Serjt. — But  the  prosecutor  must  elect  upon  which  count 
he  will  proceed. 

Pollock,  C.  B. — Certainly  not.  I  remember  a  case,  Reg.  v» 
Goode,  in  which  the  indictment  alleged  various  modes  of  death,  and 
that  deceased  was  killed  by  means  to  the  jurors  unknown.  Where 
there  is  no  evidence  applicable  to  a  particular  count,  it  must  be 
abandoned  ;  but  if  there  be  any  evidence  to  support  it,  it  must  go 
to  the  jury.     Here  the  evidence  is  applicable  to  all  the  counts. 

Guilty. 

Greaves 'and  Kinneraley,  {or  the  prosecution;  Mleriy  SerjU,  and 
WhaUeyy  for  the  prisoners. 


CROWN  CASE  RESERVED. 

IN  THE  EXCHEQUER. 

(Before  the  Fifteen  Judobe.) 

November  14,  1846. 
The  Queen  v,  Youno.(o) 

Indietmenifor  stealing  a  pott  letter. 

A  letter  endoemg  a  half-eovereign,  and  addressed  to  a  fictitious  person,  was  posted  at  a 
receiving-house  by  the  authorities  of  the  Post  Office,  for  the  mere  purpose  of  testis  the 
honesty  of  the  prisoner,  who  was  in  their  employ,  and  through  whose  hande  it  would  pau 
in  the  ordinary  course  of  business  .*-— 

HMthatthis  was  a  "  post  letter,"*  within  the  1  Ficl.c.36;  overruUng  R,  v.  Gardner 
{la^K.  628). 

The  QnuK    HPHE  prisoner  was  convicted  at  the  June  Session  of  the  Central 

^^  jL    Criminal  Court  for  stealing  a  post  letter.     It  was  contended  at 

^^^^'       the  trial  that  the  letter  in  question  was  not  a  post  letter  within  the 

statute,  and  Rolfe,  B.,  reserved  the  point  for  the  condderation  of 

the  judges.     The  circumstances  of  the  case  are  fully  stated  in  the 

learned  baron's  notes,  which  are  as  follows :  — 

The  prisoner  was  tried  before  me,  at  the  June  Session  of  the  Cen- 
tral Criminal  Court,  for  stealing  a  post  letter,  containing  money, 
being  at  the  time  an  officer  employed  bv  the  Post  Office  (see  1  Vict, 
c.  86,  s.  26).  It  appeared  at  the  trial  that  the  prisoner  was  em- 
ployed under  the  Post  Office  at  a  receiving^house  in  Aldgate,  and 
(a)  Reported  by  B.  C.  Robinson,  Efq.,  Btrrister-at-law. 
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it  was  his  duty  at  stated  hours  to  make  up  the  letters  there  received   The  Qjammur 
into  a  parcel,  and  transmit  them  to  the  General  Post  Office.  y  ^' 

Walter  Robert  Sculthorpe,  the  president  of  the  London  District-  °^**' 
office,  suspecting  the  honesty  of  the  prisoner,  on  the  19th  May 
last,  made  up  and  sealed  a  letter,  and  directed  it  to  Mary  Donala- 
80Q,  Sackville  Street,  Dublin,  and  inclosed  in  it  a  half-sovereign. 
This  letter,  with  two  stamps  upon  it,  was  dropped  into  the  receiving- 
house  in  Aldgate,  where  the  prisoner  was  employed.  It  was  a  fic- 
titious address,  and  the  letter  was  posted  only  in  order  to  test  the 
honesty  of  the  prisoner.  The  prisoner,  instead  of  transmitting  this 
letter  in  the  next  parcel  of  letters  to  the  General  Post  Office,  ab- 
stracted it  from  the  receiving-box,  opened  it,  took  out  the  half- 
sovereifin,  and  kept  both  the  letter  and  money,  meaning  to  appro- 
priate them  to  his  own  purposes. 

The  case  was  clearly  proved,  and  the  jury  found  the  prisoner 
guilty.  It  was  stated  to  me  at  the  bar,  that  such  a  case  had  been 
recently  decided  on  the  circuit  not  to  be  within  the  statute,  the 
letter  not  being  a  real  letter;  I  therefore  reserved  the  judgment, 
and  have  to  request  the  opinion  of  the  judges  whether  the  conviction 
is  good.  (See  M.  v.  Rathbaney  C.  &  Marsh.,  S20 ;  R.  v.  Gardner, 
C.  &  Kir.  628;  -R.  v.  Neweyy  C.  &  K.  680,  w.) 

It  should  be  added  that  there  was  a  count  in  the  indictment, 
charging  the  prisoner  with  simple  larceny  in  stealing  a  half-sovereign, 
the  property  ofW.  R.  Sculthorpe. 

Ballantine,  for  the  prisoner,  now  contended  that  the  term  ^*  post 
letter '^  must  mean  a  letter  put  into  the  Post-Office  for  the  purpose  of 
being  transmitted  to  some  existing  person.  This  letter  had  no 
destination,  the  address  was  fictitious,  and  it  was  clear  it  could  never 
reach  any  one  in  regular  course.  To  come  within  the  Act,  the 
letter  must  be  posted  for  a  legitimate  purpose. 

LoED  Denhan,  C.  J. — I  cannot  conceive  a  purpose  more  legiti- 
mate than  the  one  for  which  this  paper  was  sent.  But  how  do  you 
distinguish  this  from  the  case  of  ic.  v.  Neweyf 

BtSlaniine  said  that  case  was  not  reported,  except  in  a  note  to  R. 
T.  Gardner y  and  from  that  note  it  appeared  that  no  judgment  was 
ever  delivered. 

LoedD£Mhan,C.J. — But  Mr.  B.  Gumey  consulted  the  judges 
on  that  case,  and  the  sentence  he  subsequently  passed  is  sufficiently 
indicative  of  the  result. 

Ballantine  said  he  relied  principally  on  the  case  of  12.  v.  Gardner. 

Pollock,  C.  B. — I  have  no  hesitation  in  saving  I  was  wrong  in 
the  position  I  there  laid  down.  I  had  entirely  lost  sight  of  the  case 
of  JR,  V.  Newey,  though  I  prosecuted  it  as  Attorney-General:  I 
have  no  doubt  that  this  is  a  post  letter  within  the  statute. 

The  rest  of  the  judges  concurred. 
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COURT  OF  QUEEN'S  BENCH. 

Friday^  January  99^  1846. 
The  QnsEN  v.  Adams,  (a) 

PraeUee — Bringing  up  for  judgmnd, 

WAore  the  pro»eeutor  r^fitied  to  bring  up  for  judgment  ike  defendanU,  who  had  Beem 
taken  upon  a  ca.  m.  qfler  a  conviction  for  lUH^  and  toere  detained  in  WAitecroaa^ 
street  Priion^  the  Court,  an  the  motion  of  the  fmiting  juetieet,  granted  a  hakeaa  t» 
bring  them  up  the  flret  dag  qf  the  emurng  Term,  requiring  notice  to  be  given  to  the 
prosecutor, 

Tbm  Qjanv  T  USH  moved  for  a  rule  to  compel  the  ftfosecutoar  in  this  case 
JLi  to  bring  up  the  defendants  for  judgment.  They  were  two 
old  ladies,  who,  having  been  convicted  of  libel,  bad  been  taken  upon 
a  capias,  and  lodged  in  Whitecross  Street  JPrison.  On  a  former 
occasion  they  had  been  brought  up  for  their  discharge,  but  the 
Court  remanded  them.  The  prosecutor  refused  to  bring  them  np 
for  Judgment,  and  they  could  make  no  application  in  their  own  be- 
half; and  this  motion  was  made  at  the  instance  of  the  visiting  jus- 
tices, to  get  rid  of  the  expense  of  keeping  them. 

LoED  DsNMAV  (after  oxisulting  the  Master). — The  better  way 
will  be,  to  bring  them  up  for  judgment  on  the  first  day  of  next 
Term,  by  habeasj  and  give  notice  to  the  prosecutor  that  this  will  be 
done,  and  he  can  be  heard  when  they  are  brought  up.  His  consent 
is  not  necessary  to  bring  them  up^  or  to  the  sentoioe. 

Writ  granted  accordingly. 

(a)  Reported  by  E.  Wisi,  Esq.,  Barrister-at-law. 


V. 

Adams. 
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COURT  OF  QUEEN'S  BENCH. 

Thursday,  December  17,  1846. 

The  Queen  v.  Gompebtz  and  Others,  (a) 

Hdieimeut — Several  eounte — Compiracy — Property — Generality  o/eounte — Siamp-^ 
Practice  ae  to  new  trial, 

J%e  emee  of  Rex  v.  Gill  (2  B.  8f  Aid.  204)  ie  good  law,  and  thcrrfore  a  count  in  con^ 
tpiraey,  charging  that  the  drfendants  **  being  evil-diapoeed  pertont,  Sfc.f  on,  S(c., 
with  force  and  armst  at,  8fc.,  unlawfully,  falsely,  fraudulently,  and  deceitfully,  did 
contpire,  combine,  confederate,  and  agree  together,  by  divere  falee  pretencee,  and 
indirect  meant,  to  cheat  and  difraad  the  eaid  O.  P.  R,  of  hie  moneys,  to  the  great 
damage,  fraud,  and  deceit  (f  the  eaid  G.  P,  R.  to  the  evil  exaa^le,  ^c,  et  contra 
paeem,  ^c."  iegood. 

Upon  an  indictment  for  conspiracy,  containing  several  counts,  the  Jury  found  the  drfem' 
dants  guilty  of  all,  though  the  evidence  proved  but  one  conspiracy; 

Held,  that  as  the  evidence  proved  the  allegations  of  each  count,  the  verdict  was  right; 
and  thai  there  was  no  ground  far  a  new  trial. 

like  indictment  charged  a  conspiracy  to  d^aud  the  prosecutor  qf  certain  bills  accepted 
dy  him.  The  evidence  was  that  the  bills  were  never  delivered  to  him  at  all;  but  were 
in  the  hands  of  the  drfendants,  and  were  merely  presented  to  him  ready  written  for 
Ms  stgnature : 

Held,  that  the  charge  was  proved. 

T%e  evidence  also  shewed  that  the  drfendants  well  knew  that  the  prosecutor  had  no 
money ;  it  was,  however,  held  that  money  procured  from  friends  of  his  might  be  well 
considered  as  his  money,  since  the  drfendants  intended  to  obtain  pecuniary  advantage 
hy  smch  fraudulent  possession  <f  the  acceptances,  by  which  the  prosecutor  would  m- 
cur  liabilities. 

ff  there  are  grounds  for  a  new  trial,  as  to  one  qf  the  defendants,  all  having  been  con- 
tieted,  the  Court  must  grant  a  new  trial  as  to  all,  however  well  satisfied  they  may  be 
with  the  verdict  as  to  the  others. 

Seeus,  if  some  have  been  acquitted. 

THIS  was  an  indictment  against  Henry  Gompertz,  William    »j.^  Oomut 
Witham,   Robert  Witbam,   Francis  Witham,  and  Charles  v. 

Lewis,  for  conspirisicy  to  defraud  Captain  Pitt  Rose.     The  indict-  Ooitmn  and 
ment  consisted  of  eignt  counts.     The  third  count  was  as  follows :      ^  Oxhim. 

'^  And  the  jurors  aforesaid  upon  their  oaths  aforesaid  further 
present  that  the  said  H.  Gompertz,  C.  Lewis,  W.  Witham,  B. 
Witham,  and  F.  Witham  being  such  wicked  and  evU  disposed 
persons  as  aforesaid,  and  desiring  and  contriving  as  aforesaid,  after- 
wards,  to  wit  on  the  Slst  day  of  July,  in  the  year  aforesaid,  with 
force  and  arms,  at  Gray^s  Inn  aforesaid,  in  the  county  of  Middlesex 
aforesaid,  unlawfully,  falsely,  fraudulently,  and  deceitfully  did 
ooospire,  contrive,  confederate,  and  agree  together  unlawfully  and 
by  indirect  means  to  obtain,  acquire,  and  get  into  their  hands  and 
possession  of  and  from  the  said  George  Pitt  Rose,  certain  bills  of 
exchange  accepted  by  the  said  G.  P.  Rose,  amounting  together 
to  a  large  sum  of  money,  to  wit,  to  the  sum  of  7,000/.,  and  to  cheat 
and  defraud  the  said  G.  P.  Rose  of  the  proceeds  of  the  said  last 
mefitioned  bills  of  exchange  so  accepted  as  aforesaid ;  and  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  further  present,  that  in  pur- 
suance of  the  said  last  mentioned  conspiracy,  combination,  confe- 
deracy, and  agreement  so  as  aforesaid  had  and  made,  the  said  H. 
Gompertz,  C.  Lewis,  W.  Witham,  R.  Witham,  and  F.  Witham, 
well  knowing  that  the  said  G.  P.  Rose  was  desirous  of  borrowing  a 
certain  sum  of  money  upon  certain  security  possessed  by  the  said 
(a)  Reported  by  A.  Bittlbston  and  E.  Wise,  Esqn.,  Barrieters-at-law. 
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The  Quxiir    G.  P.  Rose,  to  wit,  on  the  8th  day  of  September  in  the  year  afore- 
v«  said,  at  Gray'^s  Inn  aforesaid,  in  the  county  of  Middlesex  aforesaid, 

^  OiMRf?"  ^^^  falsely  protest,  assert,  and  affirm  to  the  said  G.  P.  Rose  that  one 
William  Parker,  of  the  city  of  Paris,  in  the  kingdom  of  France,  and 
then  resident  at  Hatchett's  Hotel,  Piccadilly,  in  the  said  county  of 
Middlesex  aforesaid,  a  friend  of  the  said  H.  Gompertz,  and  a  cuent 
of  the  said  W.  Witham,  R.  Witham,  and  F.  Witham,  had  agreed 
to  lend  and  advance  to  the  said  G.  P.  Rose  and  H.  Gompertz  the  sum 
of  55,000/.,  the  sum  of  ^,000/.,  part  thereof,  to  be  received  by  the 
said  G.  P.  Rose,  and  the  sum  of  1 2,500/.,  the  remainder  thereof,  to 
be  received  by  the  said  H.  Gompertz,  and  that  the  sum  of  55,000/. 
was  lying  waiting  for  them,  the  said  G.  P.  Rose  and  H.  Gompertz  at 
Messrs.  Hoare^s,  the  bankers  of  the  said  W.  Parker,  and  that  if  the  said 
G.  P.  Rose  would  accept  bills  of  exchange  to  the  amount  of  5,000/., 
in  addition  to  a  certain  other  bill  of  exchange  before  then  accepted 
by  the  said  G.  P.  Rose  for  the  sum  of  1,000/.,  and  would  also  accept 
another  bill  of  exchange  for  2,000/.,  they,  the  said  W.  Witham, 
R.  Witham,  and  F.  Witham,  should  and  would  retain  for  the  said 
G.  P.  Rose  the  sum  of  6,000/.  out  of  the  said  H.  Gompertz's  share 
of  the  said  loan  or  sum  of  55,000/.,  and  should  and  would  also  pay 
and  discharge  certain  claims  upon  the  said  G.  P.  Rose,  amountmg 
to  a  further  sum  of  2,000/.  out  of  the  said  G.  P.  Rose*s  share  of  the 
said  loan  or  sum  of  55,000/.,  by  means  of  which  said  false  pretences 
in  this  count  mentioned,  and  in  further  pursuance  of  the  said  last 
mentioned  conspiracy,  combinatic:;i9  cc'^federacy,  and  agreement  so 
had  and  made  as  aforesaid,  the  said  H.  Sompertz,  C.  Lewis,  W, 
Witham,  R.  Witham,  and  F.  Witham  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at  Gray^s  Inn  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  did  obtain,  acquire,  and  get  into  their 
hands  possession  of  and  from  the  said  G.  P.  Rose  certain  other  bills 
of  exchange  accepted  by  him,  the  said  G.  P.  Rose,  and  payable  at 
a  future  day  for  divers  other  large  sums  of  money  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  7,000/.,  that  is  to 
say,  four  bills  of  exchange  for  the  respective  sums  of  1,000/.  each, 
two  bills  of  exchange  for  the  respective  sums  of  500/.  each,  and  one 
other  bill  of  exchange  for  the  sum  of  2,000/. ;  whereas  in  truth  and 
in  fact  one  W.  Parker,  of  Paris,  in  the  kingdom  of  France,  and  then 
resident  at  Hatchett's  Hotel,  Piccadilly,  in  the  said  county  of 
Middlesex,  a  friend  of  the  said  H.  Gompertz,  and  a  client  of  the  said 
W.  Witham,  R.  Witham,  and  F.  Witham,  had  not  agreed  to  lend 
and  advance  to  the  said  G.  P.  Rose  and  H.  Gompertz  the  sum 
of  65,000/.,  the  sum  of  42,000/.,  part  thereof  to  be  received  by  the 
said  G.  P.  Rose,  and  the  sum  of  12,500/.,  the  remainder  thereof, 
to  be  received  by  the  said  H.  Grompertz ;  and  whereas  in  truth  and 
in  fact  the  said  sum  of  55,000/.  was  not  Ijring  waiting  for  them,  the 
said  G.  P.  Rose  and  H.  Gompertz,  at  Messrs.  Hoards,  the  bankers 
of  the  said  W.  Parker ;  and  whereas  in  truth  and  in  fact,  if  the  said 
6.  P.  Rose  would  accept  bills  of  exchange  to  the  amount  of  5,000/. 
in  addition  to  a  certain  other  bill  of  exchange  before  then  accepted  by 
the  said  G.  P.  Rose,  for  the  sum  of  .1,000/.,  and  would  also  accept  a 
certain  other  bill  of  exchange  for  2,000/.,  they,  the  said  W.  Witham, 
R.  Witham,  and  F.  Witham,  woidd  not  retain  for  the  said  G.  P. 
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Rose  the  sum  of  6,0007.,  out  of  the  said  H.  Gompertz^s  share  of  the  Tm  Qu  k 
said  loan  or  sum  of  55,()00/.,  and  would  not  also  pay  and  discharge  p  "*  ^ 
certain  claims  upon  the  said  G.  P.  Rose,  amounting  to  the  further  *^he»,*" 
sum  of  2,000/.,  out  of  the  said  G.  P.  Rose's  share  of  the  said  sum 
or  loan  of  55,000/.,  and  whereas  there  was  in  fact  no  such  person 
as  W.  Parker  of  Paris,  in  the  kingdom  of  France,  and  then 
resident  at  Hatchett's  Hotel,  Piccadilly,  in  the  said  county  of 
Middlesex,  a  friend  of  the  said  H.  Gompertz,  and  a  client  of  the 
said  W.  Witham,  R.  Witham,  and  F.  Witham,  and  whereas  in 
truth  and  in  fact  the  said  H.  Gompertz,  C.  Lewis,  W.  Witham, 
R,  Witham,  and  F.  Witham  well  knew  that  no  advance  of  money 
was  intended  to  be  made  to  the  said  G.  P.  Rose  by  W.  Parker,  or 
by  any  other  person  whatsoever ;  and  on  the  contrary  thereof,  the 
said  H.  Gompertz,  C.  Lewis,  W.  Witham,  R.  Witham,  and  F. 
Witham,  during  all  the  time  last  aforesaid  intended  only  to  obtain 
and  acquire  to  themselves  the  said  service  last  mentioned  bills  of 
exchange  so  accepted  as  aforesaid,  and  to  convert  the  same  to  their 
own  use,  and  utterly  cheat  and  defraud  the  said  G.  P.  Rose  of  the 
same,  and  of  the  proceeds  thereof  respectively,  to  wit,  at  Gray's  Inn 
aforesaid,  in  the  county  of  Middlesex  as  aforesaid,  to  the  great  fraud, 
damage,  and  deception  of  the  said  G.  P.  Rose,  to  the  evil  example 
of  all  other  persons  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity.'* 
The  fourth  count  in  substance  charged  : 

That  the  defendants  on  the  21st  of  July,  1844,  did  conspire, 
fcc.,  to  procure  and  enable  the  said  H.  Gompertz  wilfully  and  by 
indirect  means  to  obtain,  acquire,  and  get  into  his  possession  from 
Rose  certain  bills  of  exchange,  accepted  by  Rose,  amounting  to  a 
large  sum,  viz.  5,000/.,  and  to  cheat  and  defraud  Rose  of  the  proceeds 
thereof ;  that  in  pursuance  of  the  said  conspiracy,  defendants  on 
the  8th  of  September,  1841,  did  falsely  pretend  to  Rose  that  one 
W.  Parker  of  Paris,  and  now  resident  at  Hatchett^s  Hotel,  Picca- 
dilly, had  agreed  to  lend  Gompertz  55,000/.,  and  42,500/.,  to  be 
received  by  Rose,  and  12,600/.  by  Gompertz,  and  that  the  55,000/. 
was  lying  waiting  for  them  at  Messrs.  Hoare^s,  Parker's  bankers, 
and  if  Rose  would  accept  bills  to  be  drawn  by  Gompertz  upon  him 
to  the  amount  of  5,000/,,  the  Withams  should  return  6,000/.  for 
Bose  of  Gompertz's  share  to  answer  said  biUs,  and  another  bill 
for  1,000/.  before  drawn  by  Gompertz,  and  accepted  by  Rose.  By 
means  whereof  and  in  pursuance  of  the  said  conspiracy,  Gompertz 
did  obtain,  acquire,  and  get  into  his  hands  and  possession  from 
Rose  certain  bills  accepted  oy  him,  and  payable  at  a  future  day,  for 
divers  sums  amounting  in  the  whole  to  5,000/.,  in  four  of  1,000/. 
each,  and  two  of  500/.  each.  The  pretences  were  then  negatived, 
md  it  was  alleged  that  the  defendants  intended  that  Gompertz  should 
obtain  and  acquire  to  himself  the  said  bills  of  exchange  so  accepted, 
and  convert  the  same  to  his  own  use,  and  cheat  and  defraud  Rose  of 
tbem,  and  the  proceeds  thereof. 

The  fifth  count  was  as  follows : 

"And  the  juix)rs  aforesaid,  upon  their  oaths  aforesaid,  further  pre- 
sent that  the  said  H.  Gompertz,  C.  Lewis,  W.  Witham,  R.  Witham, 
and  F.  Witham,  being  such  evil  disposed  persons  as  aforesaid,  and 
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TnQvxnr  devising  and  contriving  as  aforesaid,  afterwards,  to,  wit,  on  the  Ist 
day  of  July,  in  the  year  aforesaid,  with  force  and  arms  at  Gray's 
Inn  aforesaid,  in  the  county  of  Middlesex  aforesaid,  unlawfully^ 
falsely,  fraudulently,  and  deceitfully  did  conspire  and  combine, 
confederate  and  agree  together  by  divers  false  pretences  and  subtle 
means  and  devices  to  cheat  and  defraud  the  said  G.  P.  Rose  of 
divers  large  sums  of  money  of  the  proper  moneys  of  the  said  G.  P. 
Eose,  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further 
present  that  in  pursuance  of  the  said  last  mentioned  conspiracy, 
combination,  confederacy,  and  agreement  so  as  aforesaid,  had  and 
made,  they,  the  said  H.  Gompertz,  C.  Lewis,  W.  Witham,  R. 
Witham,  and  F.  Witham,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  and  on  other  days  and  times  between  that  day  and  the 
day  of  the  taking  of  the  inquisition  at  Gray's  Inn  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  did  by  divers  false  pretences  and 
expressions,  and  subtle  devices  and  contrivances,  obtain  and  acquire 
to  themselves  from  the  said  G.  P.  Rose  divers  large  sums  ofmoneiy^ 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
10,050^  of  the  moneys  of  the  said  G.  P.  Rose,  and  did  then  and 
there  defraud  and  cheat  the  said  G.  P.  Rose  of  the  same,  to  the 
great  fraud,  damage,  and  deception  of  the  said  G.  P.  Rose,  to  the 
evil  example  of  all  other  persons  in  the  like  case  offending,  and 
against  the  peace  of  the  Queen,  her  said  crown  and  dignity.^ 
The  sixth  count  was  as  follows : 

*^  And  the  jurcnrs  aforesaid,  upon  their  oaths  aforesaid,  further  pre- 
sent that  the  said  H.  Gompertz,  C.  Lewis,  W.  Witham,  R.  Witham, 
and  F.  Witham  being  sucn  evil  disposed  persons  as  aforesaid,  and 
contriving  and  intending  fraudulently,  and  by  indirect  means  to  cheat 
and  defraud  the  said  G.  P.  Rose  of  his  money  afterwards,  to  wit,  on 
the  1st  day  of  July,  in  the  year  afcH'esaid,  with  force  and  arms  afore- 
said, at  Gray's  Inn  aforesaid,  in  tlie  county  of  Middlesex  aforesaid, 
unlawfully,  &c.,  did  conspire,  combine,  confederate,  and  agree  to- 
gether by  divo^  false  pretences,  and  subtle  means  and  devices  to  cheat 
and  defraud  the  said  G.  P.  Rose  of  divers  large  sums  of  money  of 
the  proper  moneys  of  the  said  G.  P.  Rose ;  and  the  jurors  aforesaid, 
uj)on  their  oaths  aforesaid,  further  present  that  in  pursuance  of  the 
said  last  mentioned  conspiracy,  combination,  confederacy,  and  agree- 
ment so  had  and  made  as  aforesaid,  they,  the  said  H.  Gompertz,  C. 
Lewis,  W-  Witham,  R.  Witham,  and  F.  Witham  afterwardb,  to  wit, 
on  the  said  day  and  year,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  the  taking  of  this  inquisition,  with 
force  and  arms  at  Gray^s  Inn  aforesaid,  in  the  county  of  Middlesex 
aforesaid,  did  by.  divers  false  pretences  and  representations,  and  by 
divers  subtle  stratagems,  means,  and  devices  procure,  obtain,  ao» 

?uire,  and  get  into  their  hands  and  possession  of  and  from  the  said 
r.  P.  Rose  divers  bills  of  exchange  accepted  by  him,  the  said  G.  P. 
Rose,  and  respectively  payable  at  a  future  day  of  great  amount  and 
value,  to  wit,  to  the  value  of  10,050/.,  and  did  then  and  there  cheat 
the  said  G.  P.  Rose  of  the  same,  and  of  the  proceeds  thereof,  to  the 
great  fraud,  damage,  and  deception  of  the  said  G.  P.  Rose,  to  the 
evil  example  of  all  other  persons  in  the  like  case  offending,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity.*^ 
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The  seventh  count  was  as  follows :  ^a*  Qvnir 

<<  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  present  that  v. 

the  said  H.  Gompertz,  C.  Lewis,  W.  Witham,  R.  Witham,  and  F.  ®**1J!^™  •"* 
Witham,  being  such  evikiisposed  persons  as  aforesaid,  devising  and  ^ 
contriving  as  i^oresaid,  afterwards,  to  wit,  on  the  said  1st  day  of  July, 
in  the  year  aforesaid,  with  force  and  arms,  at  Graves  Inn  aforesaid, 
in  the  county  of  Middlesex  afcnesaid,  unlawfully,  falsely,  and  Iraudu- 
JeDtl;|r  and  deceitfully  did  conspire,  combine,  confederate,  and  agree, 
by  pvers  false  pretences  and  false  reports,  and  by  divers  subtle  and 
indirect  means,  stratagems,  contrivances^  and  devices,  to  obtain  and 

Soire  and  get  into  their  hands  and  possession  of  and  from  the 
I  G.  P.  Rose  divers  other  bills  of  exchange  accepted  by  the 
said  G.  P.  Rose,  and  respectively  payable  at  a  future  day,  for 
divers  large  sums  of  money,  amountmg  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  10,050/.,  and  to  cheat  and  defraud 
the  said  G.  F.  Rose  of  the  same,  and  of  the  proceeds  thereof  respec- 
tivdy,  to  the  great  damage  of  the  said  G.  P.  Rose,  to  the  evil 
example  of  all  other  persons  in  like  case  offending,  and  against  the 
peace  of  our  said  Laay  the  Que«i,  her  crown  and  dignity.^ 

The  eighth  count  was  as  follows ; 

'^  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further 
present  that  the  *said  H.  Gompertz,  C.  Lewis,  W.  Witham,  R. 
iVitham,  and  F.  Witham,  being  such  evil-disposed  persons  as  afore- 
sud,  and  devising  and  contriving  as  aforesaid,  afterwards,  to  wit,  on 
the  said  1st  day  of  July,  in  the  year  aforesaid,  with  force  and  arms, 
at  Gray^^s  Inn,  in  the  county  of  Middlesex  aforesaid,  unlawfully, 
fraudulently,  and  deceitfully  md  conspire,  combine,  confederate,  and 
9gree  together,  by  divers  false  pretences  and  indirect  means  to  cheat 
and  defraud  the  said  G  .P.  Rose  of  his  moneys,  to  the  great  damage, 
fraud,  and  deceit  of  the  said  G.  P.  Rose,  to  the  evil  example  of  all 
other  persons  in  the  like  case  offending,  and  against  the  peace  of  our 
sttd  Lady  the  Queen,  her  crown  and  dignity.^' 

Before  the  trial,  which  took  place  at  the  sittings  after  Trinity 
Term,  1844,  Francis  Witham  died.  The  defendant  Charles  Lewis 
was,  by  consent,  acquitted  at  the  commencement  of  the  trial.  The 
other  dfefendants  were  acquitted  upon  the  first  and  second,  but  found 
guilty  upon  the  remaining  counts.  In  the  course  of  the  trial,  the 
counsel  tor  the  prosecution  offered  in  evidence  a  warrant  of  attorney, 
given  by  the  defendant  Gompertz  to  the  prosecutor,  to  induce  him 
to  accept  certain  bills,  to  the  amount  of  6,000/.,  drawn  by  Gom- 
pertz, and  which  was  conditioned  to  secure  the  payment  thereof. 
It  appeared  to  be  unstamped,  and  was  objected  to  oy  Kelly  on  that 
ground ;  it  was,  however,  admitted.  It  appeared  in  evidence,  that 
Uie  acceptances  which  the  defendants  were  charged  with  having  con- 
spired to  defraud  the  prosecutor  of,  were  bills  drawn  by  Gompertz, 
and  lemaining  in  the  defendants^  hands ;  and  that  the  signature  of 
the  prosecutor,  as  acceptor,  only  was  wanted.  It  appeared,  also, 
that  all  the  parties  knew  that  the  prosecutor  had  no  money.  In 
Mirhp^1"^««  Term,  1845,  Peacock,  on  behalf  of  defendant  Gom- 
pertz,  had  obtained  a  rule  nisi  for  a  new  trial,  or  in  arrest  of  judg- 
ment ;  and  WttUtm^  on  behalf  of  Robert  Witham,  had  also  obtain^ 
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T«i  Qonir    a  rule  nisi  for  a  new  trial  upon  affidavits,  and  because  the  verdict 
V-  was  against  the  evidence  as  to  him.    Against  the  former, 

(S«M  Cockburn,  with  whom  was  Pauldm  (Nov.  9),  shewed  cause.— The 


objections  in  arrest  of  judgment  may  be  conveniently  considered  first. 
It  is  said  that  the  8rd  and 4th  counts  do  not  shew  directly  that  the  bills 
were  the  property  of  the  prosecutor.  In  Rex  v.  Jnonymotcs  (1  Chit. 
R.  698)  the  Court  refused  to  quash  an  "  indictment  for  a  conspiracy 
to  defraud  J.  W.  of  divers  goods,  and,  in  pursuance  of  the  conspi- 
racy, defrauding  him  of  divers  goods,  to  wit,  of  the  value  of  100/.^ 
The  gist  of  the  offence  is  the  conspiracy,  and  even  if  the  bills  did 
not  belong  to  the  party,  the  confederation  to  obtain  them  might  b^ 
criminal.  (He  referred  to  Reg.  v.  Peck,  9  A.  &  E.  686.)  The  6th 
and  other  counts  are  said  to  be  too  general.  But  Rew  v.  (jt/!(2B. 
&  Aid.  204)  is  a  direct  authority  in  favour  of  counts  as  general  as 
these,  (a)  There  the  indictment  charged  that  the  defendants  conspired, 
by  divers  false  pretences  and  subtle  means  and  devices,  to  obtain  from 
A.  divers  large  sums  of  money,  and  cheat  and  defraud  him  thereof; 
and  it  was  held  sufficient,  without  setting  out  the  specific  pretences. 
In  the  recent  case  of  Reg.  v.  Blake  (6  Q.  B.  126),  a  count  for  con- 
spiracy charged  that  T.  and  B.  conspired  to  cause  certain  goods, 
which  had  &en  and  were  imported  and  brought  into  the  port  of 
London,  from  parts  beyond  the  seas,  and  in  resect  whereof  certain 
duties  of  customs  were  then  and  there  due  and  payable  to  the  Queen, 
to  be  carried  away  from  the  port,  and  delivered  to  the  owners,  with-  ^ 

out  payment  of  a  great  part  of  the  duties,  with  intent  thereby  to  ' 

defraud  the  Queen ;  not  further  describing  the  goods  or  means  of  ^ 

effecting  the  objects  of  the  conspiracy,  and  was  held  sufficient  2.  The 
evidence  was  admissible.     The  instrument  had  been  used  by  the  "^ 

party  to  further  a  criminal  intention,  and  was  therefore  admissible  ^ 

without  a  stamp.     {Rea^  v.  Fowley  4  C.  &  P.  592.)   An  unstamped  ^ 

instrument  is  clearly  admissible  in  cases  of  forgery.    {Reof  v.  Poolepf, 

5  B.  &  P.  311.)     It  would  be  monstrous  if  it  were  not  so;  and  the 

same  principle  applies  wherever  the  instrument  is  used  for  the  pur-  ^ 

pose  of  committing  the  offence.     Here,  these  memoranija  and  this  'i 

warrant  of  attorney  were  given  by  Gompertz,  to  delude  Captain  5 

Rose  in  the  course  of  the  negotiation  for  raising  the  money;     In  ^ 

Keble  v.  Payne  (8  A.  &  E.  569)  Patteson,  J.  says, «  Whether  against'  i 

the  prson  accused  of  the  fraud  or  a  third  party,  the  principle  must  t 

be  the  same,  if  the  question  turn  on  the  fact  of  fraud.     It  it  were  i 

necessary  in  a  civil  action  to  shew  that  there  had  been  a  felony,  or 
an  obtaining  by  false  pretences,  the  evidence  would  be  as  admissible 
as  if  the  case  were  that  of  an  indictment  for  the  felony  or  fraud.''  It 
was  not  sought  here  to  set  up  the  instrument  as  valid,  for,  whether  ^ 

valid  or  not,  the  offence  was  the  same.     {Coppock  v.  Bower ^  4  M.  < 

6  W.  361,  was  also  cited.)     Thirdly,  as  to  the  new  trial.    It  is  ob-  »< 
jected,   that  the  defendants  are  found  guilty  of  various  conspi- 
racies, and  that  that  cannot  be.     The  inference  is  not  supported  oy 
0*Conneir€  case,  for  there  the  judgment  was  arrestea  because  { 
punishment  had  been  awarded  upon  good  and  bad  counts  coUec-             v 
tively.     Here  no  judgment  has  yet  b^  given.     [Wightacak,  J. 

(a)  See  T%e  Hueen  t.  Kcnrick  (6  O.  B.  63). 
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•^Tbe  objection  is  to  their  being  found  guilty  of  all.]     There  is    Tat  Qvxlikr 
nothing  inconsistent  in  that,  the  evidence  may  have  satisfied  the  q       ^'     j^a 
jury  upon  each  count.     He  then  commented  upon  the  evidence  as    *^  Omeu' 
to  Robert  Witham. 

M.  Z>.  Hitt  and  Peacock^  contri  (Tuesday,  Nov.  10). — 1st.  The 
warrant  of  attorney  was  not  admissible  in  evidence,  for  want  of  ,a 
stamp.  It  is  true  that,  upon  the  trial  of  an  indictment,  an  instru- 
ment requiring  a  stamp  may  be  received  in  evidence,  though  un- 
stamped, if  it  be  a  part  and  parcel  of  the  crime  charged,  as  in  the 
cases  cited  on  the  other  side,  where,  upon  indictments  for  forgery, 
the  forged  instrument  has  been  received,  though  unstamped,  because 
It  was  part  of  the  crime.  {Rew  v.  Reculiaty  2  Leach,  708.)  So,  an» 
unstamped  instrument  is  receivable  for  a  collateral  purpose,  quite 
independent  of  its  validity  in  point  of  law ;  as  in  Rex  v.  Pooley 
(8  Bos.  &  P.  311,  816 ;  2  Leach,  900),  where  an  unstamped  draft 
was  admitted  in  order  to  identify  the  prisoner  as  the  person  who  had 
stolen  a  letter.  Another  class  of  cases  in  which  unstamped  instru* 
ments  are  considered  admissible,  is  when  the  instrument  upon  the 
face  of  it  appears  to  be  illegal.  In  that  case  the  want  of  a  stamp 
will  not  prevent  its  reception,  when  oflFered  for  the  purpose  of  prov- 
ing its  illegality.  {Coppock  v.  Bower ^  4  M.  &  W.  861.)  All  the 
cases  cited  on  the  other  side  are  referable  to  one  or  other  of  the 
above-mentioned  classes.  In  Rea  v.  Fmole  (4  Car.  &  If.  59^),  an 
unstamped  written  agreement  was  received  in  evidence  as  part  of 
the  crime  charged,  it  being  offered,  not  to  shew  a  subsisting  valid 
agreement,  but  as  evidence  of  the  criminal  intention  of  the  parties. 
It  is  not  necessary?  in  order  to  give  rise  to  the  objection  that  a  con- 
tract is  inadmissible  for  want  of  a  stamp,  that  it  should  be  put  in 
for  the  purpose  of  being  enforced  as  a  contract  between  the  parties ; 
the  objection  equally  arises  when  it  is  offered  for  a  collateral  pur- 
pose, if  it  be  part  of  that  purpose  to  treat  it  as  a  valid  instrument. 
{Buwtmy.  Comt>A,12M.  &  W.  426,  429,  per  Lord  Abinger,  C.B.) 
Upon  the  same  principle,  in  Rew  v.  Hall  (8  Stark.  N.  P.  C.  67), 
upon  a  charge  of  embezzlement,  an  unstamped  receipt,  given  by  the 
prisoner  on  his  master's  account,  was  held  Dy  Bay  ley,  J.,  not  to  be 
admissible  against  him.  There  it  was  necessary,  in  order  to  prove 
the  case,  that  the  receipt  should  be  given  in  evidence  aa  such ;  and 
therefore,  not  being  stamped,  it  was  rejected.  In  the  case  of  a  forged 
bQl  there  is  this  difference,  that  withm  the  meaning  of  the  Stamp 
Act  it  is  not  a  bill  at  all ;  and  so  of  a  cheque  drawn  by  a  person 
who  knew  that  it  would  be  dishonoured.  (Kelle  v.  Payne^  8  A. 
h  E.  555.)  Here,  however,  the  purpose  with  which  the  warrant 
of  attorney  was  offered  in  evidence  was  not  to  support  a  charge  that 
it  had  been  forged,  or  to  shew  that  it  was  void,  or  to  connect  the 
defendants  with  the  fraudident  transaction  charged  in  the  indict- 
ment, but  to  prove  the  fact  that  such  a  warrant  of  attorney  had 
been  given.  [Wichtman,  J. — ^The  warrant  of  attorney  was  one 
of  the  fraudulent  means  charged.  Erle,  J. — The  mdictment 
charges  a  conspiracy  to  cheat  by  fraudulent  devices,  and  this  was 
one  of  them.]  It  was  no  more  than  a  corroboration  of  Captain 
Rosens  statement,  that  the  bills  were  accommodation  biUs.  [Loan 
DxKMAK,  C.  J. — Suppose,  instead  of  the  warrant  of  attorney,  in- 
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Tn  Qmuir   structlons  for  a  warrant  of  attorney  had  been  given  in  evidenoe  ?] 
••  Instructions  would  not  require  any  stamp.     [Loan  Denman,  C,  J. 

^SSL*"^ — Nor  does  the  warrant  of  attorney,  for  this  purpose.]  It  falli 
within  the  case  of  Rew  v.  Holly  where  the  unstamped  receipt  waa 
^]e^tM;  and  Reof  v.  Giba&n  (2  Leach,  1007;  Russ.  &  Ry.  C.  C.  138), 
which  was  the  case  of  an  indictment  for  feloniously  setting  fire  to  a 
house,  with  intent  to  defraud  an  insurance-company.  In  that  case 
a  policy  of  insurance  was  given  in  evidence  on  me  part  of  the  pro- 
secution, by  which  the  prisoner's  goods,  in  a  house  therein  described. 
Mere  insured  against  fire,  and  upon  which  a  memorandum  was  in- 
domed,  stating  the  removal  of  tne  goods  to  another  house,  wherein 
the  felony  was  charged  to  have  b^n  committed.  The  policy  was 
properly  stamped,  but  the  memorandum  had  no  stamp ;  and  the 
judges  held  that  the  i^iemorandum  could  not  be  given  in  evidence, 
or  be  good  or  available  at  all.(a)  Rew  v.  Smyth  (5  Car.  &  P.  dOl) 
has  been  cited,  but  it  has  no  material  bearing  on  the  present  case. 
In  the  second  place,  the  evidence  did  not  support  any  of  the  counts 
of  this  indictment.  The  first  and  second  were  al»ndoned.  The 
third  and  fourth  alleged  a  conspiracy  to  obtain  from  G.  P.  Rose  oeiw 
tain  bills  of  exchange  acceptea  by  him,  and  to  cheat  and  defraud 
him  of  the  proceeds  of  the  said  bills  of  exchange ;  but  the  evidaice 
proved  that  the  bills  in  question  never  were  in  the  possession  of 
•Captain  Rose  at  all ;  the  defendant  Gompertz  bought  the  stamps^ 
ana  Rose  wrote  his  name  upon  them,  but  they  never  were  his  pro- 
perty or  in  his  possession  ;  and  the  arrangement  was,  that  Gromperts 
ahotud  iseceive  the  proceeds  of  the  bills.  Captain  Rose  parted  with 
no  money ;  and,  indeed,  it  appeared  to  be  perfectly  well  known 
to  all  the  parties  that  he  had  none  to  part  with.  The  statement 
iof  the  transaction  is,  therefore,  wholly  misconceived;  the  coo- 
spiracy  was  not  to  defraud  Captain  Rose  of  any  thing,  but  (if 
at  all)  to  cheat  him  into  certain  liabilities,  and  to  defraud  the 
discounters  of  the  bills  out  of  their  mcmey.  These  parties  could 
not  have  been  indicted  for  stealing  the  bills.  (^Phipoe^s  case, 
2  Leach,  67S.)  [Eble,  J.— Is  it  an  available  acceptance  unless 
the  bill  be  delivered  to  the  acceptor  and  returned?]  If  it  be 
not  an  available  acceptance,  the  count  is  not  proved.  {Rea  v.  Hariy 
6  Cm--  &  P,  106 ;  Reojy.  Edwards^  6  Car.  &  P.  621.)  The  6th 
count  charged  a  conspiracy  to  cheat  Captain  Rose  out  of  his  money, 
and  is  therefore  even  more  clearly  misconceived  than  the  Srd  and 
4th.  The  6th  count  contained,  first,  a  general  allegation  of  con- 
spiracy to  cheat  Captain  Rose  of  his  money ;  and  then  set  out,  as 
overt  acts,  the  cheating  him  of  the  bills  and  the  proceeds  thereof. 
The  generality,  there&re,  of  the  first  allegation  of  conspiracy  was 
restricted  by  the  overt  acts,  and  they  were  not  proved;  because 
Captain  Rose  never  had  the  bills,  and  the  arrangement  was  that 
Gompertz  should  receive  the  proceeds;  or  if  this  general  allegation 
was  not  so  restricted,  then  this  count  is  the  same  as  the  6th.  The 
7th  and  8th  counts  were  not  proved,  for  the  same  reasons  as  have 
been  stated  with  regard  to  the  Srd  and  4th.  Thirdly,  the  verdict 
cannot  be  sustained ;  because  it  finds  the  defendants  guilty  of  six 
difi*erent  .conspiracies  upon  evidence  which  proved  only  one.  This 
(a).See  SmoH  n  Haka  (7  Scott,  N.  R.  786) ;  WWiam  t.  Gerry  (lOM«e. &  W.  SSQ. 


ittwdkveB  a  principle  applicaUe  'tb  every  ihdietmait  oon-'  Tn  Qimi 
Humg  more  than  one  count ;  and  tfae  iinestieii  is,  whertier,  agsum*  ^^^*  ^ 
ii^  mat  the -evidence  profcs  enly  oa^  crime,  -die  defendasit  can  be  o|[^^ 
tand  gaiity  of  six  ?  for  each  ooimt  nrast  be  taken  to  charge  afiepa- 
nte  and  distinct  offence.  {O'ConnellT.  The  Queen^  11  Ci.  k  F.  416 ; 
1  Cox,  C.  C.  547.  Per  Ldrd  Camfbell^  ^<  It  is  an  utter  mis^ 
takt  to  aappose  diat  there  is  only  one  corpus  delieti^  which  is  made 
Ae  snlject  of  several  connts  in  one  indictment ;  even  with  respect 
to  felony,  the  law  supposes  a  separate  offence  to  be  ohaiged  in  each 
oount,  and  in  misdemeaiiors  there  are  not  itnfrequently  in  the  di& 
fsent  counts  aitirely  difierent  oiencee  of  diffevent  sorts,  committed 
at  different  times,  as  in  Rm  y.  Bef^ld  {9,  Bmr.  980),  for  riots  and 
libeis.'^  C^mpM/y.  TAeQti«en  (15 L.  J. MX.  76;  1  Cox, C.  C.  S^ 
decides  that  if  two  counts  charge  the  some  offence,  the  indictment  is 
had  for  duplicity.  The  consequence  is,  that  where  the  evidence 
provea  only  one  ofibace,  the  prosecutor  must  elect  at  the  trial  upon 
whieb  count  he  will  proceed ;  and  that  in  such  case,  if  that  is  not 
dane,  and  a  general  verdict  is  taken,  there  is  a  miscarria^.  In 
mil  cases,  the  larw  is  well  settled.  If  two  contracts  or  two  injuries 
aR  stated  in  the  declaration,  and  the  evidence  proves  one  only,  the 
plaiBtiff  cannot  recover  for  belli.  (Helfiyrd  v.  Dunnettj  7  M.  &  W. 
MB;  Ti»!fkyr  v.  Cole,  8  T.  R.  «9«;  Ward  v,  BeUy  1  Cr.  &  M. 
848;  Deere  v.  /9ejf,4Q.  B.  879.)  [WnatinfAN,  J.— The  usual 
practice  is  at  the  trial  to  take  the  verdict  generally,  and  to  enter  it 
npon  the  proper  counts  aft^wards.]  Bnt  the  objection  in  this  case 
was  made  at  the  trial ;  and  each  oount  was  put  separately  to  the 
jiary.  Lord  Denman,  in  O^CofmetPe  ca8e,«xmessed  a  dear  opinion 
tiiat  tbe  verdict  ought  to  be  entered  correctly  at  the  time  of  the 
trial.  He  said :  ^'1  am  deliberately  of  opinion  that  the  practice  of 
sdccting  at  the  time  of  the  trial  the  counts  on  which  judgment 
mvjr  be  lawfully  awarded  is  the  right  and  wholesome  practice,  pro- 
dkicing  no  inconvenience,  and  affinrcnng  a  great  security  for  justice.'" 
(1  Cox,  C.  C.  6*8.)  In  civil  cases,  if  the  jury  give  general  damages 
on  all  Uie  counts,  it  is  dear  that  the  Court  cannot  apportion  them ; 
and  the  principle  is  the  same  in  criminal  caees,  though  the  appUcation 
of  it  is  aomewhat  different.  In  thepresent  case  the  reoord  will  contain 
a  €nding  of  six  diffsient  conspiradee ;  and  the  Court  therefore  has  the 
power  of  awarding  six  separate  punishments.  An  attempt  has  been 
made  to  evade  the  difficulty,  suiee  OCmmMe  oaae,  by  making 
Hie  dB^rent  sentences  of  troprisomnent  npoi  each  oount  concurrent ; 
but  in  the  first  place,  that  mode  of  evasion  could  not  be  resorted  to 
m  case  of  a  sentence  dT  fine  or  wfaipninff ;  and  secondly,  it  is  by  no 
means -clear  that  such  judgment  could  be  sustained  on  error,  for  to 
a  court  of  error  six  dimarent  offences  afe  charged.  The  important 
eouidenrtion  is  this,  that  if  Ae  Court  are  oUiged  to  punish  nomi- 
ndly  for  six  offences,  when  (ra  order  to  do  justice)  they  subetantiallv 
pmnsh  for  one  only,  it  is  clear  that  they  We  the  power  to  punish 
uhstsotially  for  sue  offences,  when  one  only  has  been  committed. 
No  difference  exists  in  this  respect  in  eases  of  conspiracy.  It  was 
invested  that  die  punishment  of  consphrac;^  being  quite  indefinite, 
one  conspiracy  to  do  three  acts  might  be  considered  the  same  as  three 
fionspiiBdes  to  do  one  act ;  but  the  pmnahment  may  be  fixed  at  any 


154  CRIMINAL  LAW  CA8EB. 

Xmm  Qvuv  time ;  and  at  all  events,  by  allowiog  a  defendant  to  be  found  guilty 
g^  *'  uA  ^^  ^^^^^  conspiracies  upon  evidence  proving  one,  be  would  be  subject^ 
QmM.  A^  ^^^  discretion  of  the  jud^e,  to  punishment  for  three  instead  of  one. 
The  Court  may  prevent  injustice  from  being  done ;  but  the  questioa 
is  one  of  principle.  Ought  the  jury  to  find  six  verdicts  of  six  con- 
spiracies, upon  evidence  proving  one?  That  the  jury  have  so 
found  in  the  present  case  cannot  be  doubted.  All  the  cases  cited 
by  Lord  Denman  in  Campbell  v.  The  Queen  shew  that  in  principle 
the  offences  charged  must  be  distinct;  and  in  (TConneli  v.  7%6 
Q^eent  the  present  Ijotd  Chancellor  said :  **  A  defendant  might  be 
convicted  and  punished  for  a  misdemeanor,  and  again  convicted 
and  punished  for  the  very  same  act,  if  the  count  in  the  first  instance 
was  not  good,  but  joined  with  one  that  was  so ;  as  in  that  case  he 
could  not  get  relief  against  the  judgment  upon  the  bad  counts  in 
the  first  prosecution,  or  defend  himself  in  the  second  by  pleading 
his  former  conviction.**  (1  Cox,  C.  C.  642,  648.)  These  observa* 
tions  (though  made  in  a  case  where  there  were  good  and  bad  counts) 
apply  to  all  cases  where  there  are  several  counts,  which  very  much . 
embarrass  the  defendant  in  his  defence,  and  the  illustration  given 
affords  a  complete  answer  to  the  question  now  raised.  Suppose  that 
this  indictment  were  split  into  six,  each  count  forming  a  separate 
indictment ;  after  judgment  upon  one,  the  defendants  could  plead 
autrefois  convicij  and  the  evidence  would  support  that  plea.  If» 
then,  six  separate  indictments  could  not  be  supported,  upon  what 
principle  can  the  jury  upon  a  single  indictment  oe  allowed  to  find  a 
verdict  of  guilty  of  six  separate  conspiracies  ?  [Coleeidoe,  J.  men- 
tioned the  case  of  Reg.  y.  O'Brien  (1  Den.  C.  C.  9 ;  1  Cox,  C.  C.  126).] 
The  present  question  did  not  arise  there ;  the  only  question  there  was 
whetner  the  prisoners  could  be  convicted  on  either  count  of  the  in- 
dictment, one  charging  the  death  to  have  been  occasioned  by  a  blow 
with  a  stick,  the  other  by  a  blow  with  a  stone,  the  jury  being  un- 
certain which  of  the  two  modes  caused  the  death ;  and  the  judges 
thought  that  there  was  no  difference  between  them,  and  that  evidence 
of  either  would  prove  both  counts.  Nothing  appears  as  to  the  mode 
of  entering  the  judgment.  [Wightman,  J. — One  of  the  counts 
was  mere  surplusage,  which  does  not  vitiate.]  Lastly,  in  arrest  of 
judgment.  The  tliird  and  fourth  counts  are  bad,  'because  they 
contain  no  allegation  of  property  in  the  bills.  In  Reg.  v.  Parker 
(8  Q.  B.  292),  an  indictment  which  charged  a  conspiracy  to  obtain 
goods,  and  that  in  pursuance  of  the  conspiracy,  the  defendants  did 
by  false  pretences  obtain  from  the  persons  named  the  goods  afore- 
said, to  tne  damage  of  the  persons  so  named,  was  held  bad  for  not 
stating  whose  gcwds  they  were.  In  Reg.  v.  Peck  (9  A.  &  £.  686), 
the  charge  was  of  a  conspiracy  to  defraud  persons  who  should  sell ; 
and  that  was  tantamount  to  an  allegation,  that  the  goods  were  their 
property.  A  further  objection  to  these  counts  is  that  they  do  not 
state  the  bills  to  have  been  of  any  value.  The  words  are  ^^  amount- 
ing to  TyOOO/.,*^  but  it  does  not  follow  that  they  were  of  that  or  any 
value.  The  fifth  count  is  more  ^neral  even  than  Reof  v.  Gill  (2To. 
&  Aid.  204^,  and  the  form  of  indictment  there  adopted  ^^is  the 
most  general  which  has  been  held  admissible."  (Per  Lord  Denman, 
C.  J.,  in  R^.  V.  Parker,  8  Q.  B.  898.)     In  Rew  v.  Biers  (1  A.  & 
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E.  S27),   tbe  Court  arrested  the  judgment  upon  an  indictment   TuOmnv 
which  contained  a  general  count  similar  to  the  fifth  count  of  the  ^  ^„*i, ,  . 
present  indictment,  although  to  that  count  the  objection  taken  to    ^oranL 
tbe  others  and  upheld  by  the  Court  did  not  apply.    The  sixth 
count  is  also  too  generah    No  false  pretence  is  stated,  nor  are  the 
means  of  defrauding  set  out.    Reg.  v.  Peck  (9  A.  &  E.  686)  is 
expressly  in  point.    The  seventh  count  contains  no  allegation  of 
property,  ana  the  eighth  is  like  the  second  count  in  Rem  v.  Biere, 
K ow  the  mere  charge  of  a  conspiracy  to  defraud  is  not  enough 
{Reg.  ▼.  Parker y  8  Q.  B.  897) ;  and  this  count  adds  only  <<  of  kia 
moneys,*^  without  stating  any  false  pretence,  or  shewing  in  what  way 
the  conspiracy  was  to  be  carried  out. 

0)chbum  referred  the  Court  to  Reg.  ▼•  Eenriek  (5  Q.  B.  49)* 
Waieon  and  Cowling^  on  behalf  of  the  defendant  Witham,  shewed 
<aQ8e  upon  affidavits  against  the  other  rule. 

Cur.  adv.  wiU. 

Judgment. — December  17. 

Loan  Dxvsf  AN,  C.  J.,  now  delivered  the  judgment  of  the  Court 
•»In  the  case  of  Reg,  v.  Gompertx  and  Otherey  we  think  that  the 
objections  raise  no  ground  to  arrest  tbe  judgment.  One  count  at 
leiurt  is  good,  on  the  authority  of  Rea  v.  Gfj^^  which  authority  has 
never  been  overruled;  it  is  founded  on  excellent  reason  given  by 
Lord  Tenterden  and  Mr.  Justice  Holroyd  in  that  case ;  and  it  has 
always  been  recognised,  though  not  without  regret,  because  that 
form  of  indictment  may  give  too  little  information  to  the  accused ; 
which  was  the  observation  made  in  Rew  v.  Biers  (1  A.  &  E.  8S7). 
But  even  from  expressions  there  used,  and  much  of  what  has 
been  said  in  later  cases,  it  appears  plainly  that  the  Court  has  never 
doubted  the  correctness  of  the  decision  in  the  case  of  Reof  v.  GilL 
Secondly,  it  was  said  the  verdict  was  given  on  all  the  several  counts^ 
and  that  that  was  a  ground  for  a  new  trial.  This  novel  objection 
was  deduced  from  tlie  case  of  (yCannell  v.  The  Queen,  which^ 
however,  furnishes  no  ground  for  it.  There  the  judgment  was 
hdd  erroneous,  because  it  proceeded  on  several  counts,  some  of 
which  were  not  good,  so  that  the  party  was  held  to  have  been 
punished  for  that  for  which  there  existed  no  right  of  punishment ; 
here,  those  convicted  have  received  no  sentence,  and  it  must  not 
be  presumed  thev  ever  will  receive  any  in  respect  of  any  objectionable 
count  The  distinct .  findings  of  the  juiy  furnish  the  means  of 
avoiding  the  objection  that  prevailed  in  O'ConneWs  case,  if  this 
indictment  afforded  any  ground  for  using  it.  The  defendants 
having  taken  issue  on  every  count,  the  dear  duty  of  the  Court  was 
io  see  if  the  evidence  proved  each  count.  To  the  objection  that  the 
jury  have  found  these  all  proved,  and  that  each  count  charges  a 
disonct  conspiracy,  and  that  it  must  be  taken,  therefore,  that  as 
many  distinct  conspiracies  are  found  as  there  are  counts,  althotfgh 
by  the  evidence  only  one  was  proved,  the  answer  is,  that  the  evidence 
aecoided  with  and  proved  the  truth  of  the  allegations  in  each ;  and 
with  diis  finding  we  are  satisfied.  The  third  objection  made  is  to 
the  leoeption  in  evidence  of  a  warrant  of  attorney  without  a  stamp. 
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TmQjnani   This  ifl  a  poini) of  very  gteab imparUuiee^  for  Bot  many  francb  ate 

^ ^'       ,  committed  wi^out  the  intenrentioa  of  wfitt«i  iostrumcnta^  wUek 

OgpwafT  »^  made  aubgect  !»  st»EBfMluty,  and  but  rardy  stamped.  The 
offisring  such  an  instirunent  as  a  security,  on  the  face  of  it  ytiH 
may  sometimes  be  one  of  the  means  by  which  a  fraud  is  practised  s 
and  where  the  object  of  the  evidence  is  not  to  eaBaeee  or  to  set  Ufp 
an  instrument  as  a  valid  instrument^  but  merely  to  shew  it  was- part 
of  a  scheme  of  fraud,  and  so  to  use  it  for  a  purpose  collateral  to.  the 
object  apparent  on  the  hce  of  it,  there  ase  many  cases  in  whieh  ft 
has  been  hdd  that,  under  such  circumstances,  written  instrumenti 
re<{uiring  a  stamp,  if  unstamped,  are  admissible.  On  the  other  hand^ 
if  there  be  any  allegation  to  be  proved  by  an  insirumeDt  bdng 
rendered  available  in*  law,  or  if  it  oe  teidored  aa  such  inatrummitf 
nnless  forgery  is  the  subject-matter  of  charge,  it  cannot  be  ad- 
mitted in  evidence  unstamped,  if  of  a  nature  requiring  a  stamps 
This  distinction  is  well  known,  and  it  is  needless  to  cite  cases  to 
establish  it.  In  many  cases,  the  fraud  is  only  the  more  complete 
by  the  instrument  given  as  a  security  being  unstamped  ;  and  here, 
as  proof  of  the  principal  charges,  it  was  immaterial  whether  the  in- 
atrument  were  stampea  or  not*  In  effect  it  was  tendeved,  not  to  piove 
that  the  defendant,  Uompertz,  gave  the  witness  a  warrant  of  attomejCf 
for  which  purpose  it  might  not  have  been  admissible,  but  to  confirm 
the  witness's  whole  story  by  producing  the  pa|)er  signed  by  the 
defendant,  which,  whether  valid  or  not,  the  witness  alleged  the 
'  defendant  to  have  given  to  him  as  a  ffood  warrant  of  attorney. 
On  this  pcnnt  we  feel  that  the  validity  of  the  instrument  was  whoUy 
immaterial.  On  principle,  therefore,  the  instrument  was  leoavaUc^ 
jand  this  case  is  not  identical  with  the  case  of  Mew  v.  Hatt 
<3  Starkie^s  Nisi  Prius),  where  a  receipt  was  offered  distinctly  as 
such  to  prove  the  receipt  of  money,  for  the  very  purpose^  there£aie^ 
fbr  wbicSi  the  legishiture  had  made  it  inadmissible  without  a  stamps. 
In  the  case  of  iZeor  V.  Wekh  (S  Cox's  Grim.  Gas.  97),  tried  lA 
the  last  Warwick  Assises  before  Mr.  Justice  Golaridge,  to  proiBe 
that  a  party,  charged  with  embezzlement,  was  the  clerk  or  servaal; 
o£  the  prosecutors,  an  unstamped  appointment,  as  such»  was  offerad 
in  evidence,  and  rejected,  because  the  relation  of  maat^  and  dedt 
was  the  foundation  of  the  proceedings;  and  the  law  expressly  mh 
vides  that  that  rdation  shall  not  be  fitowed  to  have  be^  created  Dirt 
by  a  stamped  agreement,  and  such  agreement,  without  a  Btamp, 
be  void  and  not  available  for  any  purpose.  The  xdation  of  mu 
and  clerk,  therefore,  was  not  proved  to  exist  so  &r  as  that  ^ 
pdntment  was  evidence  of  it,  by  reascHk  of  the  want  of  a  stamn^ 
We  are  ci  opmion  that  this  warrant  of  attorney  is  admissible  m 
the  present  case^  on  both  the  grounds  to  which  I  have  adverledL 
Fourthly.  The  verdict  was  impeached  aa  unsupported  by  the  era- 
dence,  because  the  charge  was  of  a  conspiracy  to  obtain  aeceptaMSB 
of  and  from  the  prosecutor ;  whereas  he  proved  that  they  were  wtadj 
written^  and  in  the  possessiatt  of  the  defendants  themselves,  or  some 
of  them,  and  nothing  was  sought  to  be  obtained  but  his  stgnabmL 
We  think  this  substantiallT  tbs  same  thing;  it  was  oidy  by  die  sq^ 
aaluse  of  the  witness  that  flie  bills  beeams  complete;,  and  his  aooenl^ 
when  giv«Qy  being  withoiit  any  oimflderaftkm,  beedne^  lA  ttr 
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instant,  his  property  in  his  possession*  It  was  also  urged  that  the  Turn  Qvsnr 
entire  transaction,  as  proved  oy  the  evidence,  is  at  variance  with  the  p  ''*  ^ 
indictment,  as  all  the  parties  knew  that  the  prosecutor  had  no  money,  ^  o^^H^ 
and  therefore  could  not  be  defrauded ;  that  the  real  fraud  was  on 
the  prosecutor's  part,  to  the  prejudice  of  others,  in  obtaining  money 
in  respect  of  the  sums  mentioned  in  the  bUls,  in^retum  for  accept- 
ances of  no  value.  There  may  be  some  ground  for  this  imputation 
oa  the  prosecutor,  but  it  does  not  disprove  that  a  fraud  was  practised 
on  lum,  by  inducing  him  to  accept  bills  without  a  corresponding 
advance  of  cash,  although  there  was  little  appearance  of  solvency 
in  the  prosecutor.  Those  who  bad  fraudulently  induced  him  to 
incur  these  liabilities  must  have  speculated  on  some  pecuniary  ad- 
vantages ;  and  though  the  money  in  such  case  really  had  come  from 
some  respectable  friends,  as  he  Had  no  money  of  his  own,  the  money 
mtended  to  be  so  procured  might  well  be  described  for  this  puipoae 
as  his  money.  Fifthly,  we  think,  on  comparing  the  affidavits  or  the 
Witbams,  father  and  sod,  with  the  prosecutor^s,  that  there  is  suffi- 
cient sTound  for  granting  a  new  triat.  We  think  it  proper  to  men* 
tion  that  we  do  not  see  any  ground  whatever  to  disturb  the  verdict 
as  it  affects  Grompertz,  but  we  have  not  thought  it  necessary  t6 
explain  that  particularly,  because  we  do  not  find  that  it  is  possible 
to  grant  a  new  trial  as  regards  one  conspirator  without  at  the  same 
lane  granting  it  as  to  all  those  who  have  been  convicted  by  one 
and  the  same  vordict.  It  would  be  impossible  to  separate  the  effect 
of  the  evidence  and  the  effect  of  the  affidavits,  which  we  think  leave 
our  minds  in  an  unsatisfactory  state  as  to  the  result,  so  as  to  say 
list  6ompert2  has  been  properly  convicted,  when,  as  to  the  other 
persons,  we  are  left  in  a  state  of  doubt  on  the  subject.  Therefore, 
we  think  we  cannot  separate  them,  and  there  must  be  a  new  trial 
vitb  regard  to  all  who  have  been  convicted. 

CoxJEBiDGE,  J. — ^There  is  no  difficulty  in  granting  a  new  trial  aa 
to  some,  where  the  others  have  been  acquitted ;  that  was  settled  im 
die  case  of  Re3o  v.  Mawhey  (6  T.  R.  619,  €38). 

Loan  Dbwmak,  C.  J. — On  this  we  are  quite  clear. 

Rule  absolute  for  a  new  Mai. 

A.B.^M.  W.        ^ 
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CROWN  CASE  RESERVED,  IRELAND. 

November  16,  1846. 
The  Queen  v.  Mavnion.  (a) 

A  prisoner  wu  cowtkted  before  Adadrakif  ComnuBsumers  of  a  murder  committed  in  ti 
MwiaU  boat  within  Roundstone  Bay,  which  was  proved  to  be  within  the  body  of  the  coimty 
of  Oalway,  and  woe  bownded  by  headlands,  so  that  a  man  covJd  see  across  from  me 
esiremity  of  one  to  the  other,  and  the  place  where  the  offence  was  committed  was  within 
human  sight  There  was  evidence  that  in  part  of  the  bay  there  were  fifteen  fathoms 
water,  and  that  a  vessel  of  120  tons  could  sail  there;  but  there  was  no  evidence  of  CAc 
bay  having  ever  beenfrequented  by  shipping,  or  of  AdadraUy  process  hamng  been  executed 
there. '~^ 

Heldf  that  the  case  was  within  thejtarisdiction  of  the  Admiralty, 

TraQuMw  TAMES  MANNION  was  tried  during  the  Summer  Assizes  of 
MAiiirioir.  ^  1846,  at  Galway,  under  an  Admiralty  Commission,  before 
Ball,  J.,  Richards,  B.,  and  George  French,  Q.  C,  commissioners, 
upon  an  indictment  charging  him  with  having  murdered  a  woman 
upon  the  high  seas,  in  Roundstone  Bay,  within  the  jurisdiction  of 
the  Admiralty,  At  the  trial,  the  prisoner's  counsel  objected  to  the 
jurisdiction  of  the  Court,  and  contended  that  the  evidence  having 
shewn  that  the  place  where  the  offence  was  committed  was  in  the 
county  of  Galway,  the  prisoner  ought  to  have  been  tried  at  the 
assizes  for  the  county  of  Galway,  which  were  then  proceeding. 

The  prisoner  having  been  found  guilty,  the  question  was  reserved 
for  the  consideration  of  the  judges,  and  accordingly  on  the  16th  of 
November,  1846,  all  the  judges,  except  Torrens,  J.,  assembled  to 
consider  the  case. 

The  evidence  upon  which  the  prisoner  was  convicted  went  to 
shew  that  he  took  the  deceased  out  into  a  boat  into  Roundstone  Bay^ 
and  therein,  opposite  the  island  of  Innisfallen,  committed  the  offence 
with  which  he  was  charged.  Evidence  was  also  given  that  the  Iocm49 
in  quo  was  within  the  body  of  the  county  of  Galway,  and  that  the 
headlands  bounding  the  bay  were  so  circumstanced  that  a  man  could 
see  across  from  the  one  to  the  other,  and  that  the  hcue  in  quo  was 
within  human  sight,  and  that  it  would  fall  within  a  straight  lioe 
drawn  across  from  the  one  headland  to  the  other.  It  was  proved  by 
the  evidence  of  an  en^neer  and  surveyor  that  in  part  of  the  bay 
there  were  fifteen  fathoms  of  water,  and  that  a  ship  of  190  tons 
could  sail  there ;  but  there  was  no  evidence  of  its  having  been  fre- 
quented by  shipping,  or  of  any  Admiralty  process  having  ever  been 
executed  within  it. 

Monahan^  S.  G.,  and  Baker  (with  whom  was  M.  Atkineon)^  for 
the  Crown. — In  the  place  where  this  murder  was  committed.  Round* 
stone  Bay,  the  Admiralty  have  jurisdiction.  It  appeared  from  the 
evidence  that  there  are  fifteen  fathoms  of  water  in  it  at  ebb  tide,  and 
vessels  of  large  tonnage  can  sail  there.  Mr.  Nimmo,  an  engineer 
and  surveyor,  proved  that  a  vessel  of  190  tons  could  sail  there.  It 
is  not  denied  on  the  part  of  the  Crown  that  Roundstone  Bay  has 
been  proved  to  be  withm  the  county  of  Galway,  but  still  it  is  within 
the  Admiralty  jurisdiction.  (2  Hale's  P.  C.  16,  16.)  The 
(a)  Reported  by  W.  St.  Lsosa  Babinoton,  Biq.,  Bttrritter-ftt-law. 
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•tat  11, 12»  b  18  James  1,  c.  2,  Irish  (analogous  and  similar  Ths  Qjjwt 
in  terms  with  the  English  stat.  28  Henry  8,  c.  15),  enacts  that  ^<  all  j^  ^' 
treasans,  felonies,  robberies,  murders,  and  confederacies  hereafter  to  ^>^' 
be  committed  or  done  in  or  upon  the  sea,  or  in  any  other  haven, 
riTer,  creek,  or  place  where  the  admiral  or  admirals  have  or  pretend 
to  have  power,  authority,  or  jurisdiction,  shall  be  inquirea,  tried, 
heard,  determined,  and  judged  in  such  shires  and  places  in  this  i^lm 
as  diidl  be  limited  by  the  King^s  commission  to  be  directed  for  the 
sune,  in  like  form  as  if  any  such  offence  or  offences  had  been  com- 
mitted or  done  in  or  upon  the  land.*"  This  statute  gives  a  power  to 
Ibe  Chancellor  to  issue  a  commission  for  the  trial  of  a  class  of 
offences,  the  perpetrators  of  which  could  not  previously  be  tried  by 
the  maritime  law,  for  by  the  stat.  15  Richard  S,  c.  3,  jurisdiction 
was  only  given  in  certain  waters  within  the  body  of  a  county  for  the 
trial  bjy  Admiralty  commissioners  of  such  murders  as  ma^  have  been 
committed  in  great  ships.  The  stat  James  1  extends  that  jurisdiction^ 
and  embraces  the  present  case.  If  the  admiral  has  or  claims  jurifr- 
dictkm  over  havens,  he  undoubtedly  also  has  jurisdiction  over  Days, 
In  Bruee's  case  (1  Russ.  &  R.  C.  C.  R.  243,  &  2  Leach,  1093), 
where  the  offence  was  distinctly  proved  to  have  occurred  within  the 
body  of  the  county  of  Pembroke,  the  judges  were  of  opinion  that 
the  Admiralty  junsdiction  was  concurrent  with  that  of  the  common 
law,  in  Milfcra  Haven  and  in  all  the  other  havens  and  creeks  in  the 
kinffdom. 

n^alter  Baurke  and  Cancanan  (fF.  Keogh  was  with  them),  for 
the  prisoner. — ^At  common  law  the  Admiral  had  no  jurisdiction  in 
such  cases,  except  on  the  high  seas.  In  2  Hale,  F,  C.  15,  it  is 
thus  laid  down :  ^<  But  if  any  felony  or  treason  was  committed 
within  any  creek  or  arm  of  the  sea  which  was  within  the  body  of  a 
eoonty,  the  courts  of  common  law  only  had  jurisdiction  in  such  cases,^ 
and  the  Admiral  had  no  jurisdiction  at  the  common  law  in  such' 
"^    In  this  case  we  have  evidence  that  the  place  where  the 


offence  was  committed  was  in  the  sight  of  man,  and  not  on  the  hiffb 

the 


In  Archbold,  Cr.  L.  268,  edit,  of  1841,  it  is  said  that 
ofeice  must  be  proved  to  have  been  committed  upon  some  part  of 
the  sea  which  is  not  infra  conms  comitatia.  **  All  rivers  in  this 
eoontry,  until  they  flow  past  tne  furthest  point  of  land  next  the  sea^ 
are  within  the  junsdiction  of  the  courts  of  common  law,  and  not  of 
the  Admindty  (citing  1  Coke,  Rep.  175 ;  3  Inst.  113 ;  Veltkasen  v« 
Ormslejfj  8  T.  R.815).  Nor  does  the  Admiralty  jurisdiction  extend  to 
any  haven,  creek,  arm  of  the  sea,  or  other  place  within  the  body  of  a 
county.  (S  Inst.  118 ;  1  Hawk.  P.  C.  c.  37,  s.  1 1.)  Thus,  where  the 
sea  flows  in  between  two  points  of  land  in  this  country,  a  straight 
imaginary  line  being  drawn  from  one  point  to  the  other,  Uie  courts  of 
common  law  have  jurisdiction  of  all  offences  committed  within  thai 
JiMy  and  the  Court  of  Admindty  of  all  offences  without  it "  (the  locua 
in  quo  was  within  this  line).  Hawkins,  in  vol.  2,  c.  9,  s.  14,  says, 
^leaking  of  the  power  of  the  coroner,  *<  It  is  laid  down  as  a  gencm 
rule  by  some,  that  he  may  inquire  of  a  felony  committed  on  the  arms  of 
the  sea,  where  a  man  (as  here)  can  see  from  the  one  side  to  the  other ; 
hot^  by  others,  who  seem  to  be  more  accurate,  his  jurisdiction  is 
oonfioed  to  such  parts  of  the  sea  where  a  man  standing  on  the  one 
rfde  nay  see  what  is  done  on  the  other;"*  and  the  reason  giyen  by 
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Ite  Qtnr  I/)rcl  Coke,  that  the  coioner  has  jurisdiction  where  a  man  is  killed 
iffAiittmif  ^  such  a  place,  is,  "  because  the  county  may  well  know  it"  (18 
mMmMwm.  ^^^^  j^  g^^  If  Pcyning's  Law  (10  Hen.  7,  ch.  SSt)  does  not  make 
the  Act  of  16  Richard  S,  c.  8,  an  Irish  Act,  where  is  the  law  givii^ 
jurisdiction  to  the  Admiralty  in  this  case  ?  The  Admiralty  juris* 
diction  extends,  according  to  Hale  (ft  P.  C.  16),  only  to  rivers 
that  are  arms  of  the  sea, — ^namely,  that  flow,  reflow,  and  bear  great 
ships.  Lord  Hale  says  also  in  the  same  page,  '<it  seems  to  eacteod 
only  to  such  deaths  as  happen  in  those  great  shipt^  and  not  in  soudl 
vessels.''  The  15  Richard  2,  c  8,  after  reciting,  ^that  gnat 
and  common  clamour  hath  been  oftentimes  made,  &c.  and  yet  is^** 
tJhat  the  admirals  and  their  deputies  were  encroaching  on  the  common 
law,  provides,  <<  that  the  admirals  and  their  deputies  shall  not  meddle 
from  henceforth  of  any  thing  done  witldn  the  realm,  but  only  of  a 
thing  done  upon  the  sea."*  In  2  East's  P.  C.  803,  it  is  laid  down 
that  the  only  question  of  jurisdiction  generally  considered  upon  tlie 
Stat.  SB  H.  8,  c.  16,  is,  whether  the  fact  happened  at  any  place 
within  the  body  of  a  county ;  **  in  which  case  the  trial  must  be  had 
before  the  ordinary  jurisdiction,  for  there  it  does  not  fidl  within  the 
mischief  or  purview  of  the  Act ;  and  the  stats.  11  &  12  Wm.  tf 
c.  7,  and  82  Geo.  2,  c.  25,  seem  to  be  legislative  interpretations  of 
the  first-mentioned  statute,  being  passed  in  pari  matendy  and  widi 
reference  to  it ;  and  these  last  are  confined  to  any  place  where  the 
Admiral  has  jurisdiction,  which,  as  I  have  before  shewn,  cannot  fae 
within  the  body  of  a  county  ;^  and  it  is  laid  down  by  the  same  writer^ 
that  ^^  where  there  is  any  doubt,  the  jurisdictioii  of  the  common  law 
ou^t  to  have  the  preference."  The  stat.  of  28  Henry  8,  c  Us 
which  is  similar  to  the  Irish  Act,  11,  12,  and  18  James  1^ 
c  2,  confers  no  jurisdiction  on  the  admirals.  (4  Blaokst.  C.  269; 
Com.  Diff.  tit. «'  Admiralty,''  E.  814k)  The  meaning  of  the  statate 
is,  that  slU  ofiences  which  the  Admiralty  had  before  a  right  to  try  faj 
d^  marine  law  only,  may  be  tried  according  to  the  common  law, 
under  such  a  eommisakm  as  your  lordships  sit  under  at  assises.  Hie 
statute  gave  no  increased  jurisdiction :  it  recites  that  justice  was 
often  d^eated,  and  great  offenders  unpunished,  in  oonsequenee  of 
the  necessity  of  persons  who  had  committed  offences  on  the  high  seas 
being  tried  by  die  civil  la<w,  whidi  required  the  testimony  of  tmo 
witnesses,  or  else  a  confession  of  the  crime,  to  warrant  a  judgment  of 
deadi  (4  filackst.  C.  269) ;  in  consequenoe  of  which,  the  statute  pf»* 
yided  tfiat  henceforth  such  offenders  should  be  tried  under  a  oommia* 
sion,  aopointed  in  con&mity  with  the  Act.  The  old  authorities  att 
onnciae,  that  when  the  ofience  is  committed  infra  corpus  camiiaiity 
the  oience  is  triaUe  by  the  ordinary  oourse  of  common  law,  atnd  not 
otherwise.  Bacon's  Ab.  tit.  *«  Piracy  "*  (cttiag  Moor,  756 ;  RolL  Bap. 
I75,e.S7,  S.11 ;  Hawk.P.C.  Jfan?Aas'ease).  [RiOHAans,B.— What 
do  you  say  to  the  case  of  a  navigable  river  running  imto  a  creek;  if  the 
offences  were  committed  there  in  a  great  shiD,itwMld  surely  bewidkaa 
llieAet:  and  suppose  the  creek  is  boundea  by  headknds,  where  yoe 
oansee  from  land  to  land,  does  that  raakea  diffisrenoeF]  The  statate 
should  be  construed  striody,  as  it  is  in  deEtogBlasn  of  the  i 


hrw.^  [^^f^^>  ^'  H'*"^^*"  ^^  ^f""?^  ^  ^  ^  oonaidcr  tha  m- 


able  of  die  Act  of  Hemy  6>  with  lefenenot  to  thenasonsof  Mr, 
tioe  Bayley'sjudgmentui^raea'^case?]  Inl  Rass.  on  Cr.  Wl^ 
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of  the  reasons  of  the  decision  in  Bruce's  case  is  said  by  the  learned  Tn  Qnax 
writer,  speakiiiflp  of  the  lesolntioB:  of  Ae.  judges  in  that  case,  to  be,    MaJ!l. 
^<  that  the  mischief  from  the  witnesses  being  seafaring  men  was  likdy  '* 

to  apply  to  all  places  firequenM  hr  shnpping  (1  Russ.  on  Cn  note 
to  p.  101,  referrmg  to  M.  M.  S»  Bayley,  J.) ;  wad  further  on  the  same 
writer  says,  ^*  The  statute  Henry  8  merely  altered  the  mode  of  trial 
in  the  Admiralty  Courts^ancl  its  jiirisdienon  still  continues  to  rest 
oi  thft  suae  Snmuiutmx  aa  it  dkl  hetor^  ifair  Aak"  Bpue»^a  caae  is 
ooDtrary  to  all  the  authorities;  it  has' not  faeen  aocoimted  for,  but 
a  aigpedieiit  in  that  case  whidi  is  not  inr  this^  Milford 
a  haven  fucqimted  by  8hip]Nng.  [Pi<»oT,  G.  B.«--In 
Bruee^s  case  the  only  evidence  ffivcn  of  jnrisc&tiai  m  die  Admiralty 
waa  0[  the  excrdee  of'  civil  junsdietion^  and  that  ia  what  appears  to 
MHron  the  priscaKD,  that  the  evid^ioe  theie  waa  only  of  civil  jiiri»> 
oictkNul  At  til  events,  it  was  shewn  in  Brue^9  case  thi^  the 
Admiralty  executed  process  there,  and  there  waa  no  evidence  a£ 
aamiiian4nw  pvocc»  navin^  been  executed  there.  [Ball,  J. — 
There  was  also  evidence  Uiat  the  place  was  frequented  by  great 
ships, — ships  o£  war.]  It  is  a  gfomd  of  distinction  between  this 
an  Brttees  case,  diat  there  was  no  pvoof  that  any  seaaoui  ever  was 
m.  Bouadstone  Beiy,  exeept  the  fishermen  who  lived  on  each  side  of 
the  headlanda.  Bruui^a  case  is  decided  on  the  erroneous  eonatru^ 
tion  of  the  law,  &at  the  statute  extendeii  the  Admiralty  jurisdiction 
both  as  to  crime  and  place  ;  if  these  is  a  doubt,  the  derafidoo  ought 
to  be  in  favour  of  the  common-law  jnrisdktiao.     (^£-  P*  C.^4.) 


(1  Leadii.  C.  C.  344),  and  Jmiaa's  case  (1  Denisoo,  a 
101)  were  also  dted. 

Upam  dsUberaiimiy  all  the  judgesy  except  the  Lard  Chief 
Banm  Figet,  were  of  ops«iofL  tkai  tike  eonioicHon  woe 
riffkL 

COURT  OF  QUEEN'S  BENCH,  IRELAND. 

January  19,  1847. 
Thx  Qe^w^mf  a.  Gr]iAeB.(a) 

Practi»^Oapj^  ofiMtfkimmi    CwU. 
Tkongk  At  CkjiwrtfMgfemkad^kfndatiiin  a  ctue  qffdotof  to  have  a  copy  of  the  wdiet> 
meHUfawidag€dnsthimtAen1ktf'anv9htmimmi9  wed  die  proeeeittor  doee  not  olffect, 
the  dejmdam  wuut  take  out  the  copy  at  Mb  own  expenee. 

XTEKY  voluminous  indictments  for  forgery  having  been  found  T"  Qww 
T    aeainst  the  defendant,  the  Court  <n  a  &xmer  day  directed  that       q^^ 
be  xxoffift  hmre  m  copy,  die  proaecvternot  objactiBg<     (Sce^ Meg. 
w.  Grace^  *  Cox,  C.  C.  l&l.) 

JMeeiome  now  moved,  on  heUf  cf  the  defendant,  that  he  be 
fiooHshad  with  copies  of  the  tndktnients  fine  of  ezpensew  The  liidiGl- 
iHnta  were  very  vdUtminous,  and  contained  a  gaeal  variety  of  eounts. 

GaAifPTOH^  J.— *Wbo  ia  to  pay  the  aerivener^  fsea  fiir  copies  ? 

MelteHeme  submitted  that  the  Crown  ouffht  to  do  sa 

GajkiiFToi^  J.— Tha  efflkatixm  ia  one  of  an  mnaaal  nature^  andf 
on  principle,  cannot  be  complied  with.  Ko  rida^ 


let 
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COURT  OF  QUEEN'S  BENCH,  IRELAND. 

January  \%  1847. 
The  Queen  d.  Grace,  (a) 

^  imPMtoproMetclof  u  not  $nHHed  aa  of  eovne  to  a  Irjol  at  6ar,  f&oii^A  <iki  eftoiyt  tir  m 
aerious  om  and  the  pbadingi  are  tantiualfy  voiumhume, 

HAMILTON,  on  behalf  of  the  prosecutors  in  this  case,  moved 
that  the  case  might  be  tried  at  the  bar  of  this  court,  and  that 
a  time  should  be  fixed  for  such  trial. 

The  prosecutors  intended,  as  at  present  advised,  only  to  try  one 
of  the  indictments  found  against  the  defendant.  He  was  under 
x^ecognizanoes  to  appear,  and  no  difficulty  could  arise  with  respect  to 
the  manner  of  the  trial. 

JSlackbuene,  C.J. — ^You  do  not  apply  on  the  part  of  the 
Attorney-General  ? 

^amt^^on.— No.    The  prosecution  is  a  private  one. 

Blackbuknb,  C.  J.— It  is  a  matter  of  course  to  grant  a  trial  at  bar 
when  the  Attomey-Greneral  applies,  but  it  is  any  ming  but  a  matter 
of  course  to  do  so  at  the  instance  of  a  private  prosecutor, 

Cbamptok,  J.— Why  apply  in  this  particular  case  ? 

Hamilton. — It  is  a  very  serious  one. 

Pekein,  J.^-A  charge  of  forgery. 

HamilUm  stated  that  he  apprehended  that  some  very  serious 
questions  might  arise  in  the  case. 

Blackbueve,  C.  J,,  said  that  it  was  any  thing  but  a  matter  of 
course  to  grant  such  a  motion ;  however,  it  might  be  mentioned  again. 

The  case  was  afterwards  tried  before  a  special  jury,  in  the  usual 
manner,  at  the  sittings  after  Hilary  Term,  when  the  prisoner  was 
convicted. 


Maskavb 

Co«m. 


COURT  OF  QUEEN'S  BENCH,  IRELAND. 

Febnuxry  1, 1847. 

Maoeath  o.  CooFSB.(a) 

A!mKt--^Pn9ikgeof<Mom<^Qmn  of  Qumh'eBemh. 
The  qfficere  of  the  Court  of  Queen's  Bench  have  no  generd  primkge  of  etemptiem  frem 
arrest  on  cUnlproeeee.     Their  prwUege  on^  extends  to  the  periods  during  whidk  the^ 
are  going  to^  returning  from^  or  engaged  in,  thsdischarge  of  their  qffidd  dmes. 

THIS  was  a  motion  that  the  defendant,  who  is  clerk  of  the 
writs  and  appearances  and  seal  in  the  Court  of  Queen*s  Bench, 
be  discharged  from  the  custody  in  which  he  was  under  a  writ  of 
capias  ad  satisfaciendum  issued  at  the  suit  of  the  plainti£P,  and 
from  all  subsequent  detainers.  The  application  having  been  made 
on  a  former  day,  Mr.  Justice  Crampton,  who  was  sitting  alone^ 
refused  to  discharge  the  defendant :  it  was  now  renewed  before  the 
full  Court 

(«)  Reported  by  Wt  St.  Lsoaa  Babinatok,  Bi^.,  Birristir*st*]«ir« 


ORtMINAL  LA\f  OASES.  103 

iSUUfigi  in  support  of  the  application. — The  defendant  in  his  SJ[ao&ath 
affidavit  states  that  on  the  evening  on  which  he  was  arrested,  he  was  ^' 
sitting  in  his  parlour  near  the  hall  door,  when  some  one  knocked ;  ^^"*' 
upon  which  one  of  his  sons  opened  the  door  partly,  a  chain  being 
across  it.  Deponent  heard  some  one  outside  say  that  Mr.  Mallins 
(a  clerk  in  his  o£5oe)  wanted  him,  and  thinking  that  he  was  required 
on  the  business  of  his  o£5ce  either  to  take  an  affidavit,  or  seal  a  writ 
of  bailable  capiaSj  as  sometimes  happened,  the  door  was  opened, 
upon  which  two  buliffs  rushed  in  ana  arrested  the  defendant.  The 
affidavit  of  the  defendant's  wife  corroborates  tliat  of  her  husband. 
In  the  first  place,  the  Court  will  not  sanction  the  trick  resorted  to 
bjr  the  plaintiff;  the  defendant  was  under  the  impression  at  the 
time  that  he  was  required  for  the  business  of  his  office,  and  was  led 
to  diat  impression  by  the  statement  that  Mallins  required  him  ;  it 
was,  in  fact,  a  contempt  of  the  Court.  Next,  the  stat.  7  &  8  Vict, 
c.  107,  exempts  the  defendant  from  arrest ;  in  the  S4th  section  it  is 
provided  that  the  duties  of  his  office  shall  be  performed  in  person, 
except  in  cases  of  illness  or  leave  of  absence,  and  then  by  a  deputy 
qipointed  by  the  Chief  Justice  or  the  next  senior  judge  then  in 
Dublin.  Thirdly,  the  officers  of  this  court  of  justice  are  privileged 
firom  arrest  at  all  times,  and  not  eundo^  morando,  et  redeundo 
merely.  (Lilly's  Prac  Reg.  tit.  "  Attachment  ;^  Skrogga  y.  Cole9- 
Ua,  ft  Dyer,  ITS.)  The  privilege  is  not  for  the  benefit  of  the 
individual,  but  for  that  of  the  public  ;  but  even  if  it  were  otherwise, 
the  officers  of  the  Queen^s  Bench  are  certainly  exempted  from  arrest, 
because  her  Majesty  is  supposed  to  be  present  in  court  with  her  judges, 
and  the  officers  of  her  court  are  necessary  to  be  in  attendance  on 
her,  and  should  be  privileged  from  arrest  like  the  officers  of  her 
household.     (Chitty's  Prerog.  of  the  Crown,  p.  375.) 

RaUestone  and  M^Causland^  contra. — The  modem  authorities 
shew  that  this  general  privilege  from  arrest  cannot  be  maintained, 
and  all  the  cases  of  discharge  of  officers  of  the  Court  were  eundoy 
morandoj  or  redeundo.  {In  the  matter  of  Keane^  1  Sau».  &  Sc.  84, 
and  Notes,  ib. ;  Kennedy  v.  Treston,  1  Hud.  &  Br.  p.  37,  note.) 
The  Court  ought  not  to  extend  any  indulgence  in  this  case ;  the 
debt  is  fairly  due,  and  the  execution  itself  a  valid  one ;  the  only 
question,  therefore,  which  arises  is  whether  any  thing  has  taken 
dace  in  connection  with  the  arrest  to  justify  the  Court  in  interfering. 
The  affidavit  of  the  plaintiff  denies  the  use  of  Mr.  Mallins's  name; 
the  defendant  and  his  wife  may  not  have  heard  distinctly  what 
occurred  at  the  hall  door.  The  arrest  of  Mr.  Cooper  does  not 
prevent  the  discharge  of  the  duties  of  his  office ;  for,  by  the  S4th 
section  of  the  7  &  o  Vict.  c.  107,  a  deputy  may,  by  consent  of  the 
Chief  Justice,  be  appointed ;  and  by  the  ^th  section  of  the  same 
Act,  in  the  case  of  the  temporary  absence  of  any  officer  whose  duty 
it  is  to  sign  any  writ,  pleading,  or  instrument,  it  is  provided  that 
the  acts  and  signature  or  the  master  of  the  office,  or,  in  his  absence, 
of  his  principal  assistant,  shall  be  good  and  valid. 

Napier  replied. 

Blackbuanb,  C.J. — In  this  case  a  previous  application  was 
made  to  Mr.  Justice  Crampton,  upon  the  part  of  the  defendant,  to 
discharge  him  from  the  execution  under  which  he  was  arrested  upon 
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the  18th  of  January,  4it  six  oVlock  m  the  evening,  a,t  his  own  hauae. 

\  *  That  motion  iiras  made  substantialij  upon  the  same  facts  as  are  nom 
^^^^f*^'  before  the  Court,  whidi  would,  jMoperly  speakings  be,  in  strictn^ 
an  objection  to  this  motion.  Haa  it  not  bem  that  Mr.  Justice 
Crampton  wished  that  the  motion  should  be  fully  discussed,  the 
Court  could  not  have  entertained  it,  turning  as  it  does,  upon 
the  same  state  of  facts  which  led  to  the  rgecdon  of  the  [M-evious 
application.  The  grounds  of  this  application  have  been  stated  at 
considerable  length,  and  various  decisions  have  been  cited  to  shew 
that  the  arrest  was  Ulesal.  If  it  was  illegal,  of  course  the  Court 
must  discharge  the  defendant ;  but  if  it  was  le^al,  or  if  it  is  proper 
diat  the  defendant  should  contest  the  iUegahty  oi  the  arrest  by 
instituting  another  proceeding,  or  the  Court  has  a  doubt  on  the 
subject,  it  is  not  our  duty  to  discharge  him ;  we  should  first  be  ^r* 
fiectly  satisfied  that  he  has  been  illegtdly  arrested.  This  application, 
then,  is  rested  on  the  ground  that,  as  an  officer  of  the  Court,  the 
defendant  possesses  a  general  unequivocal  exemption  from  arrest 
upon  final  process.  There  can  be  no  doubt  that  to  such  process 
every  subject  of  the  realm  is  liable,  and  when  a  party  comes  for- 
ward to  seek  an  exemption  in  his  own  person,  he  must  bring  him- 
self within  the  cases  and  rules  by  wnich  such  exemptions  are 
defined.  The  officers  of  the  Queen'^s  household,  her  cliaplains,  and 
others,  have  their  privileges  defined  by  the  constitution.  An  attor- 
ney also,  who  is  an  officer  of  the  Court,  is  entitled  to  the  benefit  of 
the  exemption  from  arrest,  but  with  this  imitation,  that  the  pri- 
vilege exists  only  whilst  they  are  going  to,  remaining  at,  and  return- 
ing from  the  places  where  they  are  engaged  in  attending  to  their 
clients  business.  The  question  is,  have  the  officers  <3f  this  Court  a 
larger  privilege  than  attorneys  ?  The  defendant,  if  arrested  going 
to,  remaining  at,  or  returning  from  his  office,  would  have  been 
entitled  to  his  discharge  ;  but  Uie  arr^t  in  this  instance  took  plaoe 
at  his  own  house,  and  he  was  not  at  the  time  in  a  condition  to  claim 
the  benefit  of  having  protection  from  arrest.  The  question,  then, 
resolves  itself  into  one  arising  upon  the  affidavits  of  Mr.  and  Mrs. 
Cooper — what  was  the  nature  of  the  contrivance  by  which  the 
bailiflB  gained  admission  ?  The  plaintiff  swears  that  the  statement 
made  was,  ^<  that  a  person  wanted  to  see  the  defendant  ;^  but  then  it 
has  been  alleged  that  a  species  of  contempt  of  this  Court  has  been 
resorted  to  by  the  nature  of  the  stratagem  used,  for  that  the  defen* 
dant  believed  he  was  called  upon  to  exercise  bis  official  duties  in 
some  particular  way.  But  the  affidavits  made  on  the  part  of  the 
defendant  do  not  supoort  this  view  of  the  transaction.  It  is  not 
alleged  that  he  was  asked  to  discharge  any  duties,  or  that  he  was 
told  that  he  was  wanted  on  any  budness.  The  Court  cannot  say 
that  a  fraudulent  misrepresentation  has  been  practised  to  effect  tlie 
arrest  of  the  defendant  in  his  own  house ;  and  as  the  case  has  been 
now  discussed  upon  the  same  .grounds  upon  which  Mr.  Justice 
Crampton  rejected  the  application  upon  a  lormer  occasion,  the  pre- 
sent motion  must  be  refused,  and  with  costs. 


GBiniNAL  lAW  OASES.  165 

NORTHERN  CIRCUIT. 

DuBHJiM  Spring  Assizbs,  1847. 

(Befare  Baron  Aldibsoit.) 

March  1. 

Ammdkimmijorjahelif  aMtwering  the qumtUma rtqmnd tohejndio^ and auwend bp, 
a  appHamt  hr  a  rtgistrw  ticket,  it  is  necessary  to  aver  and  prove  that  the  gutetione 
were  put  in  the  very  words  of  the  statute, 

ri^HE  prisoner  was  charged  on  the  following  indictment :  Thi  Onuir 

X      Durham,!   Thejuroi^  for  our  Lady  thd  Queen,  upon  tfieir  «• 

to  wit.  j  oath,  present,  that  Dixon  Knox,  late  of  the  Knox. 
paridi  of  Sunderland,  in  the  county  of  Durham,  mariner,  after  the 
paadng  of  an  Act  passed  in  the  8th  year  of  our  Sovereign  Lady 
Queen  Victoria,  in  tit  died,  *^'An  Act  to  amend  and  consolidate  the 
laws  relating  to  Merchant  Seamen,  and  for  keeping  a  Register  of 
Seamen,^  to  wit,  on 'the  28th  day  of  December,  in  the  year  of  our  Lord 
1844,  to  wit,  at  the, parish. afoiresaid,  in- the  county  aforesaid,  was  a 
subject  of  her  Majesty,  and  a  seaman,  and  being  such  subject  and 
seaman,  and  intenaing  to  serve  in  the  capacity  of  seaman  (not  being  a 
master,  physician,  surgeon,  or  apothecary)  on  board  some  ship  subject 
to  the  provisions  of  the  said  Act,  did  personally  apply  on  the  day  and 
year  aforesaid  to  the  collector  of  customs  at  a  certain  port,  to  wit, 
at  the  port  of  Sunderland,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  imd  require  to  be  furnished  with  a  register  ticket, 
and  having  answered  all  the  questions  set  forth  in  the  schedule  (F) 
to  the  saici  Act  annexed,  and  duly  complied  with  the  provisions  in 
the  same  Act  in  that  behalf  contained,  did  entitle  himself  to  have 
granted  to  him  and  to  receive,  and  then  and  there  had  granted  to  him 
and  did  receive  and  have  a  register  ticket,  to  wit,  the  register  ticket 
No.  7£^,S10,  pursuant  to  the  provisions  of  the  said  Act,  and  accord- 
ing to  the  true  purport  and  intent  thereof. 

Ajid  the  jurors  aforesaid  do  further  present,  that  the  said  Dixon 
Knox,  being  such  subject  of  her  Majesty,  and  a  seaman,  and  after- 
wards and  whilst  he  was  such  subject  and  a  seaman,  and  after  the 
said  register  ticket.  No.  75,310,  had  been  obtained  by  and  granted 
to  the  said  Dixon  Knox  as  aforesaid,  to  wit,  on  the  7th  day  of 
October,  )n  the  year  of  our  Lord  1845,  with  force  and  arms  at  the 
p^h  afi>resaia>'  in  the  county  aforesaid,  he,  the  said  Dixon 
Knox,  di^  appear  before  the  collector  of  customs  at  the  said  port  of 
Sunderland,  to  wit,  at  the'  parish  aforesaid,  in  the  county  aforesaid, 
and  represent  to  the  collector  of  customs  there  that  ne,  the  said 
Dixon  Knox,  had  lost  the  said  register  ticket  so  granted  to  him  as 
aforesaid,  and  did  then  and  there  apply  personal^  for  and  require 
to  be  furnished  with  another  register  ticket  pursuant  to  the  pro- 
▼isions  of  the  said  Act,  and  in  answer  to  a  certain  reasonable 
juestioQ  in  that  behalf  which  was  then  and  there  put  to  him  on 
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Tbs  QwiiM  behalf  of  the  said  collector  of  customs  at  Sunderland,  to  wit,  at  the 
^'  parish  aforesaid,  in  the  county  aforesaid,  with  reference  to  the 
'^^'  granting  such  other  ticket  as  last  aforesaid,  that  is  to  say,  to  the 
questions  *^  When  and  where  did  you  lose,  or  how  did  you  dispose 
of,  your  former  ticket  ?^  he,  the  said  Dixon  Knox,  did  then  and  tnere 
wilfully,  wittingly,  falsely,  and  unlawfully  make  and  giye  the  false 
and  unlawful  answer  following ;  that  is  to  say,  ^^  In  Maroboo  of 
Sunderland,  Edward  Robinson,  master,  off  the  mouth  of  river  Wear, 
on  the  3rd  instant."  And  to  the  request — <*  State  the  last  voyage 
you  made  when  in  possession  of  your  ticket ;  the  vessel's  name  and 
port  belonging  to;  the  master^s  name  thereof;  with  whom  you  depo- 
sited your  ticket ;  the  port  bound  to ;  the  date  of  the  vessel's 
leaving  the  United  Kingdom,  and  date  of  her  return  from  such 
voyage,  as  nearly  as  possible,"  he,  the  said  Dixon  Knox,  did  then 
and  there  wilfully,  wittingly,  falsely,  and  unlawfully  make  and 
give  the  false  and  unlawful  answer  following ;  that  is  to  say,  ^<  Last 
voyage  to  Quebec ;  in  the  Glenlyon  of  London ;  Embleton,  master  ; 
deposited  ticket  with  the  master;  left  Sunderland  1st  of  May; 
arrived  at  Hartlepool  7th  of  September,  1845," — he,  the  said  Dixon 
Knox,  then  and  there  well  knowing  the  said  respective  answers  to 
be  false  and  unlawful^  and  contrary  to  the  truth  and  the  statute  in 
that  behalf. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Dixon  Knox  at  the  time  of  the  taking  this 
inquisition  and  preferring  and  finding  this  indictment,  happened 
to  be  and  now  is  within  the  jurisdiction  of  this  Court,  and  that 
the  offence  hereinbefore  as  in  this  count  charged  and  stated,  was 
by  him,  the  said  Dixon  Knox,  done  and  committed  within  the 
jurisdiction  of  the  said  Court,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said 
Sovereign  Lady  the  Queen,  her  crown  and  dignity. 

Second  count  Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  do  further  present,  that  the  said  Dixon  Knox,  after  the  passing 
of  the  said  Act  of  Parliament  in  the  first  count  mentioned,  and  after 
the  1st  day  of  January,  A.D.  1846,  to  wit,  on  the  6th  day  (^ 
February,  1847,  with  force  and  arms  at  the  parish  aforesaid,  in  the 
county  wjresaid,  was  a  subject  of  her  Majesty,  and  a  seaman,  and 
being  such  subject  and  seaman,  and  intending  to  serve  in  the 
capacity  of  seaman  {not  being  a  master^  physician^  surgeon^  or 
apothecary)  on  board  some  ship  subject  to  the  provisions  of  the 
said  Act,  and  being  such  subject  and  a  seaman,  and  whilst  he  was 
such  subject  and  seaman,  to  wit,  on  the  said  6th  day  of  February, 
in  the  year  last  aforesaid,  he,  the  said  Dixon  Knox,  with  force 
and  arms,  to  wit,  at  a  certain  other  port,  to  wit,  the  port  of  New- 
castle,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid^ 
did  appear  in  person  before  the  Collector  of  Customs  at  New- 
castle  aforesaid^  to  wit^  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  did  then  and  there  apply  personally  for  and  require 
to  be  furnished  with  a  register  ticket  pursuant  to  the  provisions  of 
the  said  Act,  and  in  answer  to  certain  reasonable  questions  in  that 
behalf  which  were  then  and  there  put  to  him  by  and  on  behalf  of 
the  said  collector  with  reference  to  the  granting  of  such  last-men- 
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txHied  ticket  as  in  this  count  mentioned,  to  wit,  the  question,  '<  Have  Tn  Qvitv 
you  or  have  you  not  heeh  registered  before?  "  he,  the  said  Dixon  ^^' 
Knox,  did  then  and  there  say,  "  Yes  ;^  and  to  the  questions  "  When 
and  where  did  you  lose  or  how  did  you  dispose  of  your  former  ticket  ?" 
he,  the  said  Dixon  Knox,  did  then  and  there  wilfully,  wittingly, 
falsely,  and  unlawfully  make  and  give  the  false  and  unlawful 
answer  following ;  that  is  to  say,  **  On  the  S8th  of  January,  1847, 
I  got  intoxicated  and  lost  my  ticket  at  North  Shields  ;^  and  to  the 
request,  *^  State  the  last  voyage  you  made  when  in  possession  of 
your  ticket ;  the  vessePs  name  and  port  belonging  to ;  the  master^s 
name  thereof  with  whom  you  deposited  your  ticket ;  the  port  bound 
to;  the  date  of  the  vessel's  leaving  the  United  Kingdom,  and  date 
of  her  return  from  such  voyage,  as  nearly  as  possible,^  he,  the  said 
Dixon  Knox,  did  then  and  there  wilfully,  wittingly,  falsely,  and 
unlawfully  make  and  give  the  false  and  unlawful  answer  following ; 
that  is  to  say,  **  From  Shields  to  London  and  back  to  Sunderland ; 
in  the  Industry  of  Bridlington,  Captain  F.  Cope,^  the  said 
Dixon  Knox  then  and  there  well  knowing  the  said  several  answers 
in  this  count  respectively  mentioned  to  be  false,  unlawful,  and 
contrary  to  the  truth  and  the  statute  in  that  behalf. 

And  the  jurors  aforesaid  do  further  present,  that  the  said  Dixon 
Knox,  at  the  time  of  the  taking  of  this  inquisition,  and  preferring 
and  finding  this  indictment,  happened  to  be  and  now  is  within  the 
jurisdiction  of  this  Court,  and  that  the  offence  hereinbefore  in  this 
count  charged  and  stated  was  by  him,  the  said  Dixon  Knox,  done 
and  committed  within  the  jurisdiction  of  the  said  Court,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Sovereign  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore-  Third  count* 
said,  do  further  present,  that  the  said  Dixon  Knox,  after  the  passing 
of  the  said  Act  of  Parliament  in  the  first  count  mentioned,  and 
after  the  1st  day  of  January,  in  the  year  of  our  Lord  1847,  to  wit, 
oo  the  6th  day  of  February,  in  the  year  of  our  Lord  1847,  at  the 
parish  aforesaid,  in  the  count}^  aforesaid,  was  a  subject  of  her 
Majesty,  and  a  seaman,  and  being  such  subject  and  seaman,  and 
intending  to  serve  in  the  capacity  of  a  seaman  (not  being  a  master, 
physician,  surgeon,  #r  apothecary)  on  board  some  snip  subject 
to  the  provisions  of  the  said  Act,  and  being  such  subject  and  sea- 
man, and  whilst  he  was  such  subject  and  seaman,  to  wit,  on 
the  6th  day  of  February,  in  the  year  last  aforesaid,  he,  the  said 
Dixcm  Knox,  with  foree  and  arms,  to  wit,  at  the  port  of  Newcastle 
aforesaid,  to  wit,. ft  the  parish  aforesaid,  in  the  county  aforesaid, 
did  appear  in  person  before  the  Collector  of  Customs  there,  and  did 
then  and  there  represent  his  case  to  the  said  Collector  of  Customs, 
and  did  then  and  there  apply  personally  for  and  recjuire  to  be 
furnished  with  a  register  ticket  pursuant  to  the  provisions  of  the 
said  Act,  and  in  answer  to  a  certain  reasonable  question  in  that 
behalf,  which  was  then  and  there  put  to  him  by  and  on  behalf  of 
the  said  Collector  of  Customs  with  reference  to  the  granting  such  last- 
mentioned  ticket  as  in  this  count  mentioned,  to  wit,  to  the  questions 
"  When  and  where  did  you  lose  or  how  did  you  dispose  of  your 
former  ticket  ?^  he,  the  said  Dixon  Knox,  aid  then  and  there 


168  CRIMINAL  LiiW  GASES. 

Tn  Qimir  wilfully,  wittingly,  falsely^  and  unlawfully  make  and  give  the  fidae 

.    ••         and  unlawful  answer  following;  that  is  to  say,  ^*0n  the  28th  of 

^*'-       January,  1847,  I  got  intoxicated  and  lost  my  ticket  at  Nordi 

Shields,^^  he,  the  said  Dixon  Enox,  then  and  there  well  knowing 

the  said  last-mentioned  answer  to  be  false  and  unlawful,  and  oxitrary 

to  the  truth  and  the  statute  in  this  behalf. 

And  the  jurors  aforesaid  do  further  present,  that  the  said  Dixon 
£nox  at  the  time  of  the  taking  of  this  inquisition,  and  preferring 
and  finding  this  indictment,  happened  to  be  and  now  is  within  we 
jurisdiction  of  the  said  Court,  and  that  the  offence  hereinbefore  in 
this  count  charged  and  stated  was  by  him,  the  said  Dixon  Knox, 
done  and  committed  within  the  jurisdiction  of  the  said  Court, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Sovereign  Lady  the  Queen,  her  crown  and 
dignity. 

The  prosecutor  abandoned  the  first  count,  and  called  a  clerk  from 
the  Custom  House  at  Newcastle,  who  proved  that  he  put  certain 
printed  questions  to  the  prisoner  (which  he  put  in),  in  a  room  where 
the  collector  sat,  but  not  in  such  a  position  that  he  (the  collector)  could 
give  attention  to  what  was  going  on.  The  prisoner's  answer  to  the 
question  in  the  second  count,  *<  When  and  where  did  you  lose  or 
how  did  you  dispose  of  your  former  ticket  ?*"  as  written  in  the 
paper  put  in  was,  ^^  The  bearer  got  intoxicated^^  &c.,  instead  of 
^<  I  got  intoxicated,''  as  alleged  in  the  indictment. 

Oiter  then,  for  the  prisoner,  objected  that  the  variance  between  the 
answer  and  indictment  was  fatal;  that  the  questions  should  have 
been  put  by  the  collector  according  to  the  Act ;  that  the  indict^ 
ment  should  have  alleged  that  the  prisoner  appeared  before  the 
collector  at  the  Custom  House  (as  required  in  the  Act),  and  that 
the  allegation  in  the  indictment,  '^  not  beitig  a  master,  physician^ 
surgeon,  or  apothecary ,^^  was  insufficient,  as  it  should  have  been 
alleged  that  he  did  not  ^^  intend  to  seroe^  in  any  of  those  capacities 
on  board  the  said  vessel.  He  also  pointed  out  a  variance  between 
the  word  "  Burlington' '  in  written  answers  to  queries,  and  "  Brid- 
lington'' in  the  incBctment* 

Thompson  and  Taylor j  for  the  prosecution,  urged  that  as  the 
questions  were  put  in  the  presence  of  the  .collector,  it  was  quite 
sufficient,  and  referred  to  the  practice  of  swearing  affidavits  at 
judges'  chambers. 

Aldeeson,  B.,  after  looking  at  the  indictment  and  Act  of 
Parliament,  held  that  the  questions  were  not  properly  put,  and  that 
although  he  did  not  consider  it  necessary  for  the  collector  himself 
to  put  the  questions,  yet  he  should  at  least  be  giving  some  attention 
ana  recognise  the  proceeding.  He  also  held  the  other  variances 
named  to  be  fatal,  and  said  there  were  <^as  many  blots  in  the  indict- 
ment as  spots  in  the  sun,'*  and  recommended  that  in  framing  audi 
indictments  in  future,  strict  attention  should  be  paid  to  the  words  of 
the  Act 

Prisoner  was  acquitted. 
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OXFORD  CIRCUIT. 


Bbrkshire  Spring  Assizeb,  1847. 

(Before  Mr.  Justice  Maule.) 

Reading,  March  % 

The  Queen  v.  Boubdon.  (a) 

Evidaue— 'Practice. 

Thewriiim  Kst  of  senimiees  poMsed  upon  the  prisoners  given  to  the  gaoler  by  the  derh  of 
the  ateize,  and  which  ie  hie  cfnhf  anthority  fir  their  detention^  is  not  eoidenee  that  they 
ere  in  legal  custody  on  an  itudkbemd  fcr  assendtmy  the  tmmhey  m  the  execution  of  his 

JOHN  BOURDON  was  indicted  with  having,  while  in  the  gaol    The  Queek 
of  Abingdon,  in  the  county  of  Berks,  on  the  5th  of  August  ^• 

iMtf  while  in  lawful  custody,  unlawfully  and  feloniou^y  assaulted       ^'^^■'<'i'* 
and  wounded  one  James  Didcock,  a  turnkey,  while  in  the  execution 
of  Us  duty,  and  with  having  unlawfully  attempted  to  escape  from 
the  said  prison.     There  were  other  counts  laying  different  intents 
undtor  7  Wm.  4  &  1  Vict,  c  96. 

Skinner,  for  the  prosecution,  having  examined  the  prosecutor  in 
sapprat  of  his  case,  called  one  of  the  officers  of  the  gaol,  and,  for 
the  purpose  of  shewing  that  the  prisoner,  at  the  time  of  the  com- 
niiiaan  of  the  affence,  was  in  legal  custody,  put  into  his  hand  a 
bode  containing  a  written  calendar,  signed  by  John  Bellamy,  Esq., 
the  late  clerk  of  assize  for  the  Oxford  circuit,  on  the  termination  of 
the  Summer  Assizes  for  the  county.  It  was  stated  that  this  was 
the  only  authority  given  to  the  gaoler,  in  any  case,  to  detain  a 
pdnDer,  or  to  cause  him  to  suffer  any  punishment  orally  directed 
oy  the  Court,  and  that  the  same  rule  prevailed  throughout  all  the 
amita. 

Haitle,  J.  refused  to  admit  the  book  as  evidence ;  saying,  that 
vhere  it  was  necessary  to  prove  a  fact  against  a  man,  it  must  be 
done  by  legal  evidence:  the  legal  evidence  was  the  recc»tl  of  the  con- 
""^'on,  which  should  be  produced. 

The  prisoner  teas  convicted  under  the  second  count  of  the 
indictment  for  wounding  unth  intent  to  maim,  and  the 
previoue  conviction  for  felony  being  proved,  he  was 
transported  for  ten  years. 

(a)  Reported  by  Wm»  A.  Hill,  Eiq.,  B8iiister*al*law. 
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OXFORD  CIRCUIT. 

Monmouthshire  Spring  Assizes,  1847. 

Monmouthy  April  8. 

(Before  Mr.  Justice  Mauls.) 

The  Queen  t?.  Reynolds,  (a) 

Larceny'^Lawful  poateuion^Convemon* 

Where  monfy  U  delivered  to  a  party  for  the  purpose  of  obtaming  change  for  it,  and  he 
converts  it  to  hie  own  use,  he  is  not  guilty  of  larceny. 

The  Queej*  fipHE  prisoner  was  indicted  for  larceny  of  a  half-crown  piece.  It 
Reynolds.  ■*-  app^ai"ed  that  the  prosecutor  went  into  a  public  house,  called 
for  something  to  drink,  and  held  out  the  half-crown  in  his  hand  to 
pay  for  it.  The  landlord  said  he  could  not  give  any  change.  The 
prisoner  was  standing  near,  and  offered  to  go  out  and  get  change, 
upon  which  the  prisoner  gave  him  the  hidf-crown.  Tne  prisoner 
went  away  with  it,  and  did  not  return. 

At  the  close  of  the  case  for  the  prosecutiooi  Maule,  J.  intimated 
a  doubt  whether  the  facts  made  out  a  case  of  larceny ;  and  after 
considerable  deliberation,  and  referring  to  the  cases  collected  in 
Greave^s  Russell  on  Crimes,  vol.  2,  pp.  22 — 44,  his  Lordship  said^ 
"  The  prisoner  must  be  acquitted.  Tne  case  of  Reg.  v.  Thomas  (9  C. 
&  P.  741)  is  directly  in  point.  I  felt  some  doubt  on  the  subject,  on  the 
ground  that  a  party  who  delivers  over  money  to  another  for  the 
purpose  of  obtaining  change,  does  not  part  with  the  absolute  pos> 
session  of  it,  but  with  the  expectation  of  receiving  change  in  a  rea- 
sonable time,  or,  if  change  cannot  be  obtained,  then  of  receiving  back 
the  identical  coin  ;  but  the  case  of  i?€gr.  v.  Edwards  was  a  precisely 
similar  case  to  the  present,  and  was  decided  by  Mr.  Justice  Cole- 
ridge, after  consulting  with  Baron  Gurney,  and  it  was  there  held  that 
the  prosecutor  had  divested  himself,  at  the  time  of  the  taking,  of  the 
entire  possession  of  the  money,  and  that  consequently  there  was  not 
a  sufficient  trespass  to  constitute  a  larceny  ;  ana  I  feel  myself  bound 
by  that  decision.'' 

The  prisoner  was  accordingly  acquitted* 

RichardSy  for  the  prosecution. 

The  prisoner  was  undefended, 

(a)  Reported  by  Jas.  E.  Davis,  Esq.,  Barritter-at-Iaw. 
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OXFORD  CIRCUIT. 

MoNMOUTHSHiRs  Sfring  Assizss^  1847. 

Manmouthj  Jpril  3. 

(Before  Mr.  Justice  Maulb.) 

The  Queen  v.  Kelly  and  McCarthy,  (a) 

Lareet^'^Principal-^Evidenee — Conitnutng  o fence. 

Where  the  evidence  agamtt  two  prUonere,  indicted  for  eiealing  oate,  woe  that  one  of 
them  took  the  oatefrom  the  proeecutor^e  sacks,  and  placed  them  under  a  cart,  and 
the  other  prieoner  came  up  a  few  minutes  after  and  said,  "  It  is  all  right  "  and  put 
the  oate  m  a  cart,  and  took  them  to  his  house ;  on  the  objection  that  there  wa»  nt 
evidence  to  connect  the  latter  with  the  original  taking, — 

Heldj  that  the  evidence  shewed  one  transaction  in  which  both  prisoners  concurred, 

THE  prisoners  were  indicted  for  stealing  oats.  The  prisoner  The  Qoisk 
McCarthy  was  seen  to  take  the  oats  from  out  of  theprosecutor'*s 
sacks,  and  put  them  in  a  nosebag,  which  he  placed  under  a  loaded 
tram  on  a  tram-road.  After  the  lapse  of  a  few  minutes,  Kelly  came 
up  with  an  empty  tram,  and  said  to  the  other  prisoner,  ^^  It  is  all 
right  C*  he  then  took  the  nosebag  from  under  the  one  tram  and  put 
it  in  the  other,  and  drove  off  with  it  to  his  own  house. 

HuddlestOTiy  for  Kelly,  submitted  that  there  was  no  evidence  to 
connect  him  with  the  larceny,  as  a  principal,  as  it  did  not  appear 
that  he  was  within  sight  or  hearing  at  the  time  McCarthy  took  the 
oats  from  the  sacks. 

Greaves,  for  the  prosecution,  argued  that  this  was  a  continuing 
affodce,  until  the  deposit  of  the  oats  by  Kelly  in  his  house. 

Maule,  J. — The  evidence  shews  that  it  was  one  transaction, 
and  that  both  prisoners  concurred  in  the  act.  His  Lordship  refused 
to  reserve  the  point. 

Both  the  prisoners  were  convicted. 


KiLLT  and 
M'Caetht. 


MUNSTER  CIRCUIT. 

Limerick  Spring  Assizes. 

February  27,  and  March  1  and  9« 

(Before  Baron  Richards.) 

The  Queen  v.  Molony.  (6) 

Fake  pretence^^Indktment^Practice, 

The  indieiment  charged  that  one  M.  Af,  unlawful^,  ffc,  did  falsefy  pretend,  (fc  that  Ike 
then  had  an  aeanmt  with  a  certain  banh,  ffc,  and  that  a  eum  of  SU,  2e.  lOd.  was  then 
dee  io  him  on  the  eaid  account,  and  that  a  certain  booh  which  he,  the  eaid  M,  M,, 
d^ivered  to  one  D.  0*3.  was  the  genuine  paes-booh  m  which  the  account  of  him^  the 
said  M.  M^  with  the  said  banh  was  hept,  and  that  the  said  booh  truly  shewed  the  state 
of  du  account,  f^c. :  by  means  of  whkh  said  false  pretences  the  said  M.  M.  did,  jfc. 


(a)  Reported  by  E.  Davis,  Esq.  Barrister-at-Law. 

(d)  Reported  by  W.  St.  Lbobr  Babington,  Esq.,  Barritter*at*Iair* 

j2 
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tadawfidliff  JTC  obtain  fen  yard*  q/*  doth,  jpc,  im/A  tnlenf,  jfc.  to  defraud,  ffc.  one 

M,  H,     The  indictment  thm  negatioed  the  truth  of  aU  of  the  above  pretences. 
Whether,  in  arrest  of  judgment,  that  this  was  a  goodindidnent,  and  tuffidenibf  dUdoeed  a 

legal  offence  within  the  statute  9  Oeo.  4,  c.  55,  s,  46  (analogous  to  7  jr  8  Geo.  4, 

c.  29,  s,  53) f  gmearef 
But  as  the  objections  appeared  upon  the  record,  the  prisoner  thoM  be  lefttohis  writ  of 

error, 

TuxQuuN    TNDICTMENT. — The  jurors,  &c.  do  say  and  present,  that 
V.  X     Michael  Molony,  &c.,  on  the  17th  day  of  February,  &c.,  un- 

MoLOMT.  lawfully,  knowingly,  and  designedly,  did  falsely  pretend  to  one 
Daniel  O^Brien,  that  he,  the  said  M.  M.,  then  had  an  account  with 
a  certain  bank,  called,  Src.,  situate,  &c.,  and  that  a  sum  of  34/.  &.  lOd. 
was  then  due  to  him  on  the  said  account,  and  that  a  certain  book 
which  he,  the  said  M.  M.,  then  and  there  delivered  to  the  said 
D.  CB.,  was  the  genuine  pass-book  in  which  the  account  of  him, 
the  said  M.  M.,  with  the  said  bank,  was  kept ;  and  that  said  book 
shewed  truly  the  state  of  the  account  of  him,  the  said  M.  M.,  with 
the  said  bank,  upon  the  said  17th  day  of  February,  by  means  of 
which  said  false  pretences  the  said  M.  M.  did  then  and  there 
unlawfully  obtain  from  the  said  D.  O'B,  ten  yards  of  cloth,  &c.  &c, 
of  the  goods  and  chattels  of  one  M.  H.,  with  intent  then  and  there 
to  cheat  and  defraud  her,  &c.  &a,  the  said  M.  H.,  of  the  same. 
Whereas,  in  truth,  and  in  fact,  he,  the  said  M.  M.,  had  not,  on  the 
%  said  17th  day  of  February,  any  account  with  the  said  bank ;  and 

whereas,  in  truth  and  in  fkct,  there  was  not,  on  the  said  17th  day  of 
February,  a  sum  of  34Z.  2s.  lOd.,  or  any  sum  of  money  whatsoever, 
due  to  him  by  the  said  bank,  on  the  said  alleged  account,  or  on  any 
account;  and  whereas,  in  truth  and  in  fact,  the  said  book  so 
delivered  as  aforesaid  by  him,  the  said  M.  M.,  to  the  said  D.  0*B., 
was  not  a  genuine  pass-liook,  in  which  the  account  of  him,  the  said 
M.  M.,  with  said  bank  was  then  kept ;  and  whereas,  in  truth  and 
in  fact,  the  said  book  did  not  then  truly  shew  the  state  of  the  said 
alleged  account,  or  of  any  account  of  him,  the  said  M.  M.,  with  the 
said  bank,  on  the  said  17th  day  of  February  aforesaid^  to  the  great 
damage,  &c.  &c. 

In  support  of  this  indictment  evidence  was  given  that  the  prisoner 
bad  gone  into  the  shop  of  one  Margaret  Humphreys  and  obtained 
the  goods  specified  in  the  indictment,  stating  that  he  had  no  money 
about  him,  and  shewing  a  book  which  purported  to  be  a  pass-book 
between  the  prisoner  and  the  Limerick  Savings  Bank,  from  which 
there  appeared  to  be  a  balance  of  84d.  f^.  lOd.  in  the  bank,  in  the 
prisoner's  favour.  The  prisoner  deposited  the  book,  and  at  the  same 
time  gave  a  letter  stating  that  he  would  pay  for  the  goods  within 
six  weeks,  or  else  forfeit  a  discount,  which  otherwise  he  was  to  obtain 
upon  the  price.  It  appeared  also  that  the  entries  in  the  book  were 
false,  and  that  there  was  no  balance  due  to  the  prisoner  by  the  bank 
in  question,  but  that  his  account  there  had  been  closed^  and  a  letter 
of  <»^it  for  97L,  dated  the  day  bis  account  was-  dosed,  was-  found 
on  the  prisoner. 

It  was  objected  by  Miohael  Barry ^  on  behalf  of  the  prisoner, 
that  the  indictment  disclosed  no  legal  ofience ;  that  the  false  pretence 
alleged  was  a  mere  lie,  and  did  not  come  within  the  statute ;  and  that 
the  indictment  was  defective  in  not  having  averred  that  by  reason  of 
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Aeiake  metence,  the  proaecutriK  bad  trusted  the  priflcmer,  or  that   Tn  Qmn 
the  book  nad  been  deposited  as  a  security ;  and  it  <wbs  also  contended  ^- 

that,  even   if  these  objections  did  not  Me,   still  the  prisoner  was     ™<^">"^* 
entitled  to  an  acquittal,  if  the  jury  believed  that  he  did  not  intend  to 
defraad  the  prosecutrix   totally,  but  merely  to  obtain  six  weeks' 
credit. 

Henn^  with  whom  wasiV.  S.  0' Gorman,  supported  the  indictment, 
and  dted  the  case  of  a  party  giving  a  cheque  upon  a  bank  where  he 
had  no  funds. 

RiCHA&Bs,  B.  entertained  great  doubt  of  the  sufficiency  of  the 
indictment,  but  left  the  case  to  the  jury  upon  the  facts,  telling 
them  to  acquit  the  prisoner  if  they  were  of  opinion  that  his  object 
was  not  to  defraud,  but  merely  to  get  six  weeks^  credit,  stating  that 
in  case  of  a  conviction  he  would  consider  the  case,  and>  if  he  deemed 
it  necessary,  arrest  the  judgment. 

The  prisoner  having  been  found  guilty, 

Clarke  moved  in  arrest  of  judgment.^ — In  addition  to  grounds 
lelied  on  at  the  trial,  it  was  objected  that  this  case  was  distinguish* 
Me  from  the  case  of  a  party  obtaining  goods  by  giving  a  false 
faonker^s  cheque  in  payment.  In  the  present  case  the  indictment 
did  not  aver  that  the  goods  were  obtained  by  means  of  the  delivery 
of  the  pass-book,  nor  that  it  was  deposited  as  a  security  for  the 
pjment  of  the  money,  nor  that  it  was  a  false  pass-book  within  the 
kiK>wledge  of  the  prisoner. 

Henn,  iar  the  Crown.-^t  is  not  neceaaary  to  aver  that  any  secu- 
rity was  given ;  the  false  verbal  allegation  of  a  fact  by  which  the 
property  is  obtained,  is  sufficient  to  sustain  an  indictment  of  this 
description.  (Archb.  Cr.  L.  291-2.)  The  indictment  discloses  a 
]ega\  offence  with  sufficient  precision  after  verdict.  By  the  stat. 
9  Geo.  4,  c.  56,  sec.  46  (analogous  to  the  7  &  8  Geo.  4,  c.  29, 
8.  68),  it  is  provided  that  "  if  any  person  shall,  by  anj  false  pretence, 
obtain,  &c.  any  chattel,  money,  or  valuable  security,  with  intent 
to  cheat  or  defraud,*^  he  shall  be  guilty  of  a  misdemeanor.  (He 
referred  to  Rose.  Cr.  L.  470;  Rex  v.  Hamilton,  1  Cox,  C.  C.  244, 
and  2  Cox,  C.  C.  11 ;  2  Euss.  on  Cr.  806 ;  S3  Hen.  8,  c.  1 ; 
30  Geo.  2,  c.  24,  and  7  &  8  Geo.  4,  c.  29.) 

Clarke  replied.— -No  case  cited  is  analogous  to  the  present.  If  this 
prosecution  can  be  sustained,  no  person  could,  with  safety,  buy 
goods  on  a  representation  that  he  was  able  to  pay  for  them,  if  it  should 
turn  out  that  he  could  not  fulfil  his  representation. 

RiCHABDs,  B. — It  is  a  startling  thing  to  say  that  if  a  man  goes 
into  a  shop  and  says  ^^  I  am  a  rich  man  and  have  money  in  the  bank,*^ 
and  shews  a  book  to  corroborate  his  assertion,  but  does  not  give  an 
order  on  the  bank  for  payment,  he  is  liable  to  be  transported  ;  but 
it  IB  a  different  thing  when  a  man  says  ^^  I  have  600/.  in  oank,  and  if 
you  give  me  goods  I  will  give  you  an  order  on  the  bank,**"  and,  by  so 
doing,  obtains  the  goods ;  then  it  isxslearly  a  false  pretence  within  the 
statute.     The  case  being  one  of  importance,  I  will  consider  it. 

Upon  a  subsequent  day,  the  learned  Baron  stated  that  though  he 
thought  some  very  grave  questions  of  law  arose  upon  this  indict- 
ment, still  that,  as  tne  objectioiM  appeared  upon  the  record,  and  the 
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The  Quuv    prisoner  could,  if  his  counsel  thought  fit,  have  the  lienefit  of  them 
V-  upon  a  ^rit  of  error,  at  a  very  ?mall  cost,  he  felt  that  the  proper 

MoLovr*     course  for  him  to  pursue  was  not  to  arrest  the  judgment. 


MUNSTER  CIRCUIT. 

CoBK  City  Assizes. 

^priZ  8, 1847. 

(Before  Mr.  Serjeant  Stock.) 

The  Queen  v.  Ellen  Tuoney  and  John  Tuoney.  (a) 

Evidenee^Praeiiee. 

In  a  pro$eeuHonfor  perjury,  alleged  to  have  been  eomnUtied  in  ewearing  informatione 
charging  one  M»  C.  with  having  committed  murder,  W.  K.,  a  magistratCj  who  woe 
examined  for  the  proeecution,  stated  that  on  (a  Thundag)  the  day  after  the  day 
«n  which  M.  C.  wot  arrested,  certain  pertona  came  before  him  and  stated  facts 
exculpatory  of  her  s  but  these  persons  being  subsequently  examined  for  theyrosecu^ 
Hon,  all  stated  that  they  had  come  before  the  previous  witness,  and  made  their 
statement  on  the  same  day  on  which  M.  C.  was  arrested: — 

Held,  that  the  Crown  could  not,  after  having  gone  through  the  rest  of  their  case,  recall 
W,  K,,  either  to  reconcile  the  discrepancy  between  his  evidence  and  that  of  the 
other  witnesses^  or  to  shew  that  it  arose  from  a  mere  mistake  on  their  part. 

The  QoiKN    "17^  LLEN  TUONEY  and  John  Tuoney  were  indicted  for  per- 

V-  m2J    jury,  in  having  falselv  sworn  certain  informations  charging 

T^^^^^^ovEY  ^^g  Margaret  Crowley  with  the  murder  of  an  infant  child.     The 

John  TaoMKr.  informations  sworn  by  the  prisoners  detailed  the  alleged  facts  of 

their  having,  on  a  particular  day,  seen  Margaret  Crowley,  on  the 

road  leading  from  Cork  to  Macroon,  meet  another  woman  and 

receive  from  her  a  bundle,  apparently  containing  a  child,  which  they 

heard  cry,  and  which  she  tooK  and  carried  off  the  road  into  a  field 

leading  towards  the  river ;  upon  which  Ellen  Tuoney  desired  the 

other  prisoner,  who  was  her  son,   to  follow  Crowley  and  see  what 

she  was  going  to  do  with  the  child,  and  John  Tuoney  swore,  in 

his  information,  that  he  accordingly  watched  and  saw  Crowley  take 

the  child  and  throw  it  into  the  river  Lee. 

Mr.  Knaresborough,  a  stipendiary  magistrate,  who  was  examined 
for  the  prosecution,  stated  that,  having  arrived  in  Cork  from 
a  considerable  distance,  the  day  after  Crowley  was  arrested  on 
the  charge  of  murder  and  having  heard  she  was  in  custody,  he 
attended  an  investigation  of  the  charge  which  took  place  on  that 
day,  and  that  certain  persons  came  forward  and  stated  on  that  day 
(which  was  a  Thursday)  before  the  magistrates,  that  it  was  impos- 
sible Crowley  could  have  committed  the  offence  charged,  as  during 
the  day  specified  in  the  informations  sworn  to  by  the  prisoners  she 
remained  at  home  until  about  five  o^clock  in  the  evening,  and  her 
subsequent  movements  on  that  day  were  also  satisfactorily  accounted 

(a)  Reported  by  W.  St.  Lbobr  Babinoton,  Esq.,  Barrister-at-la«r. 
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for.    These  persons,  having  been  now  produced  on  behalf  of  the  The  Qunxr 
Crown,  distinctly  shewed  by  their  testimony  that  it  was  impossible  «j; 

that  Margaret  Crowley  could  have  been  guilty  of  the  offence,  but  ellbn  Tuo««t 
they  all  concurred  in  stating  that  they  came  forward  before  Mr.  John  TuoNzr. 
Knaresborough  (whom  they  identified  in  court)  on  the  day  Crowley 
was  charged  (which  was  a  Wednesday),  and  not  on  the  day  after, 
as  Mr.  Knaresborough  had  stated  in  his  evidence.     After  all  the 
witnesses  for  the  prosecution  had  been  called, 

Bennett  proposed  to  recall  Mr.  Knaresborough,  to  reconcile  the 
evidence  of  these  witnesses  with  his  statement  that  it  was  on  a 
Thursday  they  had  appeared  before  him,  or  to  shew  that  it  was  a 
mere  mistake  on  their  part. 

G'Hea^  for  the  prisoners,  objected  that  after  the  Crown  had  closed 
their  case,  Mr.  Knaresborough,  who  had  been  present  and  heard 
their  testimony,  could  not  now  be  recalled  by  the  Crown  for  the 
purpose  of  proving  a  mistake  by  his  own  witnesses. 

Stock,  Serjt.  was  of  opinion  that  the  witness  could  not  be 
reexamined. 


COURT  OF  QUEEN'S  BENCH,  IRELAND. 

^pri/ 26, 1847. 

Th£  Queen  at  the  prosecution  of  the  Earl  of  Luc  an  v.  The 
HoNouKABLE  Fredeeick  Cavendish.  (a) 

Practice — Changing  venue  in  a  criminal  case — Information — LibeL 
7%e  Court  has  no  power  to  chanae  the  venue  in  a  criminal  case,  nor  will  th^  order  a  sug^ 


to  be  eniavd  on  the  roll  to  change  the  place  of  trial  in  an  information  for  IM,  on 
the  ground  of  inconvenience  and  difficulty  in  securing  the  attauldnce  of  defendanVe 


N  this  case,  which  was  a  criminal  information  for  a  libel,  filed    Tux  Qunir 
by  the  prosecutor  against  the  proprietor  of  a  newspaper  called  ,«     JJ*     « 


I 

FUzgihbon  moved  to  change  the  venue  from  the  county  of  the 
dty  of  Dublin  to  the  county  of  Mayo,  where  the  alleged  libel  was 
published,  upon  the  affidavit  t)f  the  defendant,  which  stated  that 
the  alleged  libel  was  originally  published  in  his  paper  in  the  county 
of  Mayo,  and  that  the  several  persons  who  had  made  affidavits  on 
either  side  when  the  information  was  applied  for  were  aU  resident 
in  the  county  of  Mayo;  that  among  those  witnesses  who  were 
material  to  his  defence  were  the  Rev.  Mr.  Stoney,  the  surgeon 
of  the  County  Infirmaiy,  the  county  surveyor,  the  inspector 
of  police,  and  several  Koman  Catholic  clergymen  of  Castlebar 
and  its  vicinity,  whose  duties  would  render  it  almost  impossible  for 
them  to  leave  the  county  of  Mayo  at  this  period  of  general 
distress.  It  was  also  urged  that  the  expense  of  bringing  up  from 
the  country  the  defendant's  witnesses,  none  of  whom  resided  in 
Dublin,  would  be  most  oppressive  to  him,  and  would  amount  to  such 

(a)  Rq>orted  by  W.  St.  Lboer  Babikoton,  Esq.,  Bwrister-at-Iaw. 
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Thx  Qdksh   a  sum  that  he  could  not  do  it ;  whereas  Lord  Lucan,  who  was  a 
Thb  Hon  F   ^^^'^^7  ™*'^»  ^^^  ™^*  labour  under  the  same  disadvantage. 
Cavbnoish.  '       Ferrin,  J. — Why  was  not  this  application  made  at  the  time 
when  cause  was  shewn  against  the  conditional  order  for  the  infor- 
mation ? 

Fitxgibbon. — I  am  not  instructed  as  to  that ;  but  the  venue 
ought  not  to  have  been  laid  in  Dublin,  as  the  only  publication  in 
Dublin  was  the  sending  of  a  copy  of  the  newspaper  to  the  Stamp 
OiBce. 

Pbrrin,  J. — What  has  the  defendant  pleaded  ? 

Fitxgibban. — Not  guilty. 

Perrik,  J. — Nothmg  else  ? 

FUzgibbon. — This  plea  will  admit  of  his  shewing  to  the  jury  the 
'Circumstances  under  which  the  alleged  libel  was  published. 

Crampton,  J.— What  suggestion  could  be  entered  <m  the  toll  if 
the  venue  were  changed  ? 

FUsngibban. — That  it  was  changed  because  the  expenses  of  the 
witnesses  would  have  been  so  great  if  the  case  went  to  trial  where 
the  venue  was  originally  laid. 

Crampton,  J. — There  is  no  precedent  for  such  a  suggestion  in  a 
<:riminal  case.  A  suggestion  to  cnange  the  place  of  trial  m  a  criminal 
case  is  only  entered  on  the  roll  on  the  groupd  that  a  fair  trial  cannot 
be  had  at  the  place  originally  selected,  {a) 

Fitzgibbon. — It  is  not  suggested  by  the  plaintifTs  attorney  that 
a  fair  trial  cannot  be  had  in  Mayo ;  and  our  objection  is  a  substan- 
tial one.  The  defendant  cannot  afford  to  bring  his  witnesses  up 
from  Mayo  to  Dublin,  and  therefore  it  amounts  to  this,  that  he 
cannot  have  a  fair  trial  in  Dublin,  because  he  must  go  to  trial  there 
without  bis  witnesses. 

Napier. — This  application  is  not  warranted  by  precedent,  waA 
the  defendant  does  not  venture  to  swear  that  he  cannot  obtain  sub- 
stantial and  complete  justice  in  Dublin.  What  the  defendant 
wishes  is,  not  an  unprejudicial  trial,  but  a  trial  before  men  in  the 
county  of  Mayo,  whose  passions  may  have  been  influenced  by  his 
writings.  Tlie  defendant  has  not  ventured  to  justify  under  Lord 
Campbell's  Act,  or  to  aver  that  the  article  complained  of  is  not  a 
libel.  Besides,  on  technical  grounds,  there  is  an  objection  to  this 
motion ;  the  defendant  ^ould  have  stated  what  facts  his  witnesses 
were  to  prove. 

BuKTOv,  J.  (6) — The  question  is,  whether  there  is  any  thing  in 
this  case  to  shew  the  Court  that  a  £ur  trial  cannot  be  had  in  the 
city  of  Dublin.  The  motion  rests  on  the  feet,  as  sworn  to  by  the 
defendant,  that  a  great  many  persons  would  have  to  be  examined  on 
his  behalf,  whose  attendance  in  Dublin  would  be  a  source  of  con* 
siderable  expense.  That  is  not,  however,  a  ground  tot  making  an 
order  to  change  the  venue  in  a  criminal  case,  and  there  is  no 
precedent  for  granting  such  an  application  on  such  grounds  as  are 
specified  in  the  defendants  affidavit. 

(a)  Evidence  of  p&rtlality  in  sneh  cases  must  be  exceedingly  strong,  for  the  suggestion 
OBee  entered  cannot  be  traversed.  {Rem  t.  Harris  and  Othertj  1  W.  Blaelcet.  379; 
see  also  Chitty's  Cr.  L.  pp.  190,  494;  and  see  the  case  Rea  y.  Ofmgh,  DoncL  796 ;  wmI 
Hawk.  lib.  2,  c.  25,  s.  51.) 

<5)  Bhu^kbnnte,  C.  J.  wm  ritting  at  NUt  Prins. 
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Crahpton,  J. — This  motion  is  founded  manifestly  on  an  impos-  The  Qirmr 
sibHit^.  It  is  based  on  the  assumption  that  the  same  rule  exists  ^  t|*  p 
on  this  subject  in  criminal  as  in  civil  cases ;  it  is  a  motion  upon  an  CAvsimttH. 
ordinary  notice  to  change  the  venue,  in  the  case  of  a  criminal 
information  for  libel.  The  Court  has  not  power  to  change  the 
venue  in  a  criminal  case ;  it  has  the  power  to  change  the  place  of 
trial.  It  is  said  that  the  Court  can,  in  the  case  of  an  indictment, 
change  the  venue :  it  can,  upon  the  fact  being  shewn  upon  affidavit 
to  the  Mtisfaction  of  the  Court,  direct  a  suggestion  to  be  entered 
upon  the  record,  stating  that  a  fair  trial  cannot  be  had  in  the  county 
in  which  the  venue  was  laid,  and  order  the  trial  to  take  place  in 
aome  other  county.  But  it  would  be  a  strong  assumption  of  power 
of  the  Court  to  change  the  ventie  in  this  case,  on  the  ground  of  the 
inconvenience  of  securing  the  attendance  of  the  defendant's  witnesses. 
This  is  not  the  same  as  a  civil  case,  where  the  cause  of  action  is 
limited  to  one  or  two  certain  placeis.  I  do  not  say  that  this  publica- 
tion is  a  libel ;  but  supposing  it  to  be  so,  there  is  a  distinct  offence 
committed  in  every  county  in  which  the  publication  has  taken  place, 
and  the  prosecutor  may,  perhaps,  bring  an  indictment  for  the 
publication  of  this  matter  in  other  counties-  Here  the  application 
13  rested  upon  an  ordinary  notice  of  motion  to  change  tne  venue,^ 
and  as  there  is  not  any  thing  like  an  allegation  that  a  fair  trial  can- 
not be  had,  this  motion  must  be  refused ;  and  as  it  is  contrary  to  all 
precedent,  it  must  be  refused  with  costs. 

FsRRiK,  J.*-Thisis  a  motion  to  change  the  venue  in  a  criminal 
information  for  libel,  upon  a  statement  merely  that  there  are  a  great 
number  of  witnesses  to  be  examined  for  the  defendant  who  reside 
in  the  county  of  Mayo,  and  whose  attendance  it  would  be  difficult 
to  procure,  without  shewing  to  the  Court  that  there  is  any  fact 
to  be  proved  by  these  witnesses  material  to  the  defence.  The  whole 
case  was  before  the  Court  when  leave  to  file  information  was 
obtained,  and  all  the  facts  on  both  sides  were  stated.  If  then,  at 
that  time,  the  defendant  thought  that  there  was  any  thing  in  the 
case  which  required  it,  Jie  might  have  applied  to  the  Court  to  confine 
the  trial  of  the  information  to  the  county  of  Mayo ;  but  he  has 
passed  by  that  opportunity,  and,  as  my  brother  Crampton  says,  it 
would  be  necessary,  before  granting  such  an  application,  to  enter  a 
su^estion  upon  the  record  that  a  fair  trial  could  not  be  had  in 
Dublin. 

Motion  refusedj  with  costs. 
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EXCHEQUER  CHAMBER. 

[error   from   the    aUEEN^S   BENCH.] 

THniiy  Term,  1847. 
Samo,  otherwise  Samo  Day,  and  Another  v.  The  Queen. 

Jmiadietum  of  the  Central  Crimmal  Gotcrl— 4  ^  5  Wm,  4,  c.  S6,  #.  IS^Indtctment^ 
Corrupt  contract  for  an  appointment— 4/d  Geo.  3,  c.  126,  «.  a 

The  4  &  5  fKm.  4,  c.  36,  f.  13,  which  procidee  that  no  indictment  for  ndedemeanor  shaB 
be  pretented  to  the  grand  jury  under  that  Act,  unless  the  prosecutor  be  bound  bjf  recog" 
nixance  to  prosecute^  or  the  accused  be  committed  to,  or  detained  in,  cuetodv,  or  bound 
by  recoaniiance  to  appear,  is  onfy  directory,  and  consequent^  the  Court,  under  that  Act^ 
was  hdd  to  have  juriedietion,  although  it  did  not  appear  on  the  indictment  or  record  that 
any  of  those  matters  so  provided  for  by  the  Idth  section  had  been  done. 

The  49  Geo.  3,  c  1S6,  s,  3,  maha  it  a  misdaneanor  in  any  person  who  shall  by  amy 
way  or  means  contract  or  agree  to  receive,  or  have  any  mon^,f€e,  or  profit,  for  any 
tmce  or  employment  specified  m  that  Act,  or  for  any  appointment  thereto : — 

IMd,  that  a  count  in  an  indictment  alleging  the  offence  to  be  that  the  defendants  did 
wdawfu^  and  corrupth  contract  and  agree  widkD.  N.  to  procure  the  appointment  to 
a  certain  ojffioe  and  employment,  ff^^  was  bad  for  not  shewing  any  offence  witkinthot 


••*Saico  Day  and  TNDICTMENT  for  misdemeanor  in  the  sale  of  the  office  of 
Akotbsr     J[     a  chaplain  in  India,  in  the  gift  of  the  East-India  Company, 
Th»  Quisk.   contrary  to  the  statute  49  Geo.  8,  c.  126.     The  indictment  was  pre- 
ferred at  the  Central  Criminal  Court,  on  the  19th  of  August,  18449 
and  after  stating,  in  the  usual  way,  ^*  at  the  general  session  of  oyer 
and  terminer  of  our  Lady  the  Queen,  holden  for  the  jurisdiction  of 
.    the  Central  Criminal  Court,  at  Justice  Hall,  in  the  Old  Bailey,  in 
the  suburbs  of  the  city  of  London,  before,^  &c.  &c.,  "  and  others 
their  fellow  justices  ot  our  said  Lady  the  Queen,  assigned,'^  &c. 
•«^  to  the  same  justices  above  named,  and  others,  or  any  two  or  more 
,  '^f  them,  directed  to  inquire  more  fully  the  truth,  by  the  oath  of 
mod  and  lawful  men  of  the  city  of  London  and  county  of  Mid- 
dlesex, and  those  parts  of  the  counties  of  Essex,  Kent,  and  Surrey 
ivhich  are  mentioned  and  enumerated  in  an  Act  passed  in  the  fifth 
year  of  the  reiffn  of  our  late  Soverei^  Lord  King  William  the 
Fourth,  intituled  *  An  Act  for  estabhshing  a  New  Court  for  the 
Trial  of  Offences  committed  in  the  Metropolis  and  Parts  adjoining,^ 
and  by  other  ways,  means,  and  methods  by  which  they  should  or 
might  better  know,  as  well  within  the  liberties  as  without,  by  whom,^ 
&c.  &c.,  ^^  it  was  presented  as  follows ;  that  is  to  say.  Central  Cri- 
minal Court  to  wit,  the  jurors  for  our  Lady  the  Queen,  upon  their 
oath,  present  that  C*  and  then  followed  the  first  and  other  counts,  of 
which  it  is  only  necessary  to  give  the  fifteenth  count,  which  was 
the  following : — ^^  That  the  said  Benjamin  Samo,  otherwise  called 
Benjamin  Samo  Day,  and  the  said  Henry  Chapman,  heretofore,  to 
wit,  on  the  day  ana  year  aforesaid,  with  force  and  arms,  at  the 
parish,  &c.,  in  the  county,  &c.,  and  within  the  jurisdiction,  &c., 
did  unkwfuUy  and  corruptly  contract  and  agree  with   the  said 
Daniel  Norton  to  procure  the  appointment  to  a  certain  office  and 
employment,  then  and  there  being  under  the  appointment  and  con* 
troi  01  the  East-India  Company,  to  wit,  the  office  and  employment 
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of  a  chaplain  in  India,  of  a  person  duly  qualified  for  the  said  office  Samo  Day  and 
to  be  named  by  the  said  D.  Norton  in  that  behalf,  contrary  to  the  Akother 
form  of  the  statute  in  that  case  made  and  provided,  and  against  the  Xhi  QnEvir. 
peace,'*  &c.  The  indictment  was  removed  into  the  Queen'^s  Bench, 
where  it  was  tried  before  Lord  Denman,  C.  J.,  and  the  defendants 
found  guilty.  Judgment  having  afterwards  been  given  thereon  by 
the  Court  of  Queen^s  Bench,  the  defendants  below  brought  error, 
and  assigned  errors  in  the  usual  form.  The  points  for  argument  on 
behalf  of  the  defendants  below  were  stated  to  be,  inter  cuia^  that  it 
does  not  appear  by  the  record  that  the  Central  Criminal  Court  had 
jurisdiction,  by  reason  that  there  is  no  averment ;  that  the  prosecu- 
tor had  been  bound  by  recognizance  to  prosecute  or  give  evidence, 
or  that  the  defendants  below,  or  either  of  them,  had  been  committed 
to  or  detained  in  custody,  or  were  or  was  bound  by  recognizance  to 
appear  at  the  sessions,  one  of  which  averments  being  necessary  to 
give  the  Central  Criminal  Court  jurisdiction  in  all  cases  of  misde- 
meanor, except  perjury  and  subornation  of  perjury,  by  the  express 
enactment  ot  the  Act  constituting  the  Central  Criminal  Court, 
4  &  5  Wm.  4,  c.  86,  s.  18. 

The  case  was  argued  on  the  16th  of  June,  1847,  before  Parke, 
Alderson,  Bx>lfe,  and  Flatt,  BB.,  and  Coltman  and  Cresswell,  JJ. 

Cleaaby^  for  the  plaintiffs  in  error  (the  defendants  below). — The 
objection  rests  upon  the  18th  section  of  4  &  5  Wm.  4,  c.  36,  which 
creates  the  jurisdiction  of  the  Central  Criminal  Court.  By  that 
section  it  is  expressly  enacted,  *<  That  no  bill  of  indictment  for  any 
misdemeanor  (other  than  perjury  and  subornation  of  perjury) 
which  can  or  may  be  presented  to  the  grand  jury  at  any  sessions  of 
the  peace  for  the  said  city  of  Westminster  and  borough  of  South- 
wark,  and  counties  of  Middlesex,  Essex,  Kent,  and  Surrey  respec- 
dvelyy  in  which  such  misdemeanor  was  committed  or  allegea  to 
have  been  committed,  shall  be  presented  to  the  grand  jury  to  be 
summoned  under  the  authority  of  this  Act.  unless  the  prosecutor  or 
4ither  person  presenting  such  indictment  shall  have  been  bound  by 
recognizance  to  prosecute  or  give  evidence  at  the  sessions  to  be  held 
under  the  authority  of  this  Act,  against  the  person  or  persons 
accused  of  such  misdemeanor,  or  unless  such  person  or  persons 
accused  shall  have  been  committed  to  or  detained  in  custody,  or 
shall  be  bound  by  recognizance  to  appear  at  the  said  sessions  to  be 
held  under  the  authority  of  this  Act.^  This  has  been  repealed  by 
9  &  10  Vict  c.  24,  s.  S,  which  was  passed  in  June,  1846,  and  by 
which  it  is  provided  that  bills  may  be  preferred  before  the  grand  jury 
of  the  said  court  in  the  same  way  as  may  be  done  before  any  other 
grand  jury.  The  question  here  turns  on  the  Act  of  4  &  5  Wm.  4, 
and  the  jurisdiction  of  the  Court  must  appear  on  the  proceedings; 
in  Jtegr.  v.  StmoeU  {S  Q.  B.  44),  the  judgement  was  arrested  because 
the  pkce  where  the  Court  has,  under  this  statute,  jurisdiction,  did 
not  sufficiently  appear  on  the  indictment.  [Parke,  B, — The 
question  is,  whether  the  ISth  section  contains  matters  conditional  or 
which  are  only  directory.  If  the  latter,  the  objection  would  only 
subject  the  party  so  presenting  to  penalties.]  It  expressly  says  that 
no  mdictment  sliall  be  presented ;  and  the  jurisdiction  must  appear 
on  the  proceedings.     In  Berunck's  case  (Foster,  10  &  IS)  this  was 
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Saho  Day  and  not  denied ;  there  the  Act  empowered  the  Crown  to  issue  a  com- 
Anuthir     mission  for  the  trial  of  persons  "  then  in  custody,  or  who  shall  be 

The  q'uezk.  in  custodv,^  &c.,  and  the  objection  was  taken  that  it  wa^not  alleged 
in  the  indictment  that  the  prisoners  were  in  custody  at  the  time  of 
the  indictment :  the  Court  disallowed  the  objection,  because  it  suffi- 
ciently appeared  on  the  record,  though  not  m  the  indictment,  that 
the  prisoners  were  at  the  time  in  custody ;  but  the  Court  did  not 
deny  that  the  same  ought  to  appear  on  the  record.  [Alderson,  B. 
— Suppose  the  grand  jury  present  out  of  their  own  hands,  without 
any  prosecutor  prefemng  any  bill,  what  objection  would  there  be  to 
their  so  doing  ?  The  o&nce  is  within  the  jurisdiction.]  It  is  sub- 
mitted that  they  have  no  jurisdiction  except  what  is  given  by  this 
Act.  [Paree,  JB. — The  Court  have  not  the  least  doubt  that  the  13tb 
section  of  this  Act  is  only  directory,  and  that  the  objection  is  one, 
therefore,  which  does  not  affect  the  jurisdiction  of  the  Central  Cri- 
minal Court.  The  ISth  section  does  not  say  that  such  an  indict- 
ment shall  be  void.  The  circumstance  mentioned  by  my  brother 
Alderson,  that  there  may  not  be  any  prosecutor  at  all,  shews  that  the 
right  construction  of  the  Act  is  to  hold  this  onhr  to  be  directory. 
Consequently  the  objection  is  not  tenable.]  Then  it  is  submitted 
that  the  fifteenth  count  is  bad.  The  section  of  the  49  Geo.  8, 
c.  1S6,  which  most  applies  to  it,  is  the  drd,  {a)  but  it  is  clearly  not 
within  that  section ;  the  only  statement  in  this  count  is,  that  the  de- 
fendants corruptly  contracted  and  agreed  with  Norton  to  procure 
the  appointment ;   but  that  is  no  offence. 

Parke,  B. — The  contract  or  agreement  must  certainly  be  to 
receive  money  or  profit,  and  the  word  "  corruptly **  will  not  avail  to 
bring  it  within  the  Act.  The  judgment  must  be  reversed  as  to  that 
count. 

Judgment  affirmed  as  to  all  but  the  fifteenth  cotmi  ; 
as  to  that  reversed. 


(a)  The  following  is  the  3rd  eeetloo  of  49  Geo.  3,  e.  196,  *'  That  from  and  after  Uie  |  _ 
of  this  Act,  if  any  person  or  persons  shall  sell  or  baisainfor  the  sale  of,  or  receiTe,  unxt,  or 
take  any  money,  fee,  gratuity,  loan  of  money,  reward  or  profit,  directly  or  indirectly,  or  any 
promise,  agreement,  eoTcnant,  contract,  bond,  or  assurance,  or  shall  by  anyway,  demee,  or 
meant,  contract  or  agree  to  receioe  or  heme  any  money,  fee,  gratuiiy,  loan  qf  money,  rettiofd 
or  proJU,  directly  or  indirectly,  and  also  if  any  person  or  persons  shall  purchase,  or  bargain 
for  the  purchase  of,  or  give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit, 
or  malie  or  enter  into  any  promise,  agreement,  coTCoant,  eoatiact,  bond,  or  assurance,  to 
giTc  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  or  shall  by  any  way, 
means,  or  deyice,  contract  or  agree  to  gire  or  pay  any  money,  fee,  gratuity,  loan  of  money, 
reward,  or  profit,  directly  or  indireeUy,  for  any  office,  eommktion,  place,  or  employmeaU 
specified  or  described  in  the  said  recited  Act,  or  tiiis  Act,  or  within  the  true  intent  or 
meaning  of  the  said  Act,  or  this  Act,  or  for  any  deputation  thereto,  or  for  anr  part, 
parcel,  or  participation  of  the  profits  thereof,  or  for  any  c^ppokUment  or  nominaiion  dimto, 
or  resignation  thereof,  or  for  any  consent  or  oonsants,  or  woke  or  voices,  of  any  pcraoa  or 
persons,  to  any  such  appointment,  nomination,  or  resignation,  then  and  in  every  sudi  case, 
every  such  person,  and  also  every  person  who  shall  wilfully  and  knowingly  aid,  abet,  or 
assist  such  person  therein,  shall  be  deemed  and  adjudged  guilty  of  a  misdemeanor." 
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NORTHERN  CIRCUIT. 

Yorkshire  Spring  Assizes^  1847. 

York. 

(Before  Bason  Rolfs.) 

The  Quejkw  v.  Sbahv  acDd  SAGG£BBON.(a) 

SMtry—IndJctrnmL 

JmSdmaU  charged  the  takmgfrom  jtroeeaUor^i  permm  ^  mnety^two  pemuee  and  tweoAjf- 
fimr  haiypenee  of  the  current  copper  coin  of  the  reabn.** 

hatmuch  at  it  wot  neceeeary  to  prone  that  one  at  least  of  eUhar  deecriptum  of  coin  was 
tahen^  reoommen^d  by  Rolfb,  B,9  thaiindietmmta  ehargissg  robbery  of  coin  should  not 
state  the  description  of  the  coin,  but  onfy  so  numy  "  mecft  of  copper  coinf**  or  "  copper 


npHE  prisoners  were  indicted  for  committing  a  robbery,  attended  Tab  Quxbv 
X  with  violence.  The  indictment  charged  diem  with  stealing  ^  ^'  ^^ 
from  the  person  of  the  prosecutor  "  ninety-two  pennies  and  twenty-  SAoaiMoir. 
Cour  halfpence  of  the  current  copper  coin  of  the  realm.'^ 

In  his  examination  in  chief,  it  ajipeared  that  the  prosecutor  was 
not  certain  whether  the  copper  coin  was  in  *^  penmes^  or  *<  half- 
pence,*' and 

RoLFK,  B.  at  the  conclusion  of  the  case  for  the  prosecution,  re- 
called the  prosecutor,  and  asked  *<  if  he  knew  for  certain  that  any 
pennies  were  taken,  or  any  half^)enGe?^  and  charged  the  jury  that  if 
there  was  certainty  that  even  one  of  either  description  of  coin  had 
been  taken,  it  would  be  sufficient  to  support  the  indictment ;  but 
unless  it  was  proved  to  the  satisfaction  oi  the  jury  that  one  at  least 
of  either  description,  of  coin  was  taken,  the  indictment  would  not 
be  supported. 

The  jury  found  the  prisoners  guilty  of  an  assault  only. 

Rolfs,  B.  then  recommended  that  future  indictments  charging 
such  a  robbery  should  be  framed  without  mentioning  the  description 
of  coin,  but  simply  for  stealing  so  many  ^^  pieces  of  copper  coin,^^ 
or  ^*  copper  money,"  "  of  the  value,'*  &c. 

Wheelhousef  for  the  prosecution. 

(a)  Reported  by  T.  Camvbbll  Fostbr,  Eiq.,  Bnritter-at-law. 
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NORTHERN  CIRCUIT. 

Yorkshire  Spring  Assizes,  1847. 

York. 

(Before  Baron  Rolfb.) 

The  Queen  f).  Nicholls.  {a) 

AssattU  wiih  inieHt-^Evidaice* 

On  an  indictment  for  an  assault  with  intent,  jfc,  if  penetration  be  proved,  the  prisoner 
cannot  be  convicted  oftM  attempt 

Tax  QoixN    nnHE  prisoner  was  indicted  for  an  assault  to  commit  a  rape  on  a 
^   »•  A      child  under  eight  years  of  age. 

Nicholls.         PuUeine  (with  him  Price),  for  the  prosecution. 

Dearsley,  for  the  defence. 

It  appeared  that  the  prisoner  was  living  as  a  servant  boy  with 
the  parents  of  the  child,  and  had  induced  the  little  girl  to  go  into 
the  stable  with  him,  where  he  was  discovered  by  the  child's  mother 
committing  the  assault  with  which  he  was  charged. 

On  cross-examination  the  child  distinctly  stated  that  there  was 
penetration  "  a  little  way.^  There  were  also  marks  on  the  child's 
linen  which  made  it  doubtful  whether  the  graver  offence  had  not 
been  completed. 

Dearalcy  submitted  that  the  prisoner  must  be  acquitted  on  this 
evidence.  The  first  count  charged  the  prisoner  with  <^  beating  and 
wounding,  with  intent  to  carnally  know"  the  child.  The  second 
count  charged  the  prisoner  with  ^^  assaulting  and  attempting  car- 
nally to  know"  the  child.  By  the  statute  the  attempt  to  commit 
this  offence  was  a  misdemeanor.  According  to  the  evidence  of  the 
child,  the  offence  was  completed,  and  that  would  be  a  felony ;  he 
apprehended  the  prisoner  must  be  acquitted.  (6) 

RoLFE,  B. — ^You  had  better  go  to  the  jury. 

Dearsley  then  contended  that  the  jury,  if  satisfied  with  the  child's 
testimony  that  the  offence  had  been  completed,  must  acquit  the 
prisoner  on  this  indictment. 

RoLFE,  B. — If  you  are  satisfied  that  the  prisoner  has  had  carnal 
knowledge  of  the  child,  such  as  you  could  convict  him  of,  you  must 
acquit  him  of  this  indictment ;  because  this  is  a  charge  of  the 
attempt  onl^.  But  if  you  are  satisfied,  from  all  the  circumstances, 
that  the  child  was  mistaken  as  to  the  penetration — which  such  a 
child  might  be — then  you  need  not  rely  upon  her  whole  statement, 
and  you  are  bound  to  find  the  prisoner  guilty.  But,  under  the  pre- 
sent state  of  the  law,  any  penetration  is  sufficient  to  convict  the 
prisoner  of  the  charge  of  rape,  and  you  must  acquit  him  of  the 
attempt  to  commit  it,  if  you  are  satisfied  that  there  was  penetration. 

The  jury  found  the  prisoner  guilty. 

RoLFE,  B.  then  stated  that  the  prisoner  had  been  before  indicted 
for  the  rape  and  acquitted. 

(a)  Reported  by  T.  Campdbll  Fostxr,  Esq.,  Barrister-«t-law. 

(6)  See  R,  t.  Hammond  (I  East,  P.  C.  411,  440),  where  held,  if  upon  this  indictment  the 
prosecatrix  were  to  prove  a  rape  actually  committed,  the  defendant  must  be  acquitted. 
(Rosooe,  Crim.  £v.  3rd  ed.  866 ;  1  Russ.  by  GreaT.  681  ;  Archbold's  Pleading  and  £▼. 
loth  ed.485 ;  cootru,  R,  v.  AVa/e,  1  Deo.  C.  C.  36.) 
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NORTHERN  CIRCUIT. 

YoBKSHiRB  Spring  Assizes,  1847. 
York. 
(Before  Baron  Rolfb.) 
The  Qu££N  t>.  Clark,  (a) 

Bigamif^'Mttrriage  of  minor — Evidence. 

The  marriage  of  a  minor  without  the  consent  of  her  father,  if  from  acts  of  the  father 

a  stdfeeqnent  consent  may  be  implied^  is  a  good  marriage. 
It  is  not  necessary,  on  a  prosecution  fir  bigamy  for  a  subsequent  marriage  of  the  minor,  to 

prove  the  consent  of  the  parent  to  the  first  marriage. 

THE  prisoner  was  indicted  for  bigamy,  in  having  married  again   Thx  Qossv 
during  the  lifetime  of  iiis  former  wife.  *'• 

Campbell  Foster  (with  him  C.  Newton)^  for  the  prosecution,  and       ^lam. 

I  Maithetce  for  the  prisoner. 

I  Both  marriages  and  the  prisoner'^s  identity  were  clearly  proved, 

and  that  the  first  wife  was  alive  at  the  time  of  the  second  marriage 
of  the  prisoner.     Both  marriages  were  by  banns. 

On  cross-examination,  it  appeared  from  the  evidence  of  the  father 
of  the  first  wife  that  the  prisoner  had  run  away  with  his  daughter 
and  married  her,  without  his  knowledge,  and  it  was  attempted  to  be 
shewn  that  she  was  then  a  minor.  The  father,  however,  received  them 
both  afterwards  into  his  house,  where  they  resided  with  him  nearly 
a  year,  and  he  then  stocked  a  farm  for  them.  The  prisoner,  how- 
ever, ill-using  his  wife,  her  father  took  her  home  again,  and  the 
prisoner,  about  five  years  afterwards,  married  again. 

Maiihews  submitted  that  the  prisoner  must  be  acquitted,  the  first 
marriage  being  void  for  want  of  the  father'^s  consent,  the  first  wife 
being  then  a  minor.  He  referred  to  the  11th  section  of  the 
26  Geo.  £,  c.  33,  which  provided  that  if  the  marriage  were  by 
license,  and  if  either  of  the  parties  were  a  minor  at  the  time,  it  was 
incumbent  on  the  prosecutor  to  prove  that  the  marriage  was 
solemnized  by  the  consent  of  the  father  or  guardian ;  and  under  a 
later  statute,  the  3  Geo.  4,  c.  75,  subsequent  consent  was  not  suffi- 
cient in  any  case  to  render  the  marriage  valid. 

Foster  submitted  that  there  was  no  evidence  that  the  first  wife 
was  a  minor  at  the  time  of  her  marriage ;  and  that  even  if  there 
were,  the  subsequent  countenance  of  the  father  had  been  held,  under 
the  prior  statute  referred  to,  to  be  sufficient  ground  for  presuming 
the  necessary  consent.  (R.  &  R.  61,  n.;  Arch.  Crim.  PI.  lOtn 
edit  p.  630.)  But  since  the  stat.  4  Geo.  4,  c.  76,  such  consent  was 
no  longer  required  (Rex  v.  Birmingham^  8  B.  &  C  29 ;  1  Russ. 
by  Grea.  211)  ;  for  though  the  16th  section  required  consent,  it  did 
not  proceed  to  make  the  marriaj^  void  if  solemnized  without  con- 
sent The  late  statute  6  &  7  Wm.  4,  c.  85,  s.  25,  however,  put  the 
question  beyond  doubt,  for  it  expressly  provided  that  "  after  any 
marriage  shall  have  been  solemnized,  it  shall  not  be  necessary  in 

(a)  Reported  by  T.  Campbell  Foster,  Esq.,  Barrister-at-law. 
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Tax  QuzxN 

V. 

Clark. 


support  of  such  marriage  to  give  any  proof  of  the  consent  of  any 
person  whose  consent  thereunto  is  required  by  law.^ 

RoLFE,  B. — ^We  need  not  argue  on  an  hypothetical  objection:  there 
is  no  evidence  that  the  first  wife  was  a  minor ;  and  there  is  nothing 
in  the  objection.  The  staC  8  G«).  4,  c.  75,  referred  to,  was  only  in 
force  some  two  or  three  days,  and  was  acknowledged  at  the  time  to 
be  a  blunder. 

Matthews  then  addressed  the  jury  for  the  prisoner. 

RoLF£,  B.  summed  up  the  facts;  and  the  jury  found  the  prisoner 
guilty. 


NORTHERN  CIRCUIT. 

Durham  Spring  Assizes,  1847. 

Durham. 

(Before  Baron  Aldebsox.) 

The  Queen  v.  Colling  and  ANoTHEB.(a) 

Higkway-^lmcUetmeiU-'Practice, 

An  indictmaU  agailut  a  Unmuhipfor  the  non^rqxur  qfa  hiahway  muat  aw  that  the  road 
in  queation  was  a  road  which,  hut  fir  the  cuaiom,  unnud  have  been  repaired  hjf  the 


CoLUNO  and 


;  proeetutian  camu>t  withdraw  the  record  of  an  indietmeHt  that  hae  been  remmei  hjf 
certiorari,  not  enter  a  noUe  proeequi  without  leave  of  the  Attorney-  OeneraL 

The  QumKK  fTHHE  indictment  alleged  that  it  was  the  immemorial  custom  for 
"'  X      the  township  sought  to  be  charged  to  repair  all  public  roads 

within  it,  which,  but  for  that  custom,  would  have  been  repairable  b^ 
the  parish.  The  indictment  then  did  not  go  on  to  allege,  as  it 
should  have  done,  that  the  road  in  question  was  a  road  which,  but 
for  the  custom,  would  have  been  repairable  by  the  parish. 

Aldebson,  B.  on  the  case  being  called  on,  looking  at  the  record, 
before  the  counsel  for  the  prosecution  had  opened  his  case,  and  before 
the  jury  were  sworn,  noticed  this  defect  in  the  indictment,  and  stated 
that,  for  want  of  thi»  averment,  it  did  not  appear  that  the  road  m 
question  was  repairable  by  the  township.  Tne  indictment  was  bad, 
and  not  worth  the  parchment  it  was  written  upon. 

Addison  referrea  his  Lordship  to  Rew  v.  Eastrington  (5  Ad.  & 
Ell.  766),  where  this  opinion  of  his  Lordship  was  distinctly  ruled.  In 
that  case  it  was  held,  that  in  an  indictment  against  a  township  for  the 
non-repair  of  a  road,  on  the  alleged  customary  liability  of  the  town- 
ship to  repair  all  roads  within  it,  ^  which,  but  forthe  custom,  would 
be  repairable  by  the  parish,^  the  prosecutor  was  bound  to  go  on  to 
allege  in  the  indictment,  and  to  prove  under  the  general  issue,  that 
the  road  which  was  charged  to  he  out  of  repair  was  one  whiA^ 
hut  for  the  custom^  would  be  repairable  by  the  parish,  (b) 

Otter  said  this  would  appear  from  the  evidence. 

(a)  Reported  by  T.  Campbbll  Fobtsr,  Esq.,  Banister-at-law. 

(b)  See  the  cases  on  this  quesUon  collected  in  the  notes  to  Rex  v.  Stoughten  (2  Wmi* 
Saunders,  6th  ed.  159,  b). 
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Ax.]>£B60N,  B. — The  indictment  itself  must  contain  the  whole 
charge  which  the  defendants  have  to  answer.  You  cannot  aid  a 
defiant  indictment  by  evidence.  You  had  better  withdraw  the 
ZBOord :  the  question  is  beyond  argument. 

Oiier  assented  to  this.     He  would,  then,  withdraw  the  record. 

Addison. — ^You  cannot  do  that ;  the  indictment  has  been  removed 
by  certiorari,  and  it  is  now  our  record. 

Otter  would,  then,  enter  a  nolle  prosequi. 

Addison. — You  cannot  do  that  without  the  leave  of  the  Attorney- 
General. 

Otter. — Then  I  must  go  on. 

Aldsrson,  B. — It  is  nonsense  going  on,  when  it  is  quite  certain 
what  the  result  must  be.  You  had  better  let  a  verdict  be  taken 
against  you  at  once. 

Otter. — Then  I  shall  call  no  witnesses. 

The  jury  were  then  sworn,  and  no  evidence  being  offered  on  the 
part  of  the  prosecution,  a  verdict  of  Not  guilty  was  recorded. 

Otter,  for  the  prosecution. 

Addison^  for  tne  defendants. 


Thk  QtrsBN 

V. 

CoLuvG  and 

AxOTBtK. 


OXFOUD  CIRCUIT. 

Shbopsbirs  Spbing  Asaizfifi,  1847. 

Shrewsbury,  March  26. 

(Before  Mr.  Justice  Maulb.) 

The  Qdeen  v,  Jones  and  OTH£KS.(a) 

Nigki  poaekmff    Emimm, 
Tmo  €f  the  prisoners  were  aem  togeUur  naming  out  cf  a  eojppicet  cm  tf  iksm  loitA  a 

ovM.  The  third  immediatdi^  afterwards  came  (nU  of  it  alone  wit^ 
JuiUf  wiasfficiait  emdsnce  qfamesrt. 

THE  prisoners  were  indicted  under  the  9  Geo.  4,  c.  699  s.  9, 
which  enacts,  ^^  That  if  any  persons,  to  the  number  of  three 
or  more  together,  shall  by  night  unlawfully  enter  or  be  in  any  land, 
whether  open  or  inclosed,  for  the  purpose  of  taking  or  destroying 
game  or  rabbits,  any  of  such  persons  being  armed^  &c.,  each  and 
everv  of  such  persons  shall  be  guilty  of  a  misdemeanor.^ 

Tlie  indictment  alleged  that  the  prisoners  together  entered  and 
were  in  a  certain  inclosure  called  "  Mount  Coppice,"  &c. 

The  three  prisoners  were  taken  in  Mount  Field,  adjoining  the 
coppice.  Two  of  them  were  seen  together  running  out  of  the  cop- 
pice ;  the  third  was  almost  immediately  afterwards  seen  coming  out 
of  it  alone,  having  a  gun  and  a  pheasant,  and  one  of  the  other 
prisoners  also  had  a  gun. 

Maule,  J.  interposed  during  the  address  of  the  defendants'  coun- 
sel, and  observed :  "  The  three  prisoners  must  be  shewn  to  have 
.  acted  together  and  in  concert.  It  is  not  sufficient  to  shew  that  all 
were  in  the  close  at  the  same  time ;  there  must  be  some  proof  of  an 

(a)  Reported  by  J.  P.  Dayib,  Esq.,  Barrister- at-law. 


TuQlTUN 
V. 

JovKsand 
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JoNKs  and 
Otukbs. 


Tu£  Queen  association  together.  This  is  often  done  by  shewing  that  the  parties 
were  seen  together  previously,  the  day  or  evening  before.  Tnere  is 
no  evidence  of  theicind  here.  It  is,  however,  a  question  for  the 
jury.**'  His  Lordship  repeated  these  observations  to  the  jury,  who 
immediately  acquitted  the  prisoners* 

Neale,  for  the  prosecution. 

Huddlestouy  for  the  prisoners. 


Tub  Qobbk 
MuysoN» 


NORFOLK  CIRCUIT. 

Cambridgeshire  Spring  Assizes,  1847. 

Cambridge^  March  S2. 

(Before  Mr.  Justice  Golbbidoe.) 

The  Queen  o.  Munson.  (a) 

The  fint  eowU  charged  the  firing  of  a  eeriain  huUdimg  tued  ^  T.  O./or  carrying  on  hie 
trade  of  a  builder;  and  other  counte  laid  the  arson  as  of  a  ^sUMe^  **  an  outhouse/* 
and  *'  a  stack  of  haulm.** 

Jt  was  proved  that  some  "  haulm  "  had  been  carted  from  a  field  and  "  stacked**  in  a 
building  originaJbf  intended  for  a  stable,  but  afterwards  divided  into  three  parts  bu  a 
wall,  which  reached  on^  to  the  eaves.  One  part  was  used  as  a  stable^  and  the  part  fired 
contained  the  haubn  ana  a  lot  of  tiles  of  the  prosecutor,  who  was  a  bmUer,  The  fire  had 
been  kindled  on  the  haubn  .*— 

Held,  first,  that  the  building  was  improperly  described  as**  an  outhouse,** ''  a  shed,**  or  "a 
stable.** 

Second,  that  the  count  charging  an  attempt  to  set  fire  to**  a  stack  of  haubn  **  was  sufficient, 
inasmuch  as  it  is  not  necessary  to  tke  character  of  a  stack  that  it  should  be  erected  out  of 
doors. 

Third,  that  it  was  a  building  usedby  the  prosecutor  in  carrying  on  his  trade, 

ARSON.— The  first  count  of  the  indictment  charged  that  the 
prisoner,  on,  &c.  unlawfully,  maliciously,  ana  feloniously 
did  put  and  place  into  a  certain  building  of  one  T.  O.  there  situate, 
and  then  and  there  used  by  the  said  T.  O.  for  the  purpose  of  carry- 
ing on  the  trade  of  a  builder,  a  certain  handkerchief,  containing 
divers  pieces  of  lighted  and  burning  turf,  and  divers,  to  wit,  one 
hundred  lucifer  matches,  and  did  thereby,  by  the  said  overt  act, 
and  by  the  means  aforesaid,  then  and  there  unlawfully,  maliciously, 
and  feloniously  attempt,  in  manner  and  fonn  aforesaid,  to  set  fire  to 
the  said  buildmg,  witn  intent  thereby,  there  and  then,  to  injure  the 
said  T.  O.  The  said  count  described  the  property  as  a  certain 
building,  that  is  to  say,  a  shed  of  the  said  T.  O. ;  and  the  others  as 
a  stable,  outhouse,  and  stack  of  haulm  respectively. 

Prendergasij  with  him  Tozer,  proved,  that  the  combustibles 
mentioned  in  the  indictment  were  found  partly  consumed  on  some 
haulm,  which  had  been  carted  from  a  field  into  the  building  in 
question,  and  there  <<  stacked^  under  cover.  The  building  itself 
was  originally  intended  for  and  used  as  a  stable,  but  had  latterly 
been  divided  into  three  parts  by  means  of  a  wall,  which  only  reached 

(a)  Reported  by  J.  B.  Dasbnt,  Esq.,  Barrisier-at-Uw. 
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to  the  eaves ;  one  of  these  divisions  was  still  used  as  a  stable,  and    The  Quekw 
that  in  which  the  handkerchief  and  combustibles  were  placed  was  v* 

at  the  other  end  of  the  main  building,  and,  at  the  time  in  question,      ^"^^ 
contained,  besides  the  haulm,  a  quantity  of  tiles,  stored  for  the  use 
of  the  prosecutor,  who  was  a  builder,  and  stated  that  he  had,  not 
long  before,  mixed  some  mortar  in  it  for  building  purposes,  and 
had  been  accustomed,  from  time  to  time,  to  keep  timber  and  sand 

ID  It. 

NayloTy  for  the  prisoner,  submitted  on  these  facts  that  the  indict- 
ment was  not  sustained.  The  first  count  described  the  place  where 
the  combustibles  were  found  as  ^*  a  building  then  and  there  used  by 
the  prosecutor  for  the  purpose  of  carrying  on  his  trade  of  a  builder.** 
Of  this  there  was  no  evidence.  The  prosecutor  used  it  as  a  store- 
house, but  did  not  carry  on  his  trade  in  it.  At  all  events,  he  did 
not  then  and  there  use  it,  though  he  might  have  so  done  on  some 
former  occasion.  Neither  is  this  building  a  shed.  [Coleaidge,  J.— 
No,  certainly  not.]  Nor  is  it  a  stable;  for  when  the  division  took 
place,  that  division  in  which  the  attempt  was  made  lost  that  cha- 
racter, if  indeed  it  could  with  propriety  be  applied  to  any  of  them. 
Then,  again,  this  is  not  an  outhouse,  and  it  is  difficult  to  see  how 
the  haulm  which  was  stored  in  it  could  be  termed  a  stack  within 
the  spirit  and  letter  of  the  statute.  The  term  **  stack,"^  as  there 
used,  means  a  collection  of  straw  or  any  other  article  which  is 
stacked  in  the  open  air ;  and  though  the  prosecutor  said  that  this 
haulm  was  put  up  as  a  stack  in  this  building,  and  had  been  carried 
there  direct  from  the  field,  still  it  was  submitted  that  it  could  not 
be  called  a  *^  stack***  of  haulm. 

Coleridge,  J. — This  building  is  certainly  misdescribed  in  those 
counts  which  lay  it  as  an  outhouse,  a  shed,  and  a  stable.  There  is 
no  pretence  for  calling  it  by  either  of  the  two  first  names ;  and  as 
to  the  third,  I  think  that  though  the  whole  building  was  no  doubt 
a  stable,  this  particular  portion  of  it  lost  that  character  when  the 
division  took  place  of  which  the  prosecutor  spoke.  I  think,  how- 
ever, that  the  count  which  charges  the  prisoner  with  an  attempt  to 
set  fire  to  a  stack  of  haulm,  and  a  building  used  for  the  purpose  of 
carrying  on  the  trade  of  a  builder,  are  well  sustained  by  this  evidence. 
I  do  not  think  it  essentially  necessary  to  the  character  of  a  '*  stack** 
that  it  should  be  erected  out  of  doors.  It  is  enough  if  the  material 
be  collected  direct  in  the  field,  and  ^*  stacked**  in  a  building.  With 
respect  to  the  other  count,  I  am  of  opinion  that  this  is  a  building 
used  by  the  prosecutor  in  carrying  on  his  trade.  It  is  clear  that 
a  builder  must  have  some  place  m  which  to  deposit  his  timber, 
bricks,  and  tiles,  and  it  is  not  necessary,  to  support  this  count,  that 
any  portions  of  a  building  should  be  constructed  in  it ;  but  it  does 
appear  here  that  such  has  been  the  case,  for  the  prosecutor  says  that 
when  he  is  engaged  near  this  place  he  mixes  his  mortar  in  it.  I 
was  struck  at  first  with  the  objection  arising  on  the  words  "  then 
and  there *^  in  the  count,  but  I  do  not  think  that  they  affect  the 
view  I  am  inclined  to  take  of  the  case.  I  think,  therefore,  that 
the  case  ought  to  go  to  the  jury. 

Verdict — Not  guilty. 


IfiB  CftIHlNA.L  dJkW  QASm. 

NORFOLK  CIRCUIT. 

NoBFOLK  Spring  Assizes,  1847. 

Bury  St.  Edmundsy  Friday^  March  96« 

(Before  Lord  Chief  fiaron  Pollock.) 

The  Queen  v.  Coots  and  AvoTHEE*(a) 

Burglary — Evidence — Poseeeeiou, 

Firetf  in  an  indictment  for  burfflary,  the  entry  woe  proved  to  have  been  Reefed  by 

breaking  open  a  window  at  the  bad  of  a  hotue:^- 
Held,  that  the  corretpandenee  of  the  prisoner* e  shoe  with  an  impression  in  the  front 

garden,  not  proved  to  have  been  made  during  that  night,  was  not  any  evidence  to  go 

to  the  Jury  to  shew  a  connection  with  such  entry. 
Second,  on  the  night  following  the  commission  qfa  burglary,  two  boys  were  fasmd 

eoneeaiedin  a  corn-chest  m  an  open  gig-house  with  which  they  were  not  in  any  way 

connected,  and  ha(fa  mile  from  the  house  ^the  prosecutor.    Outside  the  com^chest 

were  found  some  tif  the  stolen  property,  and  on  the  Iqft  over  the  gig-house  was 

found  another  portion  of  the  stolen  property  :•— 
Held,  that  there  was  no  evidence  to  go  to  the  Jury  of  possession  by  the  boys  ofoMg  pf 

the  stolen  articles. 

Ths  Quzzk    npHE  indictment  charged  that  the  prisoners,  who  were  brothers, 

V*  JL      and  boys  of  fourteen  and  eleven,  on  the  5th  of  February 

^h^^m      committed  a  burglary  in  the  dwelling-house  of  E.  Cupper,  and 

"**     stole  therefrom  a  liquor-case,  two  glass  stoppers,  a  wine-glass,  two 

stone  bottles,  and  an  umbrella. 

ScmderSy  for  the  prosecution,  proved  that  the  entry  was  effected 
at  a  back  window,  through  an  opening  six  inches  wide ;  that  the 
articles  named  in  the  indictment  were  missing;  that  the  liquor- 
case  was  found  next  day  broken  up  in  the  yard,  and  that  in  the 
front  garden  was  the  impression  of  a  foot  which  corresponded  widi 
the  shoe  of  one  of  the  prisoners,  who  were  both  discovered  on  the 
following  night  lying  concealed  in  a  corn-bin  in  an  open  gig^house 
attached  to  a  house  about  half  a  mile  from  that  of  tne  prosecutor. 
It  also  was  proved  that  some  of  the  stolen  property  was  discovered 
hidden  in  some  rubbish  near  to  the  corn-bin,  and  some  more  hid  in 
a  loft  over  the  gig-house.  When  asked  to  account  for  their  being 
there,  the  prisoners  said  they  went  there  to  sleep  out  of  the  cold  ; 
but  they  did  not  make  any  claim  to  the  property  found  near  them, 
and  botn  of  them  were  at  that  time  sober.  At  the  close  of  the  case 
for  the  prosecution. 

Pollock,  C.  B.  said  he  doubted  whether  there  was  any  case  to 
go  to  the  jury.  It  seemed  to  him  that  the  charge  had  not  been 
made  out  beyond  mere  suspicion. 

Sanders  contended  that  there  was  abundant  prima  facie  evidence 
to  go  to  the  jury.  The  burglary  must  have  been  committed  by  orie 
or  more  young  persons,  and  the  correspondence  of  the  shoe  of  one 
of  the  prisoners  with  the  impression  m  the  garden  near  the  house 
was  of  itself  sufficient  to  connect  them  with  the  entry.  He  also 
submitted  that  the  place  and  circumstances  under  which  the 
prisoners  and  the  stolen  property  had  been  discovered  on  the  night 

(a)  Reported  by  J.  B.  Dasbnt,  Esq.,  Bairiater-at^law. 
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followinqr,  proved  a  possession  of  the  stolen  property  by  them,  and 
was  sufficient  to  so  to  the  jury. 

Pollock,  C.  £.— I  confess  I  do  not  go  along  with  you  at  all. 
The  facts  proved  by  you  may  indeed  afford  strong  ground  of  sus- 
picion agamst  the  prisoners,  but  that  is  not  of  itself  suiBcient  to  call 
upon  them  for  a  defence.  With  respect  to  the  correspondence 
between  the  shoe  of  one  of  them  and  the  impression  in  the  front 
garden,  I  do  not  think  that  it  is  sufficient  to  connect  the  prisoners 
with  a  burglary  which  is  charged  to  have  been  committed  by  enter- 
ing the  back  window.  It  does  not  appear  even  whether  that 
impression  was  made  on  the  day  preceding  the  burglary,  and  as  it 
was  in  front,  where  the  boy  might  lawfully  be,  perhaps  during  the 
isLjy  I  confess  that  I  do  not  attach  any  weight  to  iL  But  I  am 
dearly  of  opinion  that  you  have  failed  to  prove  the  possession  by  the 
priaoners  of  any  of  the  stolen  property.  The  £fects  proved  witb 
lesard  to  the  gig-bouse  do  not  amount  to  more  than  suspidoD. 
They  are  mere  boys,  and  were  quite  sober  when  they  were  d]»- 
covmd,  and  do  not  appear  to  have  claimed  any  of  the  property,  or 
done  any  act  to  connect  themselves  with  it.  Ii  any  of  the  property 
had  been  found  in  the  corn*bin,  the  case  might  have  been  stronger, 
and  there  might  have  been  a  sufficient  possession  shewn  then  ;  but 
I  do  not  think  they  can  be  made  to  answer  for  the  possession  of 
those  articles  which  were  found  outside  the  bin,  and  still  less  of 
those  discovered  in  a  different  part  of  the  same  building.  The 
facts  proved  are  quite  consistent  with  their  innocence  of  the  trans- 
action,  and  a  complete  ignorance  of  the  robbery.  The  property 
mi^ht  well  have  been  secreted  in  those  places  without  any  pavticL. 
pation  on  their  part,  and  they  might  have  gone  to  that  gig-house  to 
sleqp,  as  they  said,  without  having  had  any  thing  to  do  with  the 
property  there  found.  Under  these  circumstances  I  feel  that  I  am 
Bound  to  tell  the  jury  Aat  no  possessicm  has  been  proved  in  point 
of  law,  and  that,  though  there  may  be  great  ground  for  suspicion, 
there  is  nothing  to  warrant  the  grave  conclusion  that  the  prisoners 
at  the  bar  are  guilty  of  this  offence.  I  am  therefore  of  opinion  that 
they  are  entitled  to  be  acquitted.  Verdict — Not  guilty. 


V, 

Coovs  ttid 

AXOTHIE. 
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Norfolk  Spring  Assizes,  1847. 

Bury  St.  Edmunds^  Friday,  March  96. 

(Before  Lord  Chief  Baron  Pollock.) 

The  Queen  v.  BoREUAM.(a) 

Forgery— Irregular  cheque-^  Order  for  paymeni  of  money, 

A  ekeque,  in  which  the  order  qfthe  worde  ie  irantpoeed  (e.  g.  **  pay  A.  B,  eeventeen  or 
hearer  pounds**)  ie  eiill  a  cheque  and  an  order  for  the  payment  of  money,  for  the 
forgery  qftohieh  an  indietment  unU  lie. 

THE  prisoner  was  arraigned  on  an  indictment  charging  him  with    thx  Quxnr 
having  forged  a  certain  order  for  the  payment  of  money,  to  v. 

wit,  the  sum  of  17/.' lis.,  with  intent  to  defraud  Seth  Sparke. 
(a)  Reported  by  J.  B.  Dasent,  Esq.,  Barriater-at-law. 


BOEIHAK. 
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The  Qunx       Lord  Alfred  Hervey,  for  the  prosecution,  proved  the  case  against 
^'         the  prisoner  most  clearly,  it  appearing  that  on  a  certain  day  he  had 
ouHAx.    pj^ggjjfgj  ^^  Messrs.  OaRes^s  bank,  at  Stowmarket,  where  the  prose- 
cutor had  an  account,  the  following  instrument,  the  signature  to 
which  was  a  forgery,  and  in  the  handwriting  of  the  prisoner  :— 

"  No.  Pakenham,  Sept.  28, 1846. 

'^  Messrs.  Oakes,  Bevan,  Moor,  and  Bevan,  Bankers, 

Bury  St.  Edmunds. 

"  Pay  Mr.  Clarke  seventeen  or  bearer  pounds,  eleven  shillings. 

"  Seth  Sparke.*^ 
«17/.lls.^ 

Prendergast  {(TMalley  with  him),  for  the  prisoner,  submitted 
that  the  indictment  was  not  sustained  by  the  production  of  this 
instrument,  which  was  not,  on  the  face  of  it,  an  order  for  the  pay- 
ment of  money  within  11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  8.  The 
form  of  this  instrument  was  very  peculiar,  and  it  was  contended 
that  it  did  not  purport  to  be  an  order  which  the  bankers  were  liable 
to  honour.  There  was  a  case  very  much  like  the  present  in 
2  Russell  on  Crimes,  356  (Re  Barttett,  2  M.  &  R.  362),  which  was 
an  indictment  for  forging  and  uttering  a  bill  of  exchange  in  this 
form : — "  Please  to  pay  to  your  order  the  sum  of  47/.  for  value 
received  :^  and  it  was  objected  that  that  was  nothing  more  than  a 
request  to  a  man  to  pay  himself,  and  laid  the  acceptor  under  no 
obligation  to  pay  a  third  party.  Erskine,  J.  said  he  would  reserve 
the  point,  and  the  prisoner  was  convicted;  but  the  learned  judge 
afterwards  thought  theobjection  so  clearly  valid  that  he  recommended 
a  pardon.  Here  the  order  was  to  "  pay  Mr.  Clarke  seventeen  or 
bearer  pounds,  eleven  shillings,"*'  and  was  not  an  order  for  any 
definite  or  intelligible  sum  of  money. 

Pollock,  C.  B.— This  is  surely  an  order  which,  if  genuine,  the 
drawer  would  be  obliged  to  pay  if  the  bank  had  refused  payment. 
It  is  not  the  less  an  order  for  the  payment  of  money  within  the 
statute,  because  the  words  have  been  transposed.  It  is  undoubtedly 
a  very  clumsy  mode  of  drawing  a  cheque ;  the  words  are  jumbled  up 
which  ordinarily  constitute  a  cheque,  but  it  is  still  a  cheque.     It  is 

{'ust  as  if  in  printing  a  libel  the  type  had  slipped,  and  the  words  or 
etters  had  thereby  become  transposed.  I  certainly  think  that  this 
is  such  an  instrument  as  will  support  this  indictment,  and  the 
objection  must  be  overruled. 

The  prisoner  then  withdrew  his  plea  of  not  guilty,  and  pleaded 
guilty ;  whereupon  he  was  sentenced  to  twelve  months'  imprison- 
ment. 
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NORFOLK  CIRCUIT. 

Norfolk  Spring  Assizes,  1847. 

Bury  St  Edmunds,  Friday,  March  26. 

(Before  Lord  Chief  Baron  Pollock.) 

The  Queen  v.  Barley,  (a) 

Prae(iee^^Witne99e»  on  bad  qf  indictment. 
Where  there  are  wUneeeee  on  the  back  of  the  indictment  who  have  not  been  called^  the 
prisoner  may  intiet  on  their  being  put  into  the  box  as  the  witneasea  of  the  Crown,  in 
order  that  they  Moy  be  eroee-^xamined  on  hie  behalf, 

IN  an  indictment  for  anon.  Power,  for  the  prosecution,  closed  his    The  Qukev 
case  without  calling  two  witnesses  whose  names  were  on  the  "• 

back  of  the  indictment.  Barwy. 

Prendergasiy  for  the  prisoner,  begged  that  they  might  be  put 
into  the  box  in  order  that  he  might  cross-examine  them. 

Power  objected  to  do  so,  on  the  authority  of  a  case  on  this  circuit 
on  a  former  occasion,  wherein  Alderson,  B.  had  ruled  that  the  pro- 
secution was  not  bound  to  put  such  witnesses  into  the  box,  but  that 
if  the  prisoner  wished  to  elicit  any  thing  from  them,  he  must  make 
them  his  own  witnesses,  and  call  them  in  due  course.  The  placing 
of  a  man's  name  on  the  back  of  the  indictment  did  not  entail  the 
necessity  of  calling  him  on  *  the  part  of  the  Crown ;  all  that  it 
amounted  to  was  a  notice  to  the  prisoner  that  such  parties  were  in 
attendance,  and  that  if  the  prisoner  chose  to  do  so,  he  might 
secure  the  benefit  of  their  testimony  as  part  of  his  own  case. 

Prendergaat — Mr.  Baron  Alderson  may  have  so  decided ;  but 
the  universal  practice  in  this  and  all  other  places  where  the  criminal 
law  is  administered,  as  at  the  Old  Bailey,  is  the  reverse. 

Pollock,  C.  B. — I  certainly  agree  with  my  brother  Alderson  as 
at  present  advised,  but  I  will  consult  my  brother  Coleridge  on  the 
subject.  His  Lordship,  after  consulting  Coleridge,  J.,  mtimated 
that  tiie  witnesses  ought  to  be  called  by  the  counsel  for  the  prosecu- 
tion, and  the  witnesses  were  accordingly  placed  in  the  box  and 
sworn  on  the  part  of  the  Crown,  after  which  they  were  cross- 
examined  on  benalf  of  the  prisoner. 

Verdict — Not  guilty. 

(a)  Repotted  by  J.  B.  Dasvnt,  Esq.,  Barrister-at-law. 


White. 
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Bedford^  Monday^  March  \&. 

(Before  Lord  Chief  Baron  Pollock.) 

The  Queen  v.  White,  (a) 

Praetiee — Collateral,  ittue* 

Where  counsel /or  the  proeeeution^  intending  to  put  in  evidence  in  reply,  hegine  hie 

reply  to  the  Jury  brfore  doing  eo  per  inemiam,  he  ought  net  therefore  to  be  debarred 

from  the  right  to  put  in  hie  evidence  in  the  ueual  course. 
In  an  indictment  for  highway  robbery,  accompanied  by  violsnee,  wUmsses  were  called 

for  the  pritoner,  to  shew  that  he  had  received  certain  marks  of  blood  on  his  coat 

before  the  robbery  s — 
Heldy  that  it  was  cotnpetent  to  the  proeeaution  to  put  in  the  prinner's  statement 

brfore  the  magistrate,  wherein  he  gave  a  different  account  qfthe  same  matter. 

Thi  Qubsn    npHE  prisons:  was  charged  with  highway  robbery  accompanied 
»•  JL      by  violence. 

^"  Wells^  for  the  prosecution,  proved  that  the  prisoner  assaulted  the 

Erosecutor  on  his  way  home  at  night,  and  having  struck  him  two 
lows  on  the  head,  which  caused  blood  to  flow  in  great  profusion, 
he  put  his  left  arm  round  his  neck  and  fece,  threw  him  on  the 
ground,  and  rifled  his  'pockets  of  their  contents.  The  prosecutor 
identified  the  prisoner  as  his  assailant,  and  on  the  production  of  the 
prisoner's  coat,  it  appeared  that  it  had  recently  been  stained  with 
blood  on  the  collar,  snoulder,  and  sleeve.  When  before  the  magis- 
trates the  prisoner  made  a  statement,  accounting  for  the  marks  of 
blood,  which  was  not  put  in  on  the  part  of  the  prosecution. 

Toxer,  for  the  prisoner,  called  a  witness,  who  swore  that  on  the 
day  before  the  roboery  he  was  at  work  with  the  prisoner,  and  ob- 
serving that  his  coat  was  bloody,  had  been  told  by  him  that  he  had 
been  out  poaching  the  night  before,  and  that  the  blood  had  flowed 
from  a  hare  which  he  carried  over  his  shoulder. 

Wella^  for  the  prosecution,  then  rose  to  reply,  and  in  the  course 
of  his  observations  proceeded  to  state  that  he  would  put  in  the  ex- 
amination of  the  prisoner  before  the  magistrate  in  reply  to  and 
contradiction  of  the  evidence  which  had  now  been  oflTered  on  his 
behalf,  and  the  learned  counsel  was  about  to  comment  on  the  effect 
of  such  evidence. 

Pollock,  C.  B.«^I  do  not  think  you  are  regular  in  this  course. 

Toxer  submitted  that  as  the  learned  counsel  for  the  Crown  had 
commenced  his  speech  in  reply,  it  was  not  open  to  him  to  put  in  any 
evidence  in  reply.  He  was  out  of  time  in  so  doing,  after  his  reply 
had  been  once  entered  upon ;  but,  besides  this,  the  evidence  went  to 
raise  a  collateral  issue,  and  ought  not  to  be  received  under  any  cir- 
cumstances. 

PoLXocK,  C.  B. — I  think  the  issue  is  a  most  material  and  impor- 
tant one,  and  by  no  means  a  merely  ooUateral  one.  My  only  doubt 
is,  whether  the  learned  counsel  for  the  prosecution  having,  per 

(a)  Reported  by  J.  B.  Dabent,  Esq.,  Barrister-ftt-law. 
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ineuritmif  omitted  to  gite  the  prisoner^a  statement  in  evidence  before    Tax  Qoun 
commencing  his  reply,  the  course  of  justice  ought  to  be  by  posri-       w*» 
hility  interfered  with  on  that  merely  formal  point  of  practice. 

Wells  submitted  that  he  mi^ht,  as  counsel  for  the  Crown,  waive 
bis  right  to  the  *^  last  word''  m  this  case,  and  reply  at  once,  before 
the  evidence  was  put  in,  and  so  give  up  to  the  prisoner's  counsel  the 
right  to  address  the  juty  at  the  close  of  the  case. 

Pollock,  C.  B. — I  will  consult  my  brother  Cokridge.  His 
Lordship  then  retired  fbr  a  few  moments,  and  on  his  return  stated 
that  he  entirely  agreed  with  him  that  the  issue  was  a  direct  one  and 
most  material  to  be  proved  on  the  part  of  the  prosecution.  The 
learned  counsel  for  the  proseeutton  was  therefore  at  liberty  to  prove 
the  statement  of  the  prisoner  before  the  magistrates  in  reply  to  the 
evidence  called  bv  the  prisoner ;  and  the  fact  of  his  having  com- 
menced his  reply  before  he  put  it  in  ought  not  to  depive  him  of 
that  right. 

The  case  then  went  to  the  jury,  who  convicted  the  prisoner. 

Fifteen  months'  imprisonment. 


COURT  OF  QUEEN'S  BENCH. 

Easter  Term^^May  8,  1847. 

Jte  John  Brbnak  and  Henry  Gallan.  (a) 

Bshem  eorpw    Sisf^eimiep  qfreimn^SmimeeqftrmupwiatUm  hf  th9  Bopai  Comt 

Vike  return  to  a  writ  i^hah€t»  earjmt  ihewt  that  thepriumtr  it  in  curtody  undmr  the 
eemiemee  of  a  eovrt  of  competent  juriedietion  over  the  offence,  it  is  et^fflcient  without 
etoHntf  that  the  Court  had  juriedietion  to  paee  the  particular  9entenee,/br  thie  Court 
muBtpreeume  in  eueh  eaee  that  the  eentence  was  one  which  the  Court  had  authority 
to  paee,  80  held,  upon  a  retwm  stating  that  the  prisoners  had  been  convicted  qf 
hurglary  hy  the  Royal  Court  of  Jersey,  which  was  a  Court  con^tent  to  try  and 
pmnish  that  offence;  and  had  been  sentenced  by  that  Court  to  transportation. 
AfidavUe  qfferiny  to  prove  that  the  Court  had  no  authority  by  law  to  pass  a  sentence 
^ tremsportatUm  were  not  allowed  to  be  weed  on  the  aryument  on  theretmm  to  the 
writ. 

ffeU,  aleo,  that  the  detention  of  persons  so  convicted  m  this  country  was  justified  by 
Stat.  5  Geo.  4,  c.  84,  s,  17;  although  the  reyulatione  of  that  statute  with  regard  to 
the  appointmeni  qfpartiotdarprieons  for  the  pwrposa  shemld  not  have  been  strietty 
attended  to,  those  regulations  being  directory  only. 

HABEAS   Corpus  directed  to  the  governor  of  the  Millbank  lie 

prison,  in  tne  county  of  Middlesex,  to  bring  up  the  bodies  ^nd^^H  ***^* 
of  John  Brenan  and  Henry  Gallan,  fee,  cum  catisd,  *'gallak?^ 

The  return  oi  James  Vandyke  Lawrance,  deputy  governor  of  the 
Millbank  prison,  stated,  that  before  the  said  writ  came  to  him,  viz. 
on  the  SSrd  day  of  January,  A.  D.  I84T,  John  Brenan  and  Henry 
Gallan  respectively  were  sentenced  to  be  transported  from  the  island 
of  Jersey  to  such  place  as  it  should  please  her  Majesty  in  council 
to  direct,  for  the  term  of  seven  years,  by  an  act  or  order  of  the 
Boyal  Court  of  Jersey,  a  copy  of  which  follows  in  these  words, 
(ff)  Reported  by  A.  Bittlsstok,  Esq.,  Barrister-Bt-law. 
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i2e         (the  act  was  then  set  out  in  French) ;  and  which  said  act  or  order, 
JoHJ  Bbiwah  being  translated  into  the  English  language,  isas  follows : — 

GallIn^  "  -^^  ^^^  ^^y^'^  ^°"^  ^^  *"^  ^®'^"^  °f  Jersey,  in  the  year  1847,  the 
S8rd  day  of  January,  John  Brenan  and  Henry  Gallan,  who  had  been 
accused,  in  consequence  of  the  report  of  the  Centenier  Chevalier  of  St« 
Heller,  of  having,  in  the  night  of  Tuesday  the  22nd  and  Wednes- 
day the  23rd  of  December,  184i6,  or  about  that  time,  broken  a  shop 
and  bakehouse  occupied  by  Madame  Anne  Gulliver,  wife  of  Mr. 
Robert  Loveridge,  and  separated  from  him,  as  far  as  relates  to  goods 
situate  in  Mulcaster-street,  in  the  town  of  St.  Helier,  of  having 
afterwards  introduced  themselves  into  the  said  shop,  and  of  having 
stolen  from  it  a  cake,  called  sweet  cake,  the  property  of  the  said 
Madame  Anne  Gulliver,  or  of  having  aided,  assisted,  or  participated 
in  the  said  breaking  and  the  said  stealing,  and  who  have  pleaded  guilty 
to  the  said  charge,  as  appears  by  an  act  of  the  Court  dated  the  year 
1847,  the  2nd  day  of  January,  being  called  upon  at  the  instance  of 
the  Advocate^General  of  the  Queen,  stipulating  the  office  of  Procu- 
rator-General of  the  Queen,  to  receive  sentence  in  conformity  with 
the  said  act,  after  the  said  John  Brenan  and  Henry  Gallan  have 
been  heard  in  mitigation  by  means  of  their  advocate,  the  Court, 
conformably  with  the  conclusions  of  the  said  Mr.  Advocate-General 
of  the  Queen,  stipulating  the  office  of  Procurator-General  of  the 
Queen,  and  considering  their  being  in  the  state  of  relapsed  criminals, 
has  condemned  them,  for  punishment  of  their  crime,  to  be  trans- 
ported to  such  place  as  it  shall  please  her  most  excellent  Majesty  in 
council  to  order  for  the  term  of  seven  years ;  all  their  goods,  move- 
ables, and  hereditaments,  if  they  have  any,  remaining  acquired  and 
confiscated  to  the  benefit  of  her  said  Majesty  or  of  the  lord  to  whom 
they  belong ;  and  they  are  sent  back  to  prison  until  such  time  as  the 
good  pleasure  of  her  Majesty  be  known  touching  the  said  transpor- 
tation, to  which  effect  the  registrar  is  ordered  to  transmit  an  authentic 
copy  of  the  present  act  to  the  clerk  in  waiting  of  the  privy  council 
of  her  Majesty. 

"  (Signed)  Charles  De  St.  Croix,  Registrar.'* 

The  return  further  stated,  that  the  said  Royal  Court  of  Jersey,  at 
the  time  of  the  commission  of  the  said  offence  and  the  passing  of  the 
said  sentence,  was,  by  the  law  of  Jersey  ^  a  court  of  competent  criminal 
jurisdiction  to  try  and  punish  the  said  offence  ;  and  that  afterwards^ 
and  on  the  27th  day  of  February,  in  the  year  1847,  an  order  was 
made  by  her  most  excellent  Majesty  in  council,  a  true  and  correct 
copy  of  which  follows  in  these  words  :— 

"At  the  Court,  &c,  the  27th  day  of  February,  1847;  present 
the  Queen's  most  excellent  Majesty,  &c.  &c. 

"  Whereas  there  was  this  day  read  at  the  board  an  ["act  of  the 
Royal  Court  of  the  island  of  Jersey,  dated  the  23rd  day  of  January, 
1847,  setting  forth  certain  proceedings  had  before  the  said  Court 
relating  to  an  act  of  burglary  committed  within  the  said  island  by 
John  Brenan  and  Henry  Gallan,  and  condemning  them  to  be 
transported,  for  the  term  of  seven  years,  to  such  place  as  her  Majesty 
in  council  shall  be  pleased  to  order.  And  whereas  the  said  Royal 
Court  have  proceeded  in  this  matter  as  far  as  they  are  authorizedi  to 
do  by  the  laws  of  the  said  island ;  and  the  said  John  Brenan  and 
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Henry  Gallan  have  been  sent  back  to  priscm  until  her  Majesty^s  !?« 

pleasure  should  be  known  thereon:    her  Majesty  in  council  was  JohkB»ikak 

pleased  to  order,  and  it  is  hereby  ordered,  that  the  said  John  Brenan    ^Gallak!'^ 

and  Henry  Grallan  be  transported  out  of  the  island  of  Jersey  to 

Van  Diemen^s  Land,  or  some  one  or  other  of  the  islands  adjacent 

thereto,  for  the  terra  of  seven  years,  the  period  of  their  transpor-^ 

tation  to  commence  from  the  28rd  day  of  January,  1847.    Whereof 

the  bailiff  and  jurats  of  the  Royal  Court  of  the  island  of  Jersey, 

and  all  other  persons  whom  it  may  concern,  are  to  take  notice  and 

to  pay  due  obedience  to  this  her  Majesty's  order. 

"  C.  C.  Gkkville.*' 

The  return  further  stated  that  the  Right  Honourable  Sir  George 
Grey,  Bart.,  one  of  her  Majesty's  principal  secretaries  of  state,  in 
order  to  carry  the  said  sentence  of  the  said  Court  and  the  said  order 
in  council  into  effect,  afterwards,  to  wit,  on  the  SOth  day  of  March, 
1847,  authorized  and  directed  the  said  John  Brenan  and  Henry 
Gallan  to  be  removed  from  the  prison  of  the  said  Royal  Court  of 
the  island  of  Jersey  to  the  Millbank  prison,  to  be  there  delivered  to 
the  governor  of  the  said  prison,  and  that  the  said  Sir  George  Grey, 
in  oraer  to  carry  the  said  sentence  and  order  into  effect,  afterwards, 
to  wit,  on  the  said  20th  of  March,  1847,  authorized  and  required 
the  governor  of  the  said  prison  to  receive  the  said  John  Brenan  and 
Henry  Gallan  into  his  custody  in  the  said  prison  by  a  certain  order 
in  writing  under  his  hand,  a  true  copy  of  which  said  order  is  as 
follows : — 

«  Whitehall,  20th  March,  1847. 
John  Brenan     {      "  ^'''» — ^  ^^  ^^  desire  and  do  hereby  authorize  you 
Henry  Gallan*  I  to  receive  into  the  Millbank  prison  the  prisoners  named 
and  I  in  the  margin,  who  will  be  sent  to  you  from  the  gaol 

Ibree  Others.    [  ^^  Jersey.     I  am,  Sir,  your  obedient  servant, 

«G.  Grey.'' 
"  The  Grovemor  of  Millbank  prison.'' 

And  further,  that  he  afterwards,  to  wit,  on  the  29th  day  of 
March/  in  the  year  1847,  received  into  the  Millbank  prison  and 
kept  in  his  custody  there  the  said  John  Brenan  and  Henry  Gallan, 
by  reason  of  the  premises  and  by  virtue  of  and  in  obedience  to  the 
said  order  of  the  said  Sir  Geoi^  Grey ;  and  that  these  were  the 
causes  of  his  detaining  the  said  «lohn  Brenan  and  Henry  Gallan  in 
his  custody,  and  whose  bodies  he  had  ready  as  by  the  said  writ  he 
was  commanded. 

Crowder  (on  Thursday,  April  29),  in  moving  that  the  prisoner 
be  discharged,  proposed  to  read  certain  affidavits  for  the  pur})ose 
of  shewing  that  the  Roval  Court  of  Jersey  had  no  jurisdiction, 
by  the  laws  of  that  island,  to  punish  by  transportation. 

Sir  J.  Jervisy  Attorney-General,  objected  that  no  use  could  be 
made  of  those  affidavits  upon  the  argument  on  the  return. 

LoKD  DfiNMAN,  C.  J. — I  think  we  must  have  some  authority  for 
the  use  of  affidavits  to  contradict  the  return. 

Crowder. — The  affidavits  are  rather  in  explanation  than  in  con- 
tradiction of  the  return. 

Lord  Denman,  C.  J. — ^The  question  which  we  have  now  to 
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^         dispose  of  is  whether,  upon  the  face  of  the  return,  a  sufficient  ground 
iSd  H.^ry''  oi  detention  is  shewn,  (a) 

Gallam.  Crowder  and  Lush,  for  the  prisoners. — Then  upon  the  face  of  it 

the  return  is  insufficient.  It  does  not  shew  that  the  Court  of  Jersey 
had  any  authority  to  pass  a  sentence  of  transportation.  This  is  the 
sentence  of  a  foreign  court  (Be  Carvs  Wilson,  14  Law  J.  Q.  B.  SOI)  ; 
and  it  is  a  sentence  not  known  to  the  common  law  of  England 
(4  Hawk.  P.  C.  297) ;  and  therefore  the  Court  will  require  a  state- 
ment that  the  jurisdiction  to  transport  existed.  It  is  no  answer  to 
the  remedy  by  habeas  corpus  to  say  that  the  objection  would  be 
ground  for  a  writ  of  error ;  because,  in  the  first  place,  it  is  not  at  all 
clear  that  any  writ  of  error  would  lie  upon  the  judgment  of  the 
Court  of  Jersey ;  at  all  events,  this  Court  could  have  no  judicial 
knowledge  of  the  fact,  if  it  were  so ;  and,  secondly,  if  this  Court  can 
/  see  clearly  that  the  liberty  of  a  subject  is  wrongfully  invaded,  it  will 
not  deprive  him  of  the  benefit  of  the  great  remedial  writ  of  habeas 
corptis.  In  Re  the  Canadian  Prisoners  (Leonard  Waison^s  case) 
(9  Ad.  &  Ell.  7S1),  the  return  was  much  fuller.  It  even  set  out  the 
statutes  giving  the  authority  to  pass  a  sentence  of  transportation. 
An  averment  that  the  power  of  transportation  existed  would  perhaps 
be  enough  ;  because  then,  in  an  action  for  a  false  retuni,  the  question 
might  be  raised.  The  return,  as  now  amended,  (6)  sets  out  an  order 
of  council  directing  the  transportation  of  the  prisoners  to  Van 
Diemen's  Land,  and  an  order  of  the  Secretary  of  State  authorizing 
their  reception  in  Millbank  prison ;  but  that  order  in  council  can 
have  no  eiFect  in  legalizing  a  sentence  passed  before ;  for  which 
purpose  legislation  would  oe  necessary.  The  order  in  council  is 
only  issued  in  furtherance  of  and  for  the  purpose  of  carrying  into 
execution  the  sentence  of  the  Royal  Court :  and  it  would  be  a  strange 
eiFect  of  such  a  document  if  it  should  be  held  to  give  to  that  sentence 
a  legality  which  otherwise  it  would  not  possess.  But  then  the  stat. 
5  Geo.  4,  c.  84,  s.  17,  will  be  relied  upon  ;  and  it  may  be  admitted 
that  the  ifacts  returned  bring  this  case  within  the  enacting  words  of 
that  clause;  but  then  the  recital  shews  to  what  cases  the  clause  is 
applicable ;  and  it  is  in  these  words :  '^  Whereas,  by  the  laws  in  force 
in^  some  parta  of  his  Majesty^s  dominions  not  within  the  United 
Kingdom,  offenders  convicted  of  certain  offences  are  liable  to  be 
punished  by  transportation  beyond  the  seas,  &c.,  and  there  may  be 
no  means  of  transporting  such  convicts  to  any  of  the  places  appointed 
by  his  Majesty  in  council  in  that  behalf,  without  first  bringing  them, 
to  En^lana.^  So  that  that  clause  applies  only  to  cases  where  the 
authority  to  punish  by  transportation  existed ;  and  was  clearly  not 
intended  to  confer  that  authority  where  it  did  not  exist  before.  But 
assuming  that  any  authority^  could  be  derived  from  that  section,  it 
only  autnorizes  the  imprisonment  of  the  offender  in  ^'  any  place  of 
confinement  provided  under  the  authority  of  this  Act  ;'^  ana  sec.  10 
requires  the  particular  prison  to  be  appointed  under  the  sign  manual, 

(a)  Leonard  WcUohU  obm  (9  Ad«  ft  Ell.  793,  783,  per  Lord  DcamaB,  C.  J.) ;  Cten» 
Wiivm'M  caae  (14  L.  J.  201,  Q.  B.). 

{b)  Oa  Monday,  April  26,  a  motioa  bad  been  made  by  the  Attorney-General  for  leave  to 
amend  the  return  by  adding  Uie  SnffUah  translation  of  the  order  of  the  Conrt  fit  Jersey,  Uie 
order  In  eonneU,  and  the  order  of  Sir  G.  Grey  (ride  the  return,  mipra).  Crowder  shewad 
cause,  but  the  Court  granted  the  application.  (See  Leonard  Watwn't  case,  9  Ad.  &  £U.  731.) 
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wkich  has  not  been  done  here.     [Pattebon,  J. — But  it  is  supposed  lU 

that  under  the  6  &  7  Vict.  c.  26,  s.  12,  the  Secretary  of  State  could  Jo»*  B»«wak 
order  their  removal  to  Millbank  prison,  though  another  had  been  ^^^Jl^*^**^ 
appointed  under  the  sign  manual ;  and  if  so,  surely  be  might  issue 
mk  order  sending  them  to  that  prison  in  the  first  instance!]  That 
statute  is  for  the  r^ulation  of  tne  Millbank  prison  only,  and  is  not 
in  pari  materid  with  the  5  Greo.  4,  c.  84;  and  the  12th  section 
dearly  refers  only  to  convicts  in  this  country. 

Sir  John  JermSj  Attorney-General,  Sir  2>.  Dundaa,  Solicitor- 
General,  Hill^  and  Waddington^  contri. — This  is  not  a  court  of 
appeal^  or  a  court  of  error  from  the  judgments  of  the  Royal  Court  of 
Jersey ;  and  as  this  return  states  that  that  Court  had  jurisdiction  over 
the  offence,  it  is  sufficient.  This  Court  is  bound  to  assume  that  the 
sntenoe  of  a  competent  court,  remaining  unreversed,  is  right. 
Jfar  V.  Suddis  (1  East,  d06).  Same's  case  (2  Roll.  Rep.  157),  and 
BroBs  Cn>8by*8  case  (8  Wils.  199),  are  quite  in  point.  In  Barne's 
esse,  where  the  prisoner  was  in  custody  under  a  commitment  by  an 
Admiralty  Court,  and  bad  been  brought  up  by  habeas  eorpue^ 
Montague,  C.  J.  said,  ^^  It  appears  by  the  words  oonatderatum  eat 
that  there  was  a  judgment  given  against  him ;  and  although  the 
manner  of  their  proceeding  oe  not  according  to  our  law,  yet  we 
GSiiDot  redress  it  by  the  course  now  taken  f  and  in  Rew  v.  Suddis, 
Lord  Kenyon,  C.  J.  said  (p.  814),  ^^  The  prisoner,  in  this  instance, 
has  been  tried  before  a  court  of  competent  jurisdiction  at  Gibraltar, 
by  which  he  has  been  convicted  of  receiving  certain  goods,  knowing 
them  to  have  been  stolen,  and  has  been  sentenced  to  transportation 
for  fourteen  years.  It  is  not  denied  but  that  for  the  same  corpus 
dsBeti  (not  indeed  in  the  same  form),  the  same  judgment  might  have 
beoi  given  in  the  courts  here,  if  the  principal  naA  been  convieted,-— 
iridch^  however,  does  not,  in  truth,  at  all  anect  the  guilt  of  this  man ; 
but  it  18  said  that  this  not  appearing,  we  must  take  the  sentence  to 
be  lUegaL  Whether  the  pnncipal  were  or  were  not  convicted,  does 
not  appear  upon  this  return ;  it  only  says,  taliterprooessum  est,  &c.: 
wl^,  tnerefore,  are  we  to  conclude  that  the  sentence  is  illegal  ?  We 
aienot  now  sitting,  as  a  court  of  error,  to  review  the  r^ularity  of  their 
proceedings,  nor  are  we  to  hunt  after  possible  objections.'"  The 
ssme  principle  is  stated  by  Lord  Denman,  C.  J.  in  Carus  Wilson's 
CMC  (14  L.  J.  Q.  B.  204).  [Loan  Denman,  C.  J.~We  are  quite 
of  opinion  tint  we  must  assume  that  the  Court  at  Jersey,  having 
jurisdiction  over  the  aSeoee,  has  passed  a  sentence  which  the  law 
there  allows ;  but  there  remains  the  question  as  to  the  Transportation 
Act  (5  Geo.  4,  c  64).]  That  Act  authorizes  the  imprisonment  in 
Bnglaod  of  any  convict  adjudged  to  transportation  by  any  court  or 
jndge  in  any  part  of  his  Majesty^s  dominions  not  witnin  die  United 
Aingdom ;  and  then  the  6  &  7  Vict.  c.  26,  s.  14,  embodies  that 
statute,  and  (by  sec.  12)  empowers  the  Secretary  of  State  to  direct  the 
nmovdl  to  the  Millbank  prison  of  any  convict  under  sentence  of 
transportation.  But,  upon  habeas  corpus,  the  Court  will  not  inquire 
ioto  the  place  of  impnsonnient  if  the  right  to  imprison  appears.  In 
Leonard  Waisovis  case,  the  return  did  not  stale  that  the  prison  at 
Liverpool  was  appointed  by  warrant  under  the  sign  manual ;  only 
tint  it  was  a  convenient  place  of  custody.  In  fact,  the  provisions  of 
5  Geo.  4,  c  84,  would  appear  to  be  unnecessary  to  justify  an  im- 

VOL.  11.  K 
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^«  prisonment  in  execution  of  a  lawful  sentence  of  transportation.    It 

''and  Hbkry*'  ^^^  ^  doubtful  what  would  be  ihe  effect  of  an  order  in  oouudly 
GajliIh?     made  ea?  post  facto  upon  a  colony  where  the  Queen  has  the  absolute 
power  of  making  laws. 

Crowdevy  in  reply. — The  objections  arising  upon  the  return  ta 
a  writ  of  habeas  corpus  are  quite  independent  of  the  right  to  bring 
error.  The  argument  for  the  prisoners  is,  that  these  proceedingn^ 
assume  a  right  to  transport,  wtiich  ought  to  be  expressly  statra* 
[WiGHTMAK,  J. — I  understand  you  to  argue  that  the  Court  had  not 
competent  jurisdiction  to  transport.]  Yes;  it  is  admitted  that  the 
return  need  not  shew  the  regularity  of  the  proceedings,  but  it  must 
shew  the  jurisdiction : — for  example,  it  woula  not  be  necessary  to  state 
that  the  sentence  was  correct  as  to  the  number  of  years  for  which  the 
transportation  was  to  last ;  but  as  the  punishment  by  transportation 
is  of  a  peculiar  kind,  unknown  to  the  common  law  of  England,  the 
authority  to  inflict  it  ought  to  be  stated.  The  cases  dted  {Bame'0 
case  and  Rex  v.  Suddis)  are  not  analogous.  In  Rex  v.  Sttddia 
the  return  stated  a  trial  by  court-martial  at  Gibraltar  for  an  offence 
in  breach  of  the  articles  of  war ;  and  the  argument  turned  upon  the 
construction  of  British  Acts  of  Parliament  regulating  courts-martial 
in  foreign  parts ;  so  that  the  sentence  might  be  considered  as  the 
sentence  of  an  English  Court.  But  the  return  did  also  distinctly  set 
out  the  authority  to  transport ;  and  Grose,  J.  said,  ^*  It  is  enough 
that  we  find  such  a  sentence  pronounced  by  a  couit  of  competent 
jurisdiction  to  inquire  into  the  offence,  and  with  power  to  inflict 
such  a  punishment'^  SoLe  Blanc,  J.,  ^^  It  is  sufficient  for  the  officer 
having  him  in  his  custody  to  return  to  the  writ  of  habeas  corpus^ 
that  a  court  having  a  competent  jurisdiction  had  inflicted  such 
a  sentence  €u  they  had  authority  to  do.""  Further,  the  return  ought 
to  trace  the  prisoner  into  the  proper  custody  in  this  country,  as  was 
done  in  the  Canadian  Prisoners'  case,  and  should  have  shewn,  at 
least,  that  the  requisites  of  the  10th  sec.  of  5  Geo.  4,  c.  84,  had  been 
complied  with,  it  any  authority  were  claimed  under  it.  But,  in  truths 
that  Act  applies  only  to  the  cases  in  which  a  sentence  of  transport- 
ation  miffht  be  lawfull;^  imposed ;  and  the  I5!th  sect,  of  6  &  7  Vict, 
c.  26,  refers  only  to  prisoners  under  sentence  of  transportation  by 
English  courts.  [Pattsson,  J.— If  they  want  the  assistance  of  the 
Stat.  5  Geo.  4,  c.  84,  they  must  bring  themselves  within  it ;  and  one  of 
the  facts  necessary  is,  that  they  should  come  within  the  preamble.] 
Yes ;  and  if  then:  return  brought  them  within  the  preamble,  then 
the  prisoners  would  have  their  remedy  by  an  action  for  a  false  return. 
But  if  they  are  remanded  upon  tnis  return,  what  remedy  would 
they  have,  though  in  fact  they  have  been  illegally  transported  ?  The 
remedy  by  writ  of  habeas  corpus  will  become  quite  illusory  if  such 
a  return  were  allowed. 

The  Attorney-General. — I  do  not  acquiesce  in  the  statement  that^ 
by  the  law  of  Jersey,  the  Royal  Court  has  no  jurisdiction  to  pass 
a  sentence  of  transportation. 

Patteson,  J.— The  question  still  remains  whether  you  ought  not 
to  have  shewn  affirmatively  that  it  has.  Cur.  adv.  vuU^ 

ft 

Loan  Denhan,  C.  J.,  now  delivered  the  judgment  of  the 
Court. — In  the  case  of  the  habeas  corpus  which  was  argued  this 
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Term,  the  return  of  the  gaoler  is  the  act  or  order  of  the  Royal  ^ 

Court  of  Jersey,  stating  that   John  Brenan   and  Henry  Gallan  J«"J^»shak 

were  both  convicted  of  burglary  by  that  Court,  which  is  a  com-      Gallak. 

peCent  court  to  try  and  punish  for  that  crime,  and  by  that  Court 

sentenced  to  be  transported  for  seven  years  from  Jersey  to  such 

place  as  her  Majesty  in  council  shall  be  pleased  to  order.     The 

letum  further  states  an  order  made  by  her  Majesty  in  council, 

directing  the  transportation  of  the  said  two  convicts  from  Jersey  to 

Van  Diemen's  Land,  for  the  term  of  seven  years,  and  their  being 

in  his  custody  in  pursuance  of  that  sentence.     No  objection  was 

made  to  the  return  on  the  ground  that  it  did  not  shew  jurisdiction 

in  the  Court  to  try  and  punish  for  the  crime  of  burglary,  but  it  was 

said  to  be  bad  for  not  shewing  further  that  the  Court  bad  power  to 

punish  by  transportation.     We  think,  however,  that  the  Court  hav- 

ii^  competent  jurisdiction  to  try  and  punish,  and  the  sentence  being 

un-reversed,  we  cannot  assume  that  it  was  not  warranted  by  law  nor 

require  the  authority  of  the  Court  to  pass  the  sentence  to  be  set  out 

by  the  gaoler  upon  the  return.     We  are  bound  to  assume  primd 

fade  that  the  unreversed  sentence  of  a  court  of  competent  jurisdio* 

tioo  is  correct ;  otherwise  we  should,  in  fact,  be  constituting  ourselves 

a  court  of  appeal,  without  the  power  to  reverse  the  judgment   The 

power  of  detaining  persons  so  convicted  in  prison  in  this  countty,  is, 

py  the  statute  of  5  Greo.  4,  c.  84,  s«  17,  expressly  given  ;  but  the 

recital  in  the  preamble  of  that  section  shews  what  was  the  occasion 

of  passing  it.     It  recites  that  by  the  law  in  force  in  someparts  of  her 

Majesty's  dominions,  not  within  the  United  Kingdom,  offenders  were 

liable  to  be  punished  by  transportation  ;  and  that  there  might  be  no 

means  of  transporting  them  without  first  bringing  them  to  £ngland, 

and  then  that  clause  enacts,  "  that  whenever  any  convict  adjudged 

to  transportation  by  any  court  or  judge  in  any  part  of  his  Majesty'^s 

dominions  not  within  the  United  Kingdom,  shall  be  brought  to 

England  in  order  to  be  transported,  it  snail  be  lawful  to  imprison 

ta^  offender  in  any  place  of  confinement  appointed  under  this  Act.^ 

No  words  could  have  more  clearly  intimated  that  the  fact  of  the 

sentence  having  been  passed  by  such  Court  founds  the  right  to  detain, 

and  that  the  validity^  or  irregularity  of  the  sentence  is  not  to  be 

called  in  question.     Even  if  that  sentence  is  erroneous,  as  has  been 

before  observed,  the  Court  could  not  set  it  aside,  or  inquire  into  its 

propriety,'  or  deny  it  that  effect  which  the  law  assigns  to  it.     But 

it  was  said  that  the  detention  did  not  appear  to  be  in  any  of  the 

E articular  prisons  to  be  appointed  under  tiie  provisions  of  the  Act ; 
ut  we  consider  those  enactments  as  directory,  and  that  they  do  not 
interfere  with  the  power  created  in  general  terms  by  the  17th  section. 
The  non-observance  of  some  particular  as  to  sending  to  those  prisons 
and  as  to  the  manner  in  which  those  prisons  may  &  managed,  may 
possibly  expose  the  officers  to  censure ;  but  it  does  not  require  the 
discharge  of  a  criminal  convicted  by  a  competent  court  within  her 
Majesty's  dominions  of  a  crime  well  known  to  our  laws,  condemned 
to  a  punishAient  equally  known  to  them,  and  brought  to  this  coun- 
try under  a  sentence  of  the  Court  within  that  part  of  her  Majesty's 
dominions.  We  are  therefore  of  opinion  that  the  prisoners  must 
be  remanded.  Prisoners  remanded. 

k2 
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COURT  OF  QUEEN'S  BENCH. 

Trifdiy  Term. — Saturday^  May  82. 

The  Qu£en  v.  Joseph  ScHL£siN6E&.(a) 

Perjwry-^B%iffieimejf  of  mdictmml — Vmrumee^Wrii  of  Mal^-THal  brfore  the  Se^ 
eonday  of  London— Ami§nm€Ht  iffpefywy—MnteriaUiyqf/alte  •taiemmi — 
Evidence  qf  trial— Poetea, 

jUiindieimeni  for  perjury  stated  that  upon  the  eaecutUm  nf  a  writ  of  trial  eeriam 
iuueicame  on  to  be  tried  before  W,  H,^  Eeq»,  and  T.  8,,  Esq,,  then  being  sheriff's 
of  London.     The  trial,  in  fact,  took  place  before  the  secondary: — 

Held,  that  the  Court  was  bound  to  take  Judicial  notice  that  the  sher^  has  power  to 
s^fpaint  a  dspsUy  or  umdsr-shsr\ff ;  and  that  the  secondary  is  the  deputy  qf  the 
sheriff  of  London;  that  the  acts  qf  the  under^heriff  are  those  qf  the  sheriff",  tmd 
that  the  allegation  was  therefore  correct, 

SMd,  aiso,  that  the  allegation  that  certain  issues  came  on  to  be  tried^  and  were  tried^ 
was  aufftdmUy  pnmed  by  the  production  qf  the  record,  with  thepostca  indorsed 
thereon,  although  the  postea  stated  the  verdict  qf  the  Jury  upon  one  only  of  two 
issues  Joined  on  the  record. 

The  assignment  qf  perjury  was  as  follows:  '*  That  the  said  J.  8.  took  his  corporai 
oath,  Sfc,  and  did  falsely,^,  depose,  8fe.  in  substance  and  to  the  eff'eet  following, via,  s 
that  he  thenthought  that  the  words  inreditUi  were  not  his  writing,  and  that  ha  had 
rsot  in  the  presence  qfD.  written  the  said  words,*'  with  an  averment  of  the  materia 
ality  of  the  questions,  and  an  assignment  that  in  truth  and  in  fact,  when  he  so 
deposed,  he  thought  that  the  words  so  written  in  red  ink  were  his  writing,  and  thai 
he  had,  in  tkeprssanceofD^  written  the  words : — 

Held,  that  it  was  no  objection  to  the  indictment  that  the  drfendant  had  sworn  only 
that  **  he  thought"  the  words  were  not  his  writing ,-  and  that  the  latter  part  qf  the 
false  statement  as  to  the  presence  qf  D.  was  not  necessarily  immateriaL 

Th«  Quuh   TNDICTMENT  for  perjury. 

w.  J_     rpjjg  £ygj  count  stated,  "  That  on  the  6th  day  of  December,  in 

scHLunroiE.  ^j^^  ^^  ^^^^^  j^^^j  jg^^  .^  London,  in  the  parish  of  St.  Michael 
Basfflshaw,  in  the  ward  of  Bassishaw,  and  withm  the  jurisdiction  of 
this  Court,  upon  the  execution  of  a  certain  writ  of  trial  before  that 
time  issued,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  out  of  her  Majesty'^s  Court  of  Common  Pleas  at 
Westminster,  in  the  county  of  Middlesex,  and  directed  to  the  Sheriffs 
of  London  aforesaid,  in  a  certain  action  on  promises  then  pending  in 
the  said  Court  of  Common  Pleas,  in  which  one  James  Wyld  was 
plaintiff,  and  one  Theodore  Flersheim  was  defendant,  and  by  which 
said  writ  the  said  sheri&  were  commanded,  pursuant  to  the  statute 
in  that  case  made  and  provided,  that  they  should  summon  twelve 
free  and  lawful  men  of  their  city  duly  qualified  accordii^  to  law, 
who  should  be  in  nowise  akin  to  the  said  plaintiff  in  the  said  action, 
or  to  the  said  defendant  in  the  said  action,  and  that  they  the  said 
sheriffs  should  proceed  to  try  such  said  issues  accordingly,  and  when 
the  same  shoula  have  been  tried  in  manner  aforesaid,  that  they  the 
said  sheriffs  should,  on  the  7th  day  of  December  then  instant,  being 
December  in  the  year  of  our  Lord  1844,  make  known  to  the 

1'ustices  of  our  said  Lady  the  Queen,  at  Westminster,  what  should 
lave  been  done  by  virtue  of  the  said  writ,  with  the  finding  of  the 
jury  thereon  indorsed.    That  the  said  issues  came  on  to  be  tried,  and 

(«)  RtpQffted  by  A.  Bittlbston,  Esq.,  Barriiter-at^law. 
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then  and  there,  within  the  jurisdiction  aforesaid,  were  tried  in  due  Tbx  Qvinr 
ibnn  of  law,  before  William  Hunter,  Esquire,  and  Thomas  Sidney,  -^  *• 
Esquire,  then  being  sheriffs  of  London  aforesaid,  by  a  jury  of  the  *^"''"'*®"** 
dty  of  London  aforesaid,  in  that  behalf  duly  taken  and  sworn 
between  the  said  parties.  That  upon  the  said  trial  of  the  said 
issues,  one  Joseph  Schlesinger,  late  of  London  aforesaid,  gentleman, 
in  his  own  proper  person  came  before  the  said  William  Hunter  and 
Thomas  Sidney,  then  being  the  sheriff^  of  London  aforesaid,  and  was 
then  and  there,  and  within  the  jurisdiction  aforesaid,  produced  and 
examined  upon  the  trial  of  the  said  issues  as  a  witness  on  the  part  and 
behalf  of  the  said  James  Wjld,  and  the  said  Joseph  Schlesinger  then 
and  there  and  within  the  Jurisdiction  aforesaid,  before  the  said  William 
Hunter  and  Thomas  Sidney,  then  being  such  sheriffs  as  aforesaid,  and 
before  the  said  jury  so  sworn  as  aforesaid,  did  on  the  said  trial  take 
his  onrporal  oath  as  such  witness  as  aforesaid,  and  was  then  and 
there,  and  within  the  jurisdiction  aforesaid,  duly  sworn  that  the  evi* 
dence  that  he,  the  said  Joseph  Schlesinger,  should  ^ve  to  the  Court 
and  the  jury  sworn  between  the  parties  aforesaid,  touching  the 
matters  in  question  on  the  said  issues,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  they,  the  said  William  Hunter 
and  Thomas  Sidney,  then  being  such  sheriffs  as  aforesaid,  then  and 
there  and  within  the  jurisdiction  aforesaid,  having  sufficient  and 
competent  power  and  authority  to  administer  the  said  oath  to  the 
said  Joseph  Schlesinger  in  that  behidf.  That  at  the  time  when  the 
said  Joseph  Schlesinger  was  so  sworn  as  aforesaid,  he,  the  said 
Joseph  Scnlesinser,  was  a  Jew,  and  not  a  Christian,  and  that  he,  the 
aaid  Joseph  Schlesinger,  so  then  being  such  Jew,  was  then,  when  he 
was  so  sworn  as  aforesaid,  and  there  and  within  the  jurisdiction 
aforesaid,  so  sworn  as  aforesaid,  in  the  manner  and  form  by  which 
Jews  were  then  accustomed  to  be  sworn,  and  which  was  tnen  con- 
sidered by  Jews  to  be  the  obligatory  manner  and  form  of  bein^ 
sworn.  That  then  and  there  and  within  the  jurisdiction  aforesaid, 
at  and  upon  the  said  trial  of  the  said  issnes  so  joined  and  between 
the  said  parties  as  aforesaid,  and  after  the  said  Joseph  Schlesinger 
was  so  sworn  as  aforesaid,  and  while  he  was  being  examined  as  such 
witness  as  aforesaid,  a  certain  paper  writing  then  containing,  amongst 
odier  things,  the  respective  woras  written  in  red  ink  and  hereinafter 
in  that  behalf  mentioned,  in  different  parts  of  the  said  paper  writing, 
that  is  to  say,  containing  in  one  part  thereof  the  seven  words  fd- 
lowing,  written  in  red  ink,  that  is  to  say,  <  his  own  name  on  his 
own  record,'  and  in  another  part  thereof  the  two  words  following, 
written  in  red  ink,  that  is  to  sajr,  '  not  ordered,'  and  in  another 
part  thereof  the  five  words  following,  written  in  red  ink,  that  is  to 
say,  *  asked  leave  to  do  so,'  and  in  another  part  thereof  the  four 
words  following,  written  in  red  ink,  that  is  to  say,  <  his  own  name 
under,'  and  in  anotlwr  part  thereof  the  two  words  following,  written 
in  red  ink,  that  is  to  say,  *  not  ordered,'  now  produced  and  shewn 
to  the  said  Joseph  Schlestaffer.  That  then  and  there,  and  within  the 
jurisdiction  aforesaid,  thefiSlowing  questions  became  and  weremate^ 
rial,  that  is  to  say,  whether  the  said  Joseph  Schlesinger  then  thought 
that  the  said  words  so  written  in  red  ink  as  aforesaid  were  his  the  said 
Joseph  Schlesinger's  writing,  and  whether  the  said  Joseph  Schlesinger 
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TsE  QoixK  bad  in  the  presence  of  one  William  Dipple  written  the  said  words  so 

^     P'         written  in  red  ink.     That  the  said  Joseph  Schlesinger,  being  so 

ScRLBUNou.  g^^j-u  j^g  aforesaid,  not  having  the  fear  of  Grod  before  his  eyes,  nor 

regarding  the  laws  of  this  realm,  but  bein^  moved  and  seduced  by  the 

instigation  of  the  devil,  and  contriving  and  intending  to  defeat  the  due 

course  of  law  and  Justice,  and  unjustly  to  aggrieve  we  said  Theodore 

Flersheim,  the  defendant  in  the  said  action,  and  to  subject  him  to 

the  payment  of  sundry  heavy  costs,  charges,  and  expenses  then  and 

there,  to  wit,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

1844,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  and 

within  the  jurisdiction  aforesaid,  on  the  said  trial  of  the  said  issues, 

upon  his  oath  aforesaid,  falsely,  corruptly,  knowingly,  wilfully,  and 

maliciously,  before  the  said  jurors  so  sworn  as  aforesaid  before  William 

Hunter  and  Thomas  Sidney,  then  being  such  sheriffs  as  aforesaid^ 

upon  his  oath  aforesaid,  did  depose  and  swear,  amongst  other  things, 

in  substance  and  to  the  effect  following;  that  is  to  say,  that  the 

said  Joseph  Schlesinger  then  thought  that  the  said  words  so  written  in 

red  ink  were  not  his  the  said  Joseph  Schlesinger^s  writing,  and  that 

he  the  said  Joseph  Schlesinger  had  not  in  the  presence  of  the  said 

William  Dipple  written  the  said  words  so  written  in  red  ink; 

whereas,  in  truth  and  in  fact,  the  said  words  so  written  in  red  ink 

were  his  the  said  Joseph  Schlesinger^s   writing;    and  whereas  in 

truth  and  in  fact  the  said  Joseph  Schlesinger  then  and  there,  and 

within  the  jurisdiction  aforesaia,  when  he  so  deposed  as  aforesaid, 

thought  that  the  said  words  so  written  in  red  ink  as  aforesaid  were 

his  the  said  Joseph  Schlesinger^s  writing;    and  whereas  also,  in 

truth  and  in  fact,  at  the  time  when  the  said  Joseph  Schlesinger 

so  deposed  as  aforesaid,  he,  the  said  Joseph  Schlesinger,  had  in  the 

presence  of  the  said  William  Dipple  written  the  said  words  so 

written  in  red  ink.    And  so  the  jurors  aforesaid,  upon  their  oath 

aforesaid,  do  say  that  the  said  Joseph  Schlesinger,  on  the  6th  day 

of  December,  in  the  year  of  our  Lord  1844,  at  London  aforesaia, 

in  the  parish  and  wara  aforesaid,  and  within  the  jurisdiction  of  this 

Court,  before  the  said  William  Hunter  and  Thomas  Sidney,  so  then 

being  sheriffs  of  London  as  aforesaid,  and  so  then  and  there,  and 

within   the  jurisdiction  aforesaid,   having  competent  power  and 

authority  to  administer  the  said  oath  to  the  said  Joseph  Schlesinger 

as  aforesaid,  by  his  own  act  and  consent,  and  of  his  own  most 

wicked  and  corrupt  mind,  in  manner  and  form  aforesaid,  falsely, 

wickedly,  and  corruptly  did  commit  wilful  and  corrupt  perjury,  to 

the  great  displeasure  of  Almighty  God,  in  contempt  of  our  tlady 

the  Queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all 

others  in  the  like  case  offending,  and  against  the  peace  of  our  Lady 

the  Queen,  her  crown  and  dignity.^ 

At  the  trial,  which  took  place  before  Lord  Denman,  C.  J.,  in 
London,  during  the  sittings  after  Easter  Term,  1846,  the  record  in 
the  action  of  Wyld  v.  Fleraheimy  with  the  poatea  indorsed  thereon, 
was  produced.  The  action  was  on  promises,  and  there  were  two 
issues  raised  upon  the  record,— one  on  a  plea  of  nan  assumpsit^  the 
other  on  a  plea  of  payment ;  but  the  postea  only  stated  the  verdict 
of  the  jury  upon  the  first  of  those  issues.  It  was  further  proved 
that  the  trial  of  those  issues  took  place  before  Mr.  James,  the 
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Secondary  of  London,     A  verdict  of  guilty  was  found  upon  the    Thi  Qam 
first  count,  and  of  not  guilty  upon  the  second  and  third.     In  the  g       *'• 
following  Term  a  rule  nisi  was  obtained  to  arrest  the  judgment. 

Crompton  now  shewed  cause. — The  first  objection  is,  that  the 
indictment  should  have  stated  that  the  issues  came  on  to  be  tried 
before  the  secondary,  and  not  before  the  sheriffs ;  but  the  secondary 
in  London  is  the  sheriffs  deputy,  and  the  acts  of  the  deputy  are 
the  acts  of  the  principal.  Then  the  rule  of  pleading  is  to  state  the 
acts  of  the  deputy  as  the  acts  of  the  principal.  The  statute 
28  Hen.  6,  c.  9,  s.  1,  authorizes  and  requires  the  sheriff  to  appoint 
a  deputy ;  the  statute  12  Ed.  2,  c.  5,  s.  1,  requires  sheriffs  to  return 
the  king's  writs  in  their  own  names ;  and  the  17th  section  of  S  &  4 
WnL  4,  c.  42,  under  whicli  the  writ  of  trial  issues,  recognises  the 
act  of  the  deputy  as  the  act  of  the  sheriff,  for  it  mentions  all  as 
bemg  done  by  the  sheriff,  although  the  18th  section  shews  that  the 
trial  may  take  place  before  the  deputy.  In  Stroud  v.  Watts  (15  L.  J. 
C.  P.  196 ;  2  C.  6.  929)  it  was  decided  that  upon  the  execution  of 
a  writ  of  inquiry  directed  to  the  sheriff,  in  an  action  for  a  malicious 
prosecution,  in  which  the  damages  are  under  40s.,  a  certificate  under 
the  statute  3  &  4  Vict.  c.  24,  s.  2,  to  entitle  the  plaintiff  to  costs, 
should  be  signed  by  the  under-sheriff  in  the  name  of  the  sheriff,  and 
not  in  his  own  name.  The  indictment  would  have  been  bad  if  it 
had  merely  stated  a  trial  before  the  secondary,  because  the  writ  of 
trial  must  be  directed  to  the  sheriff,  and  returned  hj  him ;  and  if  it 
I  had  stated  that  the  writ  was  directed  to  the  sheriff  and  the  trial 
had  before  the  under-sheriff,  it  would  still  be  bad,  either  for  argu- 
mentativeness, or  for  not  shewing  a  trial  by  the  proper  tribunal. 
R^.  V.  Ihtnn  (2  Moo.  C.  C.  297 ;  1  Car.  &  E.  730)  is  expressly  in 
I  point.  There  the  perjury  was  proved  to  have  been  committed  upon 
I  the  execution  of  a  writ  of  trial,  directed  to  the  sheriff  of  Durham, 
I  the  trial  having  taken  place  before  Mr.  Stapylton,  the  sherifiTs 
aflsesaoTy  neither  the  sheriff  nor  the  under-sheriff  bein^  present. 
Hie  indictment  alleged  the  trial  to  have  taken  place  before  the 
sheriff;  and  a  majority  of  the  judges  held  that  there  was  no  variance. 
There  the  facts  were  much  stronger  than  here,  because  there  was 
!  no  evidence  that  Mr.  Stapylton  was  a  regularly  appointed  deputy  of 
I  the  sheriff,  as  the  secondary  of  London  is.  In  R^.  v.  JPerkin 
I  (7  Q.  B.  165)  an  inquisition  described  as  having  been  taken  before 
the  cc»oner,  and  signed  in  the  name  of  the  coroner,  **  by  E.  M.,  his 
^gputy,"  was  held  to  be  properly  so  described  and  signed ;  and 
Williams,  J.  said,  <^  The  signature  wonld  have  been  wrong  if  it  had 
been  by  die  deputy  in  his  own  name.  Where  an  ap?nt  acts  for  a 
principal,  the  act  should  be  described  as  that  of  the  principal."''  (Com. 
Dig.  tit.  "  Attorney,'*  c.  14.)  There  is  also  a  case  (Reof  v.  Alford)  in  a 
note  to  Arundel  v.  White  (14  East,  218),  where  Lord  EUenborough, 
C.  J.  said  that  a  trial  at  the  assizes  might  be  stated  to  have  taken 
jdaoe  either  before  one  judge  of  assize,  according  to  the  truth,or  before 
die  two,  according  to  the  contemplation  of  law.  The  second  objec- 
tion is,  that  the  party  is  stated  only  to  have  sworn  "  as  he  thought  ;** 
and  the  following  passage  from  the  8  Inst.  (p.  166)  was  cited  in 
support  of  it.  Having  described  perjury  to  be  "  a  crime  committed 
where  a  lawful  oath  is  ministered  by  any  that  hath  authority,  to  any 
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Jmm  Qvjon  person,  in  any  judicial  proceeding,  who  sweareth  absolutely  and 
V*  falsely  in  a  matter  material  to  the  issue,^  Lord  Coke,  in  a  comment 

ScBUttDMEft.  ^p^jj  ^jjg  ^ordg  «c  ^jjQ  sweareth  absolutely,'*  adds,  "  for  the  deposi- 
tion must  be  direct  and  absolute,  and  not  utptttat,  nor  sicut  memi- 
nit^  nor  ut  credit^  &c.  But  that  cannot  be  understood  as  applying 
^  to  cases  where  the  jury  find  that  the  defendant  absolutely  knew  s 
fact  which  he  swore  that  he  thought  did  not  exist;  or  if  it  does 
apply  to  such  a  case,  it  is  not  law.  {Rew  v.  Pedley^  1  Leach,  C.  C. 
827.)  Here,  at  all  events,  the  defendant  swore  absolutely  that  in  the 
presence  of  D.  he  did  not  write  the  words.  The  third  objection  is, 
that  the  postea  proved  the  trial  of  one  issue  only ;  whereas  the 
indictment  alleged  that  divers  issues  came  on  to  be  tried,  and  weie 
tried  :  but  it  is  quite  immaterial  whether  they  were  tried ;  and  the 
record  proves  that  more  than  one  issue  came  on  to  be  tried.  The 
jury  must  have  been  sworn  to  try  the  issues ;  and  the  neglect  of  the 
sheriff  to  make  a  proper  return  cannot  render  the  defendant  less 
liable  to  be  convicted  of  perjury.  The  penury  was  committed  the 
moment  the  false  words  came  from  his  mouth ;  and  if  the  necessary 
proceedings  could  have  been  taken,  he  might  have  been  tried  instanter. 
An  erroneous  record  will  sustain  an  indictment  tar  peijury.  Besides, 
the  allegation  of  divers  issues  is  divisible,  and  is  proved  by  one 
issue^  if  one  issue  is  enough  to  support  the  count.  Lastly,  it  is  said 
that,  whether  the  words  were  written  in  the  presence  of  Dipple 
or  not,  is  not  shewn  to  be  material ;  but  the  materiality  is  averred, 
and  the  rest  is  matter  of  evidence.  In  Rea^  v.  Dowlin  (5  T.  R. 
311, 318),  Lord  Kenyon,  C.  J.  said,  ^'  It  has  always  been  adjudged 
to  be  sufficient  to  allege  generally  that  the  particular  question  became 
a  material  question  ;^  and  that  has  been  the  course  of  criminal 
pleading  ever  since.  If  it  may  be  material,  no  objection  arises  upon 
the  indictment. 

Sir  F.  Thesiger  and  Gray^  contrk. — Great  precision  is  necessary 
in  stating  the  authority  by  which  the  oath  is  administered.  Thus, 
where  an  indictment  stated  the  oath  to  have  been  taken  before  jus- 
tices assigned  to  take  the  assizes,  before  A.B.,  one  of  the  said  jus- 
tices, &c«,  and  it  appeared  that  the  oath  was  administered  when  the 
judge  was  sitting  under  the  commission  of  operand  terminer ^  and 
gacl  delivery,  it  was  holden  a  fatal  variance.  {Rex  v.  Lincoln^ 
Auss.  &  Ry.  421.)  And  here,  therefore,  the  trial  should  have  been 
alleged  to  have  taken  place  before  the  secondary,  as  the  fact  was  ; 
for  by  the  3  &  4  Wm.  4,  c.  42,  s.  18,  the  deputy  of  the  sheriff  is 
treated  as  an  independent  officer,  and  is  authorized  to  grant  certi- 
ficates under  his  hand  as  a  judge  at  Nisi  Pritts.  Beg,  v.  Perkm 
was  the  case  of  a  coroner,  and  was  decided  upon  the  statute  6  &  7 
Vict.  c.  83,  s.  1,  which  expressly  provided  that  the  acts  of  thedepu^ 
should  be  <^  deemed  and  taken,  to  all  intents  and  purposes  whatso- 
ever, to  be  the  acts  and  deeds  of  the  coroner."  No  such  words  are  to 
be  found  in  the  3  &  4  Wm.  4,  c.  42,  and  it  would  be  very  dangerous 
to  allow  the  acts  of  any  person  who  might  assume  to  be  deputy  to 
be  stated  as  the  acts  of  the  sheriff ;  because  such  a  person  mignthave 
no  authority  whatever  to  administer  an  oath.  That  appears  to  have 
been  the  case  in  Reg.  v.  Dunn  (1  Car.  &  E.  730),  ft>r  the  perscm 
who  presided  as  deputy  of  the  sheriff  is  called  the  sheriff^s  i 
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and  the  sheriff  has  no  power  to  appoint  an  assessor.  He  has  power  ^*  Quiw 
to  appoint  a  deputy,  who  is  called  the  under-sheriff,  and  is  a  sworn  scHLimanu 
ofBcer,  well  known  to  the  law.  (Bacon's  Abr.  tit.  «  Sheriff,^  H. 
pp.  184, 188.)  [Coleridge,  J.— The  1 7th  section  of  8  &  4  Wm.  4, 
c  42,  only  uses  the  term  sheriff,  and  that  is  the  section  which  gives 
the  authority  to  try ;  then  the  18th  section  uses  both  terms,  sheriff 
and  under-sheriff;  but  the  term  sheriff  in  the  17th  section  must  in- 
clude both ;  and  if  so,  in  the  city  of  London  it  would  include  the 
seoandary.]  No  proof  was  given  as  to  the  office  of  secondary. 
[EsLE,  J. — ^There  can  be  no  question,  that  in  the  city  of  London 
the  secondary  is  the  deputy  of  the  sheriff.  Coleridge,  J. — The 
ovder,  under  the  17th  section,  must  direct  a  trial  before  the  sheriff." 
But  the  18th  section  authorizes  a  trial  before  the  deputy,  anc 
empowers  him  to  grant  a  certificate.  [Erle,  J. — In  the  name  of 
the  high  sheriff,  according  to  Stroud  v.  Watts.]  Stroud  v.  Watts 
was  decided  upon  another  statute,  the  S  &  4  Vict.  c.  S4,  s.  2,  autho- 
rizing a  judge  to  certify  that  the  grievance  was  wilful  and  malicious. 
[Lord  Dekman,  C.  J. — The  under-sheriff  certified  in  the  name  of 
Ae  sheriff;  and  the  Court  of  Common  Pleas  held  the  certificate 
sufficient.]  Then  the  sheriff  himself  might  certify,  though  the 
under-sheriff  tried.  The  impossibility  of  so  holding,  proves  that 
the  under-sheriff  is  an  officer  having  an  independent  authority  to 
try.  (Pippet  V.  Hearn,  6  B.  &  Aid.  634.)  Secondly,  the  evidence 
given  by  the  defendant  was  not  of  that  positive  and  absolute  cha- 
racter upon  which  peijury  can  be  assigned.  [Erle,  J. — Suppose, 
upon  the  ordinary  question  as  to  the  identity  of  a  criminal,  a  witness 
swore  ^*  I  think  the  prisoner  is  the  man,"*^  he  knowing  at  the  time 
that  the  man  was  twenty  miles  off;  could  not  perjury  be  assigned 
upon  that  statement  ?]  3  Inst.  166  is  precisely  in  pomt.  In  Hex 
▼.  Pedley  the  (question  did  not  come  directly  before  the  Court,  and 
diere  the  swearing  was  that  he  believed^  which  is  stronger  than  that 
he  thought  The  strong  opinion  of  De  Grey,  C.  J.,  in  Miller'^s  case, 
quoted  in  Rex  v.  Pedley  (1  Leach,  827),  does  not  appear  in  Wilson's 
or  Blackstone's  report  of  that  case.  At  all  events,  tne  assignment  is 
not  sufficient,  if  it  merely  negatives  the  belief.  [Lord  Denman, 
C.J. — Should  it  have  bc^n  that  he  did  not  think  that  it  was  not 
Ms  writing  ?]  It  ought  to  allege  that  the  witness  knew  the  con- 
trary to  be  true.  This  objection  applies  to  the  first  statement  set 
oat  in  the  indictment ;  ana  the  second  statement  is  removed,  because 
there  was  nothing  at  the  trial  to  shew  that  it  was  at  all  material 
whether  the  words  were  written  by  the  defendant  in  the  presence  of 
INpple.  Lastly,  the  allegation  that  certain  issues  came  on  to  be 
triea,  and  were  tried,  was  not  proved ;  the  postea  was  the  only 
admissible  evidence  of  it ;  that  shewed  the  trial  of  one  issue  only, 
and  the  false  statement  of  the  defendant  might  have  been  material 
only  to  the  issue  which  was  not  tried.  {Meg.  v.  Page^  9  Car.  &  P. 
75d  ;  and  Garland  v.  Scoones^  9.  Esp.  648.)  [Coleridge,  J.— Sup- 
pose that  a  juror  was  withdrawn  as  to  one  issue,  could  not  perjury  oe 
assigned  upon  any  evidence  given  at  the  trial  of  the  other  issue  .^] 
TTie  withdrawal  of  the  juror  ought  to  be  entered  on  the  pos^ca.  This 
Tole  is  only  moved  in  arrest  of  judgment ;  but  as  the  learned  judge 
told  the  jury  that  the  defendant  might  be  convicted  of  perjury  upon 
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Ths  Qcibk  a  statement  as  to  his  belief  or  his  opinion,  the  Court  will  direct  a 
^'  new  trial,  if  they  should  consider  that  a  misdirection. 

Lord  Denman,  C.  J. — The  first  objection  in  arrest  of  judgment 
is,  that  the  tribunal  before  which  the  case  of  Wyld  v.  Flersheim 
was  tried  may  not  have  had  authority  to  administer  an  oath :  that 
rests  on  the  possibility  that  the  deputy  of  the  sheriff  may  not  have 
had  such  authority  ;  but  I  think  that  we  are  bound  to  take  notice 
of  the  sheriff's  power  to  appoint  a  deputy,  and  that  the  secondary 
in  the  city  of  London  is  the  deputy  of  the  sheriff.  It  is  clear  that 
the  deputy  is  appointed  to  act  on  behalf  and  in  the  name  of  the 
sheriff,  and  that  ne  so  acts  throughout  the  duties  which  he  performs 
for  the  sheriff.  I  do  not  say  that  it  is  necessaiy  always  to  state  his 
acts  as  the  acts  of  the  sheriff;  but  it  does  not  follow  from  that,  that 
in  an  indictment  for  forgery  the  statement  of  the  person  who  tries 
a  case  under  a  writ  of  trial  ought  to  be  according  to  the  fact.  This 
liolding  is  warranted  by  the  decision  in  the  Court  of  Common  Pleas ; 
and  the  case  from  Durham  {Reg.  v.  Dunn)^  which  was  much 
argued  before  my  brother  Wightman  there,  who  received  a  strong 
impression  upon  the  subject,  was  decided  by  a  large  majority  of  the 
judges  in  accordance  with  the  same  principle.  I  think  that  it 
would  be  shaking  the  very  foundations  of  the  law,  if,  after  such  a 
decision,  we  were  to  hold  that  this  mode  of  statement  is  not  allow- 
able. The  second  objection  is,  that  there  was  no  sufficient  proof  of 
the  trial  of  the  former  action,  because  the  postea  stated  only  a  verdict 
upon  one  issue ;  but  the  postea  is  the  memorandum  of  the  result 
indorsed  upon  the  record :  the  record,  therefore,  was  produced,  and 
the  record  shews  that  there  were  two  issues,  which  came  on  to  be 
tried ;  and  because  the  sheriff  makes  an  incorrect  return,  that  only 
one  was  tried  (which  could  not  well  be),  that  cannot  prevent  the  de- 
fendant from  being  convicted  of  perjury.  Then  as  to  the  other  two 
points  which  go  to  the  nature  of  the  false  statement,  I  think  that  it 
would  be  in  the  highest  degree  dangerous  if  we  should  suffer  it 
to  be  doubted  for  a  moment,  that  any  person  may  be  con- 
victed of  perjury,  if  he  falsely  swears  that  he  tninks  that  to  be  which 
he  knows  not  to  be,  or  that  he  thinks  that  which,  in  fact,  he  does 
not  think.  There  may  be  more  difficulty  in  making  out  such  a 
case ;  but  if  the  evidence  does  make  it  out,  we  cannot  hesitate  in 
saving  that  the  crime  of  perjury  is  committed.  Nor  does  thia 
militate  with  what  must  be  understood  to  be  the  meaning  of  Lord 
Coke  in  the  passage  cited,  that  if  the  matter  sounds  altogether  in 
opinion,  so  that  an  honest  opinion  or  belief  may  be  expressed  quite 
consistently  with  its  turning  out  to  be  incorrect,  perjury  cannot  be 
assigned  upon  statements  of  that  nature.  Lastly,  as  to  the  materi- 
ality of  the  fact  that  the  words  were  written  in  the  presence  of 
Dipple,  certainly  the  material  jthing  as  to  the  issue  raised  was 
whether  the  words  were  written  at  all  by  the  defendant ;  but  then  in 
the  course  of  an  inquiry  of  this  sort,  there  is  no  fact  so  unimportant 
— the  colour  of  a  coat,  or  the  shape  of  a  neckcloth — that  it  may  not 
become  material  as  a  link  in  the  chain  of  proof;  and  in  this  view  I 
think  that  the  circumstance  of  D.*s  presence  was  material  in  this  case; 
and  that  the  evidence  supports  the  allegation  of  materiality  contained 
in  the  indictment.     Mr.  Gray  says,  there  was  a  misdirection  if  the 
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Coart  should  think  that  the  statement  was  not  one  upon  which  perjury    Turn  Qnux 
could  be  assigned ;  and  certainly,  although  the  rule  was  moved  in  v* 

arrest  of  judgment  only,  we  should  not  exclude  that  question :  but 
the  question  is  the  same  whether  treated  as  a  misdirection  or  a 
ground  for  arrest  of  iudgment.  I  think  that  it  is  neither  the  one 
nor  the  other,  and  that  we  should  do  great  mischief,  and  damage, 
more  than  it  already  is  damaged  by  the  difficulties  which  surround 
it,  this  security  against  perjury,  if  we  were  to  hold  out  the  possi- 
bility of  a  doubt  being  entertained  upon  either. 

Patteson,  J. — ^As  to  the  first  point,  it  is  admitted  that  the  writ 
0f  trial  is  properly  directed  to  the  sheriff,  and  I  think  that  it  must 
be  taken  in  point  of  law  that  the  trial  is  had  before  the  officer  to 
whom  the  writ  is  directed.  If  that  officer  has  power  to  appoint  a 
deputy,  and  the  trial  takes  place  before  such  deputy,  still  I  think 
that,  in  point  of  law,  it  is  a  trial  before  the  sheriff;  of  course,  if  the 
trial  takes  place  before  a  stranger,  then  it  is  not  a  trial  before  the 
deputy,  and  the  jurisdiction  fails.  It  must,  therefore,  always  be 
open  to  the  other  side  to  shew  that  the  person  who  tried  was  not 
a  lawfully  appointed  deputy  ;  and  if  he  succeeds  in  shewing  that, 
he  shews  that  there  was  no  trial  before  the  sheriff.  But  here,  the 
trial  took  place  before  a  person  whom  we  must  recognise  as  the 
deputy  of  tne  sheriff;  and  then  the  only  question  is,  whether  it  was 
necessary  to  aver  that  the  trial  took  place  before  him.  That  ques- 
tion turns  upon  the  18th  section  of  the  statute  8  &  4  Wm.  4,  c.  42, 
but  I  do  not  think  that  that  section  leads  to  any  such  conclusion. 
It  only  provides  that  the  person  who  presides  at  the  trial  may 
certify :  but  when  the  under-sheriff  certifies,  he  does  so  as  the 
deputy  of  the  sheriff,  and  his  act  is  still  the  act  of  the  sheriff. 
S^ndly,  as  to  the  sufficiency  of  the  assignment  of  perjury,  the 
amiment  resolves  itself  into  this,  that  because  it  may  be  exceedingly 
difficult  to  prove,  therefore  it  is  bad.  I  do  not  see  how  it  could 
have  been  laid  otherwise,  unless  the  suggestion  of  my  Lord  had 
been  adopted,  and  it  had  been  said  that  he  did  not  think  that  the 
words  were  not  his  writing.  Really,  if  the  argument  for  the 
defendant  were  to  prevail,  perjury  could  never  be  assigned  upcm 
any  statement  of  belief,  although  tliere  should  be  positive  proof  out 
of  the  defendants  own  mouth  that  he  knew  what  he  stated  to  be 
fidse.  I  think  that  the  assignment  of  perjury  is  well  made  in  the 
rery  negative  of  the  words  used  by  the  person  charged,  however 
difficult  the  proof  may  be  in  consequence  of  their  reference  to  what 
was  passing  in  his  mind  at  the  time.  With  res^t  to  the  mate- 
riality of  the  statement  itself,  the  presence  of  Dipple  may  have 
been  of  no  consequence ;  but  the  defendant  having  sworn  that  he 
did  not  write  the  words  in  the  presence  of  Dipple,  it  is  easy  to  con- 
odre  that  that  might,  in  many  views  of  the  case,  become  very 
important :  and  when  it  is  averred  that  it  was  material,  we  are 
not  left  to  collect  the  materiality  from  the  record.  It  is  a  question 
of  evidence  only.  Thirdly,  I  agree  that  the  paatea  must  be  pro- 
duced, because,  if  a  perscm  comes  forward  and  swears  that  he  heard 
the  defendant  examined  as  a  witness,  he  can  only  prove  that  there 
was  some  trial  upon  which  the  witness  was  examined  ;^  unless  the 
record  be  produced,  it  is  impossible  to  shew  what  the  trial  was,  and 
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Thk  Qjbmkk  therefore  it  is  the  necessary  and  only  evidence.  But  here,  the  potiea 
V-  was  produced.     It  is  said,  however,  that  there  is  an  ernnr  in  the 

ScBLBUjiow.  pQg^^Q  produced,  as  only  one  of  two  issues  is  returned  as  having 
been  tned.  It  only  states  a  verdict  on  one  issue,  and  that  may 
have  been  error  on  the  record,  but  it  does  not  ^w  that  both  issues 
did  not  come  on  to  be  tried ;  on  the  contrary,  they  must  have  come 
on  to  be  tried.  The  jury  must  have  been*sworn  to  try  the  issues 
joined  between  the  parties ;  and  whether  they  were  both  actually 
tried  is  immaterial. 

CoLE&iDGE,  J. — I  have  nothing  to  add  on  two  of  the  points,  and 
very  little  on  the  others.  As  to  the  main  point,  I  thiuK  this  caae 
falls  within  Reg.  v.  Dimn ;  and  that  even  if  that  case  was  wrongly 
decided  on  the  ground  that  the  sheriff  had  no  power  to  appoint  an 
assessor,  still  this  case  would  be  rightly  deddea  in  accordance  with 
it,  because  the  trial  in  this  case  took  place  before  the  secondary,  who 
is  the  under-sheriff  in  the  city  of  London.  The  17th  section  of  the 
statute  3  &  4  Wm.  4,  c.  42,  speaks  oi  the  sheriff  only ;  and  die 
under-sheriff,  therefore,  who  clearly  by  sec.  18  may  preside  at  the 
trial  of  issues  under  a  writ  of  trial,  when  he  does  so,  sits  as  tbe 
representative  of  the  sheriff,  and  whatever  is  done  before  him,  may 
properly  be  stated  as  being  done  before  the  sheriff*— subiect,  perhaps^ 
to  tne  provision  for  granting  the  certificate  contamea  in  t lie  18th 
section,  as  it  may  be  important  that  the  particular  individual  who 
tries  should  certify.  It  seems  to  me  tnat  the  proper  mode  of 
alleging  the  trial  is  to  say  that  it  took  plaee  before  uie  sheriff,  to 
whom  the  writ  is  directed,  and  the  authority  given  to  try.  I  pass  on  to 
the  other  point.  The  all^ation  is,  that  two  issues  came  on  to  he 
tried,  and  were  tried,  and  the  postea  stated  a  verdict  as  to  one  iasue 
only,  being  silent  as  to  the  other.  Upon  this,  it  is  said  that  there  is 
no  evidence  that  the  issues  were  tried  ;  but  it  seems  to  me  that  the 
allegation  was  proved,  and  proved  in  the  regular  way,  by  the  pn>- 
duction  of  the  record,  with  the  po^ea  indorsed  thereon.  By 
examining  the  record,  it  appears  clearly  that  there  were  two  issues 
to  be  tried,  and  that  the  jury  were  summoned  and  «w<»m  to  tiy 
those  issues,  and  that  seems  to  me  full  proof  of  the  averment.  I 
threw  out,  during  the  argument,  that,  in  order  to  sustain  this  objec- 
tion, the  defendant  must  contend  that  no  proof  would  be  sufficient 
which  did  not  shew  a  final  disposal  of  all  the  issues  on  the  recaed ; 
and  although  that  was  not  agreed  to  at  the  bar,  I  think  it  is  a  ofv- 
rect  view  of  the  argument. 

Erljc,  J. — I  entirely  concur  with  the  rest  of  the  Court.  UpoD 
the  first  point,  it  appears  to  me  that  the  rule  in  arrest  of  judgmMent 
is  unfounded ;  the  allegation  is,  that  the  trial  took  place  before  the 
sheriff,  because  the  writ  was  directed  to  him ;  and  I  think  that,  in 
point  of  law,  it  did  take  place  before  him.  If  the  question  had 
arisen,  whether  the  evidence  proved  the  authority  of  the  person  who 
tried,  then  the  question  would  have  been,  what  was  the  authority  of 
the  secondary  P  But  there  is  no  question  that  the  seocndary  is  tke 
deputy  of  the  sheriff  in  London.  On  the  other  pcrnits,  I  agree  in 
the  judgments  which  have  been  pronounced  by  the  rest  of  the 
Court. 

Mtde  dUdkargmU 


CRIMINAL  LAW  GASES.  SQQ 

WESTERN  CIRCUIT. 

Hants  Sumkbb  Assubs,  1847. 

Winchester. 

(Bcfoe  Mx.  JuBtioe  Crzs8wbi.l.) 

Th£  Que£N  v.  Day.  (a) 


V. 

Dat. 


Ajpotfeniw  Mftiil  IA«  jMitontr,  •  iof  keiwem  eiffkt  and  nme  fean  old,  Mrtoitf  giret- 
tUm  oMiokU  gointf  to  MAod^  kmwimg  the  Lor^s  pr^^er,  where  he  would  90  to  if 
he  told  a  lie,  whether  God  knew  eeerp  thinif;  and  then  aeked,  whether  he  thought 
Ood  knew  who  eetjhre  to  the  htty^taek  ?  The  hoy  not  answering,  and  begimdng  to 
mjf  thepoUeem&n  ueked  him  If  he  eouid  give  any  it^flfrmation  about  thefiret  and 
rteemng  mo  mwwer,  he  etdd  he  ehomld  apfrohemd  him  lym  charge  ofeetHngfire  to 
the  hay^etack.    The  hoy  then  made  a  etatement. 

BM^per  CreeewOl  and  WilUamt,  JJ.,  that  it  woe  not  admieeihle  in  evidence. 

THIS  was  an  indietnent  against  the  prisoner,  a  child  of  between    Thi  Qviin 
eight  and  nine  years  old,  for  arson. 

Lemprierty  for  the  prosecution.  (6) 

The  prisoner  was  not  defended. 

When  the  policeman  who  took  the  boy  into  custody  was  called, 
he  stated,  in  answer  to  the  questions  of  Cresswell,  J.,  what  had  passed 
between  him  and  the  hoy  jnrevious  to  his  taking  him.  It  appeared 
that  the  foUowinff  questions  had  been  put,  aM  answers  ffiyen : — 
**  HaTe  you  ever  been  to  school  ?"  He  said  "  Yes.''  **  Do  you  know  the 
Lord'^s  Prayer  ?^  "  Yes."  "  Do  you  know  what  will  become  of  you  if 
you  tdlafidsehood  ?"  «  Yes,  I  shall  go  to  hell.''  «  How  old  are  you.?" 
**  Between  eight  and  nine.''  "  Do  you  think  God  knows  every  thing 
that  is  done  ?  "  "  Yes."  «*  Do  you  think  he  knows  who  set  fire  to  the 
haystack?"  The  boy  did  not  answer,  but  began  to  cry.  The 
policeman  then  asked  whether  he  could  give  any  information  about 
the  fire  at  Mr.  Wright's.    The  boy  then  made  a  statement. 

CassswELL,  J.  asked  the  learned  counsel  for  the  prosecution  if 
he  could  press  its  admisrion. 

Lempriere.-^lt  was  not  made  under  any  duress  or  inducement,  or 
threat  of  a  temporal  nature  ;  nor  was  it  calculated  to  lead  to  a  false 
statement. 

Ceesswell,  J.— I  think  that  is  too  narrow  a  ground.  I  could 
never  understand,  if  that  test  were  correct,  how  the  cases  could  have 
been  decided  agahoat  confessiona  made  after  the  prisoner  was  told  he 
had  beiier  teU  the  truth,  (c) 

XamfM'iara.— -There  is,  however,  no  threat  of  a  temporal  nature ; 
and  orach  more  was  said  by  the  chaplain  in  GilhanCs  case 
{R.  fc  M.  C.  C.  R.  186),  and  tne  confession  was  admitted. 

fa)  Keported  1)7  E.  Wise,  Esq.,  Barrlster-at-law. 

(fri  There  wu  no  eoaniel  instructed  to  prosecute,  but  Mr.  Justice  Cresswell,  after 
reumg  the  depodtiona,  said,  he  should  not  prosecute,  and  counsel  was  then  iastnicted. 
Mr.  J— ttee  VnHiaBis  at  the  same  asaizes  stopped  in  the  middle  of  a  case,  and  directed  the 
dspsiltiona  to  be  gisai  to  consel,  as  a  ^ueallon  upon  Uie  admisslWUty  of  the  evidenaa 
wmdd  arise. 

Jt)  In  Jtev  T.  Cowi  (7  C.  &  P.  486)  a  confession  was  admitted,  although  the  maeistrate 
1  told  the  prisoner  to  be  sure  to  tell  the  truth ;  but  see  Res  ▼.  Enoch  (5  C.  &  P.  539) » 
«ad  the  other  caaea  rdierred  to  in  a  Russell  on  Crimesi  846,  a. 
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The  QurEir       Cbesswell,  J.,  after  referring  to  that  case,  proceeded  further  to 

V.  question  the  policeman.     It  then  appeared  that  before  the  boy  made 

any  statement,  the  policeman  said  he  <^  should  apprehend  him  upon 

a  charge  of  setting  fire  to  Mr.  Wright^s  ricks.'^    His  Lordship  then 

requested  to  hear  the  counsel  for  the  prosecution. 

Lempriere. — It  is  certainly  more  open  to  objection  now,  but  it 
difiers  from  the  cases  where  a  threat  ot  apprehension  has  been  used ; 
as  here,  the  policeman  did  not  say  he  should  apprehend  him  if  he 
did  not  tell,  or  that  his  telling  would  make  any  difference.  Rex 
V.  Griffiths  (9,  Russ.  on  Cr.  83^^  was  referred  to.  Reg.  v.  Heam 
(1  C.  &  Marsh.  109)  is  certainly  opposed  to  the  admissibility  of 
die  evidence  in  this  case.  There,  on  an  indictment  for  attempting 
to  set  fire  to  the  house  of  one  Vidler,  it  appeared  that  the  bed  and 
bedding  of  two  rooms  in  the  house  were  found  on  fire,  and  soon  after- 
wards a  silver  tea-spoon  and  a  broken  salt-spoon  were  found  in  the 
sucker  of  the  pump.  Vidler  said  to  the  prisoner  that  if  she  did  not 
tell  the  truth  about  the  things  that  were  found  in  the  pump,  be 
would  send  for  a  constable  to  take  her,  but  he  did  not  say  any  thing 
to  her  about  the  fire.  Coltman,  J.  held  that  this  was  such  an 
inducement  to  confess  as  to  exclude  any  thing  that  the  prisoner  said 
respecting  the  fire,  as  it  was  really  all  one  transaction. 

Cbbsswell,  J. — It  is  very  doubtful,  in  my  judgment,  whether 
this  should  be  admitted ;  but  I  will  consult  my  brother  Williams. 
After  having  consulted  him,  his  Lordship  said  :<— It  seems  to  us 
both  too  hazardous  to  admit  this  evidence.  It  is  impossible  not  to 
say  that  what  passed  may  have  acted  upon  the  boy's  mind  as  a  threat. 
The  evidence  was  then  rejected,  and  tne  prisoner  was 

JcquiHed. 


CROWN  CASE  RESERVED. 

Easter  Term.—Saturdayy  April  24, 1847. 

(Before  Lord  Dbnman,  C.  J.,  Wildb,  C.  J.,  and  Pollock,  C.  B.; 
Pattbsok,  Coltman,  Wiohtmak,  Cbbsswbll,  Eklb,  Williams,  JJ.  ; 
and  Pabkb,  Rolfb,  and  Platt,  BB.) 

The  Queen  v.  Emanuel  Whvts.  (a) 

Forgery — Forged  indonemoiU  ptr  proeuraiion, 

A.faloelg  repreoeiUing  to  B,  that  he  eamejrom  C^  produced  a  bill  qf  exchange,  and 
eaid  that  he  had  brought  it  to  be  discounted.  The  bill  had  mot  been  indoreed  bg  CL  t 
but  A.  elated  that  he  could  ituUtree  it  for  him  (fB.  would  prepare  the  form.  J3. 
accordingly  wrote  upon  the  back  qf  the  bill  **per  procuration,  C"  and  them  A. 
eigned  hie  own  name,    B.  then  diecounted  the  bill  :— 

Held,  that  A,  could  not  be  indicted  for  forging  thai  indoreemmUfi  but  might  be  «i« 
dieted  for  obtaining  money  under  false  pretencet, 

Thb  QaiBN  rr^HIS  was  an  indictment  for  forgery,  tried  before  Mr.  Justice 
o.  JL      Patteson  at  the  last  assizes  for  the  town  of  Nottingham.     The 

^vJ^""**^     prisoner  was  convicted,  but  the  sentence  was  deferred,  in  order  that 
(a)  Reporttd  by  A.  Bittlbbtok,  Esq.,  Bairirttr-at-law. 
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the  opinion  of  the  judges  might  be  taken  upon  the  following  case 
stated  by  the  learned  judge  :-— 

*^  The  prisoner  was  tried  and  convicted  before  me,  at  the  last  assizes 
for  the  town  of  Nottingham,  for  forging  a  certain  indorsement  on  a 
certain  bill  of  exchange  for  .^18.  ISs.,  with  intent  to  defraud  Thomas 
Tomlinson,  and  in  another  count  with  intent  to  defraud  Francis 
Hart  and  another. 

^*  Thomas  Tomlinson  proved  that  the  prisoner  had  been  in  his  em* 
ploy,  and  left  him  about  two  years  ago ;  that  while  he  was  in  his 
employ  be  had  sent  him  with  cheques  to  Hart's  bank  to  set  the 
money,  but  was  not  sure  whether  with  bills  of  exchange ;  that  he 
never  authorized  the  prisoner  to  indorse  bills  for  him,  or  to  accept 
bills,  or  to  sign  his  name,  or  to  use  his  name ;  and  that  if  he  ever 
did  send  him  to  get  the  money  on  any  bill  of  exchange,  it  was  ready 
indorsed.  The  witness  also  proved  that  he  was  in  Nottingham  on 
the  1st  of  September,  1846,  that  the  prisoner  was  not  in  his  employ, 
that  he  did  not  send  the  prisoner  to  Hart^s  bank  on  that  day,  and 
that  be  never  saw  or  heard  of  the  bill  in  question  till  it  was  pre- 
sented to  him  for  payment* 

*^  The  bill  wasaated  on  the  19th  of  August,  liB46,  at  three  months. 
It  professed  to  be  drawn  by  Mathew  Clarkson  on  William  Nichol* 
son,  payable  to  his  own  order,  and  to  be  accepted  by  William 
Nidiolson  and  indorsed  by  Matthew  Clarkson,  and  then^  per  pro^ 
curatian  Thomas  Tomlinson,  Emanuel  White. 

"  Alfred  Thomas  Fellowes  was  called : — *  I  am  a  partner  with 
Thomas  Hart  in  a  bank  at  Nottingham.  On  the  1st  oi  September, 
1846,  the  prisoner  came  to  our  bank  with  this  bill,  which  ne  asked 
me  to  discount.  He  said  he  had  brought  it  to  be  discounted ;  that 
he  came  from  Mr.  Tomlinson.  I  called  in  a  clerk  (Newton),  who 
said  he  knew  him,  that  he  sometimes  came  from  Mr.  Tomlinson,  who 
was  very  eood,  so  I  discounted  it.  I  told  the  prisoner  Mr.  Tom- 
linwm  badnot  indorsed  it.  He  said  Mr. Tomlinson  was  from  home^ 
but  that  he  could  indorse  it  for  him.  I  asked  him  if  he  could,  and 
he  said  ^<  Yes.^  I  asked  Mr.  Tomlinson^s  Christian  name;  he  said 
**  Thomas.*"  I  wrote  "  per  procuration  Thomas  Tomlinson.^'  He 
said  be  would  sign  his  name ;  he  did  sign  his  name,  and  I  gave  him 
Ae  money.**  On  cross-examination,  the  witness  said :— <  1  did  not 
know  him,  and  sent  for  my  derk,  Newton.  He  said  Newton  knew 
him.  I  asked  him  if  he  could  indorse  it  for  Mr.  Tomlinson.  He 
said  if  I  would  prepare  it,  he  would  indorse  it  It  was  not  till  after 
the  dishonour  tnat  I  was  called  on  to  recollect  what  had  passed. 
When  the  bill  was  dishonoured,  I  sent  for  the  prisoner.  I  asked  him 
to  pay  the  bill.  I  found  him  at  his  own  house.  If  he  had  paid, 
thm  would  have  been  no  more  said  about  it ;  I  did  not  think  of  a 
felony.  He  said  he  had  not  the  money  by  him.  He  asked  me  to  go 
to  l£:.  Malpas,  in  order  to  ascertain  whether  he  had  shewn  him  the 
bill  before  he  brought  it  here.  I  went,  and  found  that  he  had.  Five 
or  six  days  elapsed  before  we  proceeded  a^nst  the  prisoner.  We  had 
applied  to  other  parties.  When  we  found  the  acceptance  was  forged, 
we  directed  our  attorney  to  proceed  against  the  prisoner.  I  thought 
the  prisoner  might  have  done  it  ignorantly.  Mr.  Newton  retired, 
and  did  not  hear  the  whole  conversation  between  me  and  the  prisoner.^ 


Thx  Qos&v 

Ekamuxl 
Wbitb. 
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Tb  Quxxv       '^  There  were  oounts  in  the  iadictment  for  uttering  the  forged 

V.  acceptance :  and  it  was  proved  that  it  was  a  forsery,  and  that  the 

^KAirnxL     guppo§ed  drawer  had  died  in  May,  184S,  but  the  jury  negatived  the 

'°"'      pnsoner's  knowledge  that  the  acceptance  was  forg^.     I  doubted 

whether  under  these  drcumstanoes  the  pri0oner*8  conduct  amounted 

to  forgery ;  but  I  told  the  jury  that  if  they  were  of  m>inion  that  he 

had  wilfully  misrepresented  that  he  came  from  Mr.  Tomlinson  with 

intent  to  defraud  oim  or  the  bankers,  and  had  no  authority  from 

Mr.  Tomlinson,  they  ought  to  find  him  guilty.     I  beg  to  submit  it 

to  the  judges  whether  the  facts  proved  establish  the  crime  dP  forgery, 

and  to  refer  them  to  McdiocVs  case  (Russell  on  Crimes,  409))  and 

to  jB.  V,  ArsoM  (ibid.  613)." 

WiUmorey  for  the  prisoner. — This  was  not  a  forgery.     The  statute 
11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  S,  upon  which  this  indictment 
18  framed,  specifies  the  instruments  as  to  which  forgery  may  be  com- 
mitted, but  it  does  not  alter  the  nature  of  the  offence  itself.    The 
true  meaning  of  forgerv  must  still  be  decided  by  authority,  by  the 
definitions  in  books,  and.  by  decided  cases,  and  the  result  of  all  the 
authorities  is,  that  forgery  is  the  counterfeiting  of  another  man*8 
signature  or  writing,  and  that  no  false  assertion  in  writing  will 
amount  to  foi^ry  if  the  writing  does  not  pinrport  to  be  something 
different  from  what  it  really  is.     Dr.  Johnson's  definition  of  the 
word  is  ^^  to  counterfeit,  to  falsify,^  and  the  earliest  legal  definition 
is  that  given  by  Fleta,  Ub.  1,  c.  52^  (cited  S  Inst.  169)}  where  it  is 
said  ^  Crimen  falsi  dicitur  cum  quis  accusatus  fuerit  vel  appellatus^ 
quod  sigillum  regis  vel  domini  sui,  de  cujus  fami]i4  fuerit,  falsaverit 
et  brevia  inde  consi^averit;   vel  cartam  aliquam  vel  literam  ad 
ezhseredationem  domini,  &c.,  sigillaverit ;  in  quibus  causis,  si  quis 
convictus  fuerit  detractari  meruit  et  suspendi.     Et  qrwd  de  huftu^ 
medifakaTM  diciiur  de  9igiUa  adulterinaearHset  Uteris  apponen- 
Hbus  dieatur  ibidem ;'"  and  in  lib.  %  c  1,  **  Est  etiam  atrox  injuria 
quae  perpetuam  inducit  infamiam  cum  poen&  pillorari  vel  tumbrelli, 
quse  quandoque  fit  per  falsarios  sigiUorum  (dum  tamen  non  regis 
nee  domini  sui  de  cujus  fuerit  famiua)  ;"  and  Lord  Coke  himself 
(8  Inst.  169)  says,  "  To  forge  is  metaphorically  taken  from  the 
smith,  who  beateth  upon  his  anvil  and  forgeth  what  fashion  or  shape 
he  will :  the  offence  (as  it  appeareth  before)  is  called  crimen  falei^ 
and  the  cffender  falsarius^  and  the  Latin  word  to  forge  isfaUaare  or 
fabricare^  and  this  is  properly  taken  when  the  act  is  done  in  the 
name  of  another  person.^    Tfaie  statute  6  Eliz.  c.  14,  used  the  words 
^<  falsely  forge  or  make,''  and  upon  the  words  *^ov  make**  Lord 
Coke  comments  thus : — ^^  These  oe  larger  words  than  to  forge ;  for 
one  may  make  a  false  writing  within  this  Act  though  it  be  not  forged 
in  the  name  of  another,  nor  his  seal  nor  hand  counterfeited,^  And 
again  (p«  171),  in  commenting  upon  the  words  of  the  statute  5EliE« 
c.  14,  ^  any  obligation  or  bill  obligatory,''  he  says,  <^  These  mast  be 
intended  to  be  sealed  :  if  a  man  forge  a  statute  staple,  or  a  lecog* 
nizance  in  the  nature  of  a  statute  staple,  that  is,  acknowledge  them 
or  either  of  them  in  the  name  of  another,  these  are  obligations  within 
this  Act,  for  each  of  them  hath  the  seal  of  the  party ;  out  otherwise 
it  is  of  a  statute  merchant  or  of  a  recoM^izanee,  because  they  have 
not  the  seal  of  the  conusor."    Upon  the  authority  of  Lord  Coke, 
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theiefore,  it  is  clear  that  a  mere  false  representation  accompanying    Thx  Qmx 

the  production  of  a  document  ia  not  forgery,  if  that  document  b^     ^    ^* 

seaUy  in  the  handwriting  of  the  party  or  parties  whose  writing  it       yrmn^ 

purports  to  be.     In  1  Hawk.  P.  C.  c.  70,  s.  2,  it  is  said, — ^  As  to 

the  first  particular  (viz.  in  what  cases  the  making  or  altering  of 

a  writing  shall  be  said  to  be  so  fsr  false  and  fraudulent  as  to  amount 

to  forgery),  it  is  said  to  be  pessible  for  a  man  knowingly  to  make  a 

deed  in  his  own  name,  and  also  to  sign  and  seal  it  himself,  which  yet, 

in  judgment  of  law,  may  be  no  better  than  a  downright  forgery ;  as 

if  a  man  make  a  deed  of  feoffment  of  certain  lands  to  F*  S.  and 

afterwards  make  a  deed  of  feoffment  of  the  same  lands  to  F.  D.  of  a 

date  prior  to  that  of  the  feoffment  to  F.  S.,  in  which  case  he  is  said 

to  be  guilty  of  forgery,  because  be  knowingly  folsifies  the  date  in 

onler  to  defraud  his  own  feoffee  by  making  a  second  conveyance, 

which  at  the  time  he  had  no  power  to  maka    Also  it  is  said,  that 

his  crime  would  have  been  no  ]b8b  if  by  his  conveyance  he  had  passed 

aahf  an  equitable  interest  for  good  consideration,  and  had  afterwards 

by  audi  a  subsequent  antedated  conveyance  endeavoured  to  avoid  it. 

Also,  in  many  other  cases,  a  writing  may  be  said  to  be  forged  where 

neilfaer  the  hand  nor  seal  of  any  one  is  forged ;  as  where  one  being 

directed  to  draw  up  a  will  for  a  sick  person  doth  insert  some  legacies 

therein  of  his  own  head ;  or  where  one  finding  another^s  name  at  the 

bottom  of  a  letter  at  a  eonsideraUe  distance  from  the  other  writing, 

causes  the  letter  to  be  cut  off  and  a  general  release  to  be  written 

above  the  name,  aoad  then  takes  off  the  seal  and  fixes  it  under  the 

idease ;  or  where  one  inserts  into  an  indictment  the  names  of  those 

against  whom  in  truth  it  was  not  found ;  or  where  one  makes  any 

fraudulent  alteration  of  the  form  of  a  true  deed  in  a  material  part  of 

it,  aa  by  making  a  lease  of  the  manor  of  Dale  appear  to  be  a  lease  of 

the  manor  of  Side,  by  chai^ng  the  letter  D  into  an  S,  or  by  making 

a  bond  for  five  hundred  pounds,  expressed  in  figures,  seem  to  have 

been  made  for  five  thousand,  by  adding  a  new  cipher.     But  Sir 

Edward  CSoke  seems  to  say  that  a  deed  so  altered  may  more  properly 

be  called  a  false  than  a  forged  writing,  because  it  is  not  forged  in 

the  name  of  another,  nor  his  seal  nor  hand  counterfeited.    But  I  see 

BO  reason  why  such  an  alteratioB  of  a  deed  should  not  as  properly  be 

called  a  foi^ery  as  the  entire  making  of  a  new  deed  in  another^s 

■ane^  for  in  both  caaes  not  only  the  fraud  and  villany  are  the  very 

same,  but  also  a  man^s  hand  and  seal  are  falsely  made  use  al  to 

testify  his  assent  to  an  instrument  which,  after  such  alteraticm,  is  no 

more  his  deed  than  a  stranger^s.    Also,  the  notion  of  forgery  doth 

not  seem  so  much  to  consist  in  the  counterfeiting  a  man's  hand  and 

seal,  which  may  often  be  done  innocently,  but  in  the  endea(vouring 

to  give  an  appearance  of  truth  to  a  mere  deceit  and  folsity,  and 

dther  to  impose  that  upon  the  world  as  the  solemn  act  of  anodier, 

whidi  he  is  in  no  way  privy  to,  or  at  least  to  make  a  man's  own  act 

appear  to  have  been  aone  at  a  time  when  it  was  not  done,  and  by 

force  of  auch  a  falsity  to  give  it  an  operation  which  in  truth  and 

justice  it  ought  not  to  h«v^  as  appears  by  the  foregoing  cases  in  this 

section,  to  most  of  which  Sir  Edward  Coke  himself  seems  to  agree.^ 

Here  ibere  is  no  attempt  of  any  kind  <^  falsely  to  use  the  hand  or 

seal  of  another."    The  prisoner  makes  an  untrue  statement^  that  he 
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Thk  Qubxk  had  authority  from  Tomlinson  ;  but  the  act  is  his  own,  he  does  not 
»•  counterfeit  the  writing  of  another,  he  merely  signs  his  own  name ; 

'  Whiii"  ^^^  ^^  ^^^  untrue  declaration,  that  he  had  authority,  would  not 
amount  to  forgery,  how  can  it  be  made  so  by  merely  putting  in 
writing  that  false  declaration  ?  ^<  It  is  not  the  bare  writing  an 
instrument  in  another^s  name  without  his  privity,  but  .the  giving  it  a 
false  appearance  of  having  been  executed  by  him,  which  makes  a 
man  guilty  of  forgery.^  (1  Hawk.  P.  C.  c.  70,  s.  5.)  No  case  of 
forgery  is  to  be  found  in  the  books  in  which  that  ingredient  is 
wanting ;  nor  can  any  definition  of  the  offence  be  given  in  which  it 
is  not  involved.  Originally  the  offence  consisted  in  counterfeiting 
the  seal  of  another  to  an  instrument ;  afterwards,  when  signature 
became  more  frequent,  in  counterfeiting  handwriting.  By  degrees 
the  law  was  extended  to  include  a  variety  of  cases,  which  a  very 
strict  definition  of  the  offence  would  not  include.  Thus,  to  forge 
part  of  a  writing,  or  to  make  an  addition  to  or  alteration  of  a  genuine 
document,  or  to  take  a  true  signature  from  one  document  and  attach 
it  to  another^  were  all  considered  cases  of  forgery ;  but  in  all  of 
them  there  is,  in  one  sense,  a  counterfeiting  of  another  mane's  hand-« 
that  is,  the  document  receives  a  false  appearance  of  having  been 
executed  by  the  party  whose  name  it  bears.  (2  Easf  s  P.  C.  861.) 
Wilde,  C.  J. — You  say  that  this  instrument  was  what  it  pur- 
ported to  be— a  bill  indorsed  by  procuration ;  and  that  theprisoner^a 
authority  to  do  so  is  a  coUatend  matter  f 

WUlmore. — There  was  no  counterfeiting  at  all  as  to  the  writing. 
If  indictable  at  all,  the  prisoner  should  have  been  indicted  for 
obtaining  money  under  false  pretences.  If  this  is  a  forgery,  then 
every  written  false  pretence  is  a  forgery  ;  and  any  man  producing  a 
paper  written  by  himself,  and  containing  the  words,  *<  John  Smith 
nas  given  me  authority  to  receive  the  proceeds  of  this  bill,"  might 
be  convicted  of  forging  the  name  of  Jonn  Smith,  if  he  had  not  such 
authority.  The  two  crimes  are  of  a  very  different  nature,  and  with 
^ood  reason  so  considered  by  the  law.  When  a  forged  instrument 
IS  uttered,  the  instrument  itself  deceives ;  it  obtains  credit  because, 
upon  the  face  of  it,  it  appears  to  be  something  which  it  is  not ;  but 
when  one  person  merely  makes  a  representation  to  another,  its  effect 
rests  altogether  upon  the  credit  which  the  party  to  whom  it  is  made 
chooses  to  attach  to  it.  The  representation  may  be  false,  but  it  is 
what  it  appears  to  be. 

Wilde,  C.  J. — I  cannot  see  that  this  is  any  thin^  more  than  a 
written  statement  by  the  prisoner  that  he  had  authority.  It  never 
occurred  to  any  of  the  judges  in  Polhill  v.  Walter  (3  B.  &  AdoL 
114),  which  was  an  action,  in  the  nature  of  deceit,  against  thedefoi- 
dant  for  falsely  representing  that  he  had  authority  to  accept  by 
procuration,  that  the  civil  right  was  merged  in  a  felony. 

WiUmare. — liord  Coke  describes  forgery  as  meaning  fabrication ; 
imitation,  therefore,  is  included. 

Lord  Denman,  C.  J. — Imitation  is  certainly  not  necessary. 
FFsffmore.— -Forgery  of  writings  is  like  forgery  of  coins  or  stamps, 
which  consists  in  making  counterfeit  coin  or  stamps  like  genuine 
ones.  In  other  words,  a  forged  writing  must  purport  to  be  the  thing 
which  it  is  not. 
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Pollock,  C.  B. — In  one  sense  it  is  so  here.     It  purports  to  be    jai  Qaxiir 
^he  name  of  a  party  written  by  bis  authority,  and  it  is  his  name,  ^' 

written  without  that  authority.  ^hwe" 

WiUmare. — Rather  it  purports  to  be  the  writing  of  the  prisoner, 
and  is  so. 

Pollock,  C.  B. — Does  it  not  purport  to  be  the  indorsement  of 
Tomlinson,  by  whomsoever  written  ?  If  so,  it  purports  to  be  that 
which  it  is  not. 

Platt,  B. — The  indorsement  of  the  name  is  genuine,  but  it  is 
accompanied  with  a  false  representation. 

mtlmare.— This  is  like  Hevey's  case  (2  East,  P.  C.  856;  1  Leach, 
829),  where  the  prisoner  assumed  to  be  the  real  indorser  of  a  bill; 
but  as  there  was  no  false  making,  it  was  holden  not  to  be  forsery, 
though  the  act  was  done  in  concert  with  the  real  indorser,  and  for 
the  purpose  of  fraud. 

Patteson,  J. — Suppose  that  a  bill,  payable  to  the  order  of  John 
Smith,  gets  into  the  hands  of  the  wrong  John  Smith,  and  he  puts 
his  name  upon  it,  would  that  be  forgery  ? 

Willmare. — I  should  say  that  it  would.  Tliere  it  would  not  be  a 
mere  attempt  to  personate  another,  but  it  would  be  one  John  Smith 
writing  the  name  of  another  John  Smith,  without  his  authority* 

Pabke,  B. — That  is  the  very  case  put  in  Meade  v.  Young  (4 
T.  R.  28),  where  BuUer,  J.  said  (p.  31),  ''  I  have  no  difficulty  in 
^saying  that  thi8  H.  Davia^  knowing  that  the  bill  was  not  intended 
for  him,  was  guilty  of  a  forgery ;  for  the  circumstance  of  his  bear- 
ing the  same  name  with  the  payee  cannot  vary  this  case,  since  he  was 
not  the  same  person.^ 

Patteson,  J.— Yes ;  it  would  be  a  false  writing  if  one  John 
Smith  passed  his  writing  as  that  of  another  John  Smith. 

TFf/miore.— The  identity  of  names  might  make  it  more  easy  to 
accomplish  the  fraud,  but  cannot  affect  the  principle. 

Pollock,  C.  B. — That  is  perfectly  clear. 

WiUmore. — In MaddocVs  case  (2  Russ.  on  Crimes,  499^  lasted.) 
the  precise  question  was  raised,  whether  a  false  assertion  in  an 
indorsement  that  the  indorser  has  a  procuration  without  any  other 
circumstance  of  falsehood  or  misrepresentation,  will  make  such  an 
indorsement  a  forgery  within  the  statute.  It  was  argued  before  the 
judges,  but  the  prisoner  died  in  New^te  before  the  next  sessions, 
and  no  opinion  was  ever  delivered.  The  other  case  referred  to  by 
the  learned  judge  is  Reof  v.  Jrscott  (6  Car.  &  P.  408 ;  2  Russ.  518). 
In  that  case,  the  prisoner  was  indicted  for  forging  a  receipt,  and 
the  evidence  was,  that  he  wrote  on  the  back  of  a  bill  of  exchange 
"  Received  for  R.  A.*"  and  signed  his  own  name  to  it.  The  prin- 
cipal point  decided  was,  that  that  was  not  forging  a  receipt  within 
IWm.  4,0.66;  Littledale,  J.  saying,  <' Then,  as  to  the  10th 
section,  the  question  is,  whether  this Js  forging  a  receipt  for  the  pay- 
ment of  mon^  ?  The  words  are,  *  Received  for  R.  Aickman, 
G.  Arscott.^  1  take  it,  that  to  forge  a  receipt  for  monejr,  is  writing 
the  name  of  the  person  for  whom  it  is  received.  But  in  this  case, 
the  acts  done  by  the  prisoner  were  receiving  for  another  person,  and 
signing  his  own  name."  Those  observations  are  strictly  applicable 
to  the  present  case. 


Whhk. 
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Tbe  Qvnv  Pollock,  C.  B. — Would  it  be  forgery  to  sign  the  name  of  a 
V-  person  T^ho  had  been  duly  authorized  to  sign  for  the  real  indorser  ? 

^iSt!!."         Willmare.—l  think  it  would. 

Pollock,  C.  B. — If  the  fraudulent  person  did  not  know  of  the 
authority  ? 

Wilhnore. — That  would  be  the  same  thing  as  signing  a  fictitious 
name — ^which  has  been  held  forgery. 

Patteson,  J. — In  BollandCs  case  (1  Leach,  88 ;  2  East,  P.  C. 
968). 

fFiZ/more.— It  is  immaterial  in  what  name  it  is  done;  if  the 
writing  of  the  person  charged  is  put  forth  as  the  writing  of  another 
person,  the  offence  is  complete. 

Pollock,  C.  B. — Suppose  the  prisoner  stated  that  he  had  autho- 
rity to  indorse,  and  being  requested  to  put  his  name  to  the  bill, 
signed  a  name  not  his  own  P 

Willmore. — My  argument  is,  that  if  in  such  case  he  signed  his 
own  name,  it  would  not  be  forgery;  if  he  signed  any  other  name  it 
would. 

S.  C.  Dentaoriy  for  the  Crown. — The  questions  are,  first,  whether 
this  is  a  forgery  at  all ;  secondly,  whether  it  is  a  forgery  of  an 
indorsement  on  a  bill  of  exchange.  And,  first,  it  is  contended  that, 
in  order  to  constitute  a  forgery,  there  must  be  a  counterfeiting  of 
the  signature  of  the  person  whose  name  is  foi^ged. 

Cbesswell,  J. — No ;  for  that  would  exclude  all  the  cases  of 
alteration  of  instruments. 

I>eni«on.— I  certainly  understood  it  to  be  contended,  that  some 
part  of  the  writing  must  be  counterfeited. 

Ceesswell,  J. — ^No;  that  the  act  of  the  prisoner  must  make  it 
appear  that  another  person  had  put  his  hana  to  an  instrument  to 
which  he  had  not  put  it. 

Denison. — The  authorities  cited  only  shew  that  counterfeiting  th6 
handwriting  may  be  forgery,  which  is  not  disputed.  The  very  point 
has  never  reen  decided ;  but  the  definitions  of  the  offence,  given  in 
books  of  authority,  carry  it  much  beyond  the  limit  now  contended 
for.  Lord  Coke,  m  the  passage  cited,  calls  it  crimen  falsiy  and  says, 
^  This  is  properly  taken  when  the  act  is  done  in  the  name  of  anomer 
person.*"  (a)  Wnenever,  therefore,  any  act  in  writing  is  done  in  the 
name  of  another  person  without  his  authority,  it  is  rorgery.  Lord 
Coke  again,  on  the  words  **  or  make  "  says,  **  These  be  larger  words 
than  to  forge ;  for  one  may  make  a  false  writing  within  this  Act, 
though  it  be  not  forged  in  the  name  of  another,  nor  his  seal  nor 
hand  counterfeited  C*  which  implies,  that  there  are  three  ways  by 
which  the  crime  of  forgery  may  be  committed  under  the  statute 
5  Eliz.  c.  14 ;  that  is,  first,  by  making  a  false  writing ;  secondly,  by 
writing  in  the  name  of  another ;  and  thirdly,  by  counterfeiting  the 
seal  or  hand  of  another.  But  in  the  passage  from  Hawkins  (r.  C. 
c.  70,  s.  S),  the  opinion  of  Lord  Coke  is  questioned,  and  the  obser- 
vations there  made  apply  exactly  to  the  present  case.     Blackstone 

(a)  **  Lord  Coke's  description  of  forgery  (3  Inst.  1 69)  is  apparently  too  narrow,  and  only 
tekM  in  that  spedes  of  foigery  wfaioli  is  most  oommooiy  praeliMd,  Irat  there  are  many 
other  spedes  of  forgery  which  will  not  come  within  the  letter  of  that  dtaeriptioB,"— 
(Foit  116 ;  see  also,  Yin.  Abr.  tit.  "  Forgery/'  and  1  Roll.  Abr.  id.) 
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(4  Comm.  S47)  defines  the  offence  to  be  <^  the  fraudulent  maldnff   Tax  Qmmmk 
or  alteration  of  a  writing;,  to  the  prejudice  of  another  man^s  right ;       ^   ^ 
and  this  case  falls  precisely  witnin  that  definition,  (a)  and  it  is      yftH^ 
equally  within  that  given  in  2  East'^s  P.  C.  c.  19,  s.  1—"  a  false 
Slaking,  a  making  malo  animo  of  any  written  instrument  for  the 
purpose  of  fraud  and  deceit,  including  every  alteration  or  addition 
ef  a  true  instrument.^     Other  definitions,  to  the  like  effect,  by 
BuUer,  J.,  Grose,  J.  (in  R.  v.  Parkes,  2  Leach,  776 ;  2  East's  P.  C. 
c  19,  s.  49)j  and  Eyre,  C.  J.  (see  Rea  v.  JoneSf  2  East's  P.  C. 
991),  are  collected  in  the  Beport  of  the  Criminal  Law  Commis- 
aoners  on  this  subject.     The  result  is,  that  if  one  man  fraudulently 
counterfeits  the  act  of  another,  by  writing,  it  is  forffery. 

Loan  Dexman,  CJ.^-Andyou  contend  that  this  is  counterfeiting 
die  writing  of  a  man  who  had  authority  to  indorse? 

Deniaon. — ^An  indorsement  may  be  made  in  two  ways;  the 
indorser  may  write  his  own  name  on  the  back,  or  another  person  may 
indorse  it  for  him  by  his  authority.  So  the  indorsement  may  lie 
fiirged  in  two  ways,  either  by  writing  the  forged  name  of  the  indorser 
on  the  back,  or  by  writing  that  name  together  with  the  writer's  sig- 
nature, so  as  to  give  it  the  appearance  of  an  indorsement  by  procu- 
ration. In  PolhUl  V.  Walter  (3  B.  &  Ad.  114),  the  jury  n^atived 
the  fraud ;  so  that  no  question  of  felony  could  arise  there.  In  Rem 
V.  Jrscott  (6  Car.  &  P.  408),  the  indictment  was  for  forging  an 
indorsement  on  an  order  for  the  payment  of  money,  and  a  receipt  on 
an  order  for  the  payment  of  mopey;  and  the  learned  judges  who 
tried  that  case  thought  that  neither  an  indorsement  on  an  order  for 
the  payment  of  money,  nor  a  receipt  on  such  order,  were  instruments 
within  the  1  Wm.  4,  c  66.  Bolland,  B.,  after  reading  the  3rd  sec- 
tion of  the  Act  said :  ^*  Now,  if  this  had  been  charged  as  a  bill  of 
exchange,  instead  of  an  order  for  the  payment  of  money,  there 
would  not  have  been  any  difficulty.  But  tne  section  does  not  include 
in  the  offences  enumerated  the  forging  of  an  indorsement  on  an 
order  for  the  payment  of  money.  The  10th  section  applies  to  the 
forging  and  uttering  of  receipts.  That  section  ^  (after  reading  the 
words  of  it),  "  therefore,  will  not  apply  to  those  counts  which  charge 
the  prisoner  with  forging  and  uttering  a  receipt  on  an  order  for  the 
payment  of  money .^  That  case  is  thus  quite  distinguishable  from 
the  present ;  and  considering  the  extent  to  which  the  practice  of 
accepting  and  indorsing  bills  by  procuration  has  gone  in  this  great 
commercial  community,  it  is  of  the  most  vital  importance  that  the 
penalties  of  forgery  should  be  considered  applicable  to  the  fraud  of 
which  the  prisoner  has  been  guilty. 

Ceksswell,  J.-— Bills  so  accepted  or  indorsed  are  not  of  the  same 
value. 

WiUmore,  in  reply. — The  comment  of  Lord  Coke  on  the  words 
"  or  make^  in  the  stat.  of  Elizabeth,  is  no  definition  of  forgery; 

(c)  Mr.  Jiutfce  Coleridge  in  hit  edition  oTBliielntoiie  appendt  a  note  to  fUe  passage,  in 
iiUdi  he  says,  "  Even  vpon  far  more  important  and  general  points  which  ariae  in  the  con- 
ttderation  of  this  offence,  equally  at  common  law  and  nnder  the  statutes  (such  as,  for 
enmple,  the  qnettions  what  iUae  making,  insertion,  alteration,  or  erasnre  amount  to 
forgery ;  how  far  the  validity  in  law  of  the  thing  forged,  flapposlng  it  wcie  a  genuine 
Instmment,  is  essential  to  forgery ;  md  what  degree  qf  timilanty  must  exist  between  the 
eomterfeU  mtd  tfme  twlnfmefif),  I  ttAnk  it  better  to  refer  the  student  to  East's  P.  C.  c.  six. 
thsn  to  attempt  to  give  an  account  within  limits  which  mnst  prorent  its  being  satisfartmy." 


S18  CRIMINAL  LAW  OASES. 


Tax  QouK  and  the  definitions  quoted  by  the  Criminal  Law  Commissioners  are 
«•  very  incomplete.  Blackstone^s  definition  of  this  ofience  would  include 

Whits!^  any  fraudulent  written  misrepresentation  to  the  prejudice  of  another, 
as  that  the  market  was  going  down  or  the  like ;  and  the  authority 
of  that  great  judge  on  tnis  subject  is  very  much  weakened  by  the 
fact  that  he  was  clearly  mistaken  in  Joneses  case  (1  Leach,  204 ; 
2  East's  P. C.  c.  19, 8.11,  p. 888,  &  s.  45,  p.  962,  and  1  Doug.801).(a) 
In  that  case,  the  prisoner  had  been  triea  for  a  fraud  before  Black- 
stone,  J.,  but  was  acquitted,  because  that  learned  judge  was  of 
opinion  that  the  ofience  committed  was  forgery.  The  prisoner  being 
afterwards  tried  for  forgery,  the  Court  held  that  he  could  not  be 
convicted  of  that  ofience,  but  should  have  been  convicted  of  the 
fraud.  There,  the  prisoner  had  uttered  a  false  instrument,  which 
was,  in  form,  a  defective  bank  note,  but  had  stated  that  it  was  a  good 
one ;  and  Lord  Mansfield,  C.  J.  said,  '^  the  representations  of  the 
prisoner  after  the  note  was  made  could  not  alter  its  purport.^  la 
WeWs  case  (R.  &  R.  405 ;  2  Russ.  on  Cr.  327)»  it  was  decided, 
upon  a  case  reserved,  that  the  adopting  a  false  description  and 
addition,  where  a  false  name  was  not  assumed,  and  where  there  was 
no  person  answering  the  description  or  addition,  was  not  a  forgery, 
[Patteson,  J. — There,  the  acceptance  was  a  true  one,  but  a  false 
address  was  written  by  the  prisoner,  who  was  the  drawer.]  Yes ;  it 
is  exactly  the  present  case.  The  prisoner  made  a  false  assertion- 
he  wrote  it  on  the  instrument ;  and  that  is  what  this  prisoner  has 
done.  Arscotfa  case  is  sought  to  be  distinguished  ;  but  the  obser- 
vations of  Littledale,  J.  might  be  read  as  a  decision  in  the  present 
case. 

Parke,  B. — Suppose  the  prisoner  had  written  merely  Thomas 
Tomlinson,  saying,  at  the  time,  that  he  had  authority  to  do  so  ? 

Willmore. — It  would,  in  efiect,  be  the  same  thing. 

Parke,  B. — ^Then  it  makes  no  difference  whether  he  writes  his 
own  name  or  that  of  another. 

Wilde,  C.  J.— The  party  relies  on  the  veracity  of  the  writer,  not 
on  the  signature. 

CoLTMAN,  J. — If  the  bill  passed  into  other  hands,  it  would  be 
a  forged  instrument  to  all  subseauent  holders. 

Parke,  B.^-I  meant  to  confine  my  question  to  the  case  of  an 
instrument  not  negotiable. 

Willmore. — My  argument  is,  that  the  ofience  is  the  same  as  if  the 

Erisoner  had  come  and  said  **  Mrs.  J.  has  sent  me  for  ffoods,^  and 
ad  written  that  statement  down,  which  is  wholly  different  in  its 
nature  from  forgery.  In  the  case  of  forgery,  the  party  defrauded 
relies  upon  the  written  instrument ;  in  the  present  case,  reliance  is 
placed  upon  the  representation  made,  and  the  opportunity  of  inquiry 
18  afforded.  Cur.  adv.  vuU. 

In  Trinity  Term  the  judges  who  heard  the  argument  assembled 
to  consider  the  case,  and  unanimously  held  that  the  prisoner's 
ofience  was  not  forgery,  but  that  he  should  have  be^i  indicted  for 
obtaining  money  under  false  pretences. 

Conviction  held  wrong. 

(a)  See  the  obtenration  of  Mansfield, C.  J.  upon  this  case  iaJtevr.Ctfnicoff  (4Ttant309). 
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BAIL  COURT. 

Jpnl  21, 1847. 

(Before  Mr.  Justice  Wightmak.) 

The  Queen  v.  The  Inhabitants  of  WATFOED.(a) 

Indkimmtjbr  mm-repatf-  of  a  road^Co^. 
Upon,  an  indktmaU  fir  ths  mm-repair  of  a  roadt  direeUd  hy  jusHeet,  fntrwant  to  the 


of  the  within  proaectt^ 

Han  btpaid,  when  taxed,  to  the  proeecutor,  Geo,  H.  Arnold,  Eeq.,  or  hie  aUomey,  m 
anek  manner  ae  the  Act  direcU,  W,  H,  Maule."  Thie  order  woe  on  motion  hdd  bad, 
waemnch  ae  it  woe  not  made  conformabfy  with  thefiregoing  eection,  and  did  not  direct 
emi  of  what  find  sudkeoeta  were  to  be  paid. 

IN  Hilary  Term,  1846,  Hayes  obtained  a  rule  calling  upon  the 
prosecutor  to  shew  cause  why  the  order  of  Mr.  Justice  Maule 
for  the  costs  of  the  prosecution  should  not  be  set  aside.  An  indict- 
ment had  been  preferred  at  the  Northampton  Sessions  against  the 
inhabitants  of  the  parish  of  Watford  for  the  non-repair  of  a  high- 
way b^  an  order  of  justices  under  the  5  &  6  Wm.  4,  c.  60,  s.  96» 
which  indictment  was  afterwards  removed  into  this  court  by  cer- 
tiorariy  and  came  on  for  trial  at  the  Northampton  Spring  Assizes, 
184S,  when  a  verdict  was  found  for  the  Crown.  Subsequently  Mr. 
Justice  Maule,  who  tried  the  case,  granted  his  certificate  for  the 
prosecutor^s  costs  in  the  following  words : — "  In  pursuance  of  the 
statute  in  that  case  made  and  provided,  I  order  and  direct  that  the 
costs  of  the  within  prosecution  be  paid  when  taxed  to  the  prosecutor, 
George  H.  Arnold,  Esq.,  or  his  attorney,  in  such  manner  as  the  Act 
directs. — W.  H.  Maule." 

The  present  rule  was  argued  in  Trinity  Term  last,  when  it  was 
oratended  by  Hayea^  on  the  part  of  the  defendants  (amongst  other 
objections),  that  the  certificate  was  bad,  inasmuch  as  it  did  not  pur- 
sue the  directions  of  sec.  95,  under  which  it  was  made,  which  enacts 
that  **  the  costs  of  such  prosecution  shall  be  directed  by  the  judge 
of  assize,  before  whom  the  said  indictment  is  tried,  or  by  the  justices 
at  such  quarter  sessions,  to  be  paid  out  of  the  rate  made  and  levied 
in  pursuance  of  this  Act,  in  the  parish  in  which  such  highway  shall 
be  situate." 

Hill  shewed  cause. 

Feb.  25. — Wightman,  J.  delivered  judgment: — This  was  an 
application  to  set  aside  an  order  of  tne  karned  judge  for  the 
payment  of  costs  of  the  prosecution  under  the  5  &  6  Wm.  4, 
c.  50.  The  prosecution  had  been  directed  by  two  justices, 
under  the  94th  and  95th  sections  of  the  Act,  and  the  indict- 
ment was  removed  into  this  court  by  certiorari.  The  indictment 
came  on  to  be  tried  at  the  Northampton  Assizes,  in  March,  1845, 
when  the  verdict  was  for  the  Crown.  At  that  time  an  application 
for  the  costs  of  the  prosecution  was  made  to  the  judge,  who,  how- 
(a)  Reported  by  T.  W.  Saundbrs,  Esq.,  Batrister-at-law. 


Thi  Qokk 

V. 

The 
Inhabitaxts 
or  Wattokd. 
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Tbs  Quxxx    ever,  declined  making  it :  however,  in  August  following,  he  made 
v*  an  order  in  the  following  terms : — ^^  In  pursuance  of  the  statute  in 

IiTB^aAiiTs  ^^^^  ^^^^  made  and  provided,  I  order  and  direct  that  the  costs  of  the 
Of  Watfobd.  within  prosecution  be  paid,  when  taxed,  to  the  prosecutor,  George 
H.  Arnold,  Esq.,  or  his  attomqr,  in  such  manner  as  the  Act  directs. 
— W.  H.  Maule.''  On  the  ifth  of  July,  1846,  there  was  a  certi- 
ficate issued  to  tax  the  costs  of  the  prosecution.  Several  objections 
were  taken  to  the  order  on  armiment,  and  the  case  stood  over  on 
account  of  some  doubt  which  I  entertained  on  some  points.  On 
consideration,  however,  I  do  not  think  that  there  is  much  weight  in 
any  of  the  objections,  except  the  fifth  and  sixth,  which  impeach  the 
order,  because  it  does  not  state  or  denote  out  of  what  funds  the 
costs  were  to  be  paid,  and  because  it  does  not  specify  the  amount. 
It  is  therefore  unnecessary  to  advert  to  the  former  oUecdons  in 
detail,  because  I  think  that  the  fifth  objection  is  &tal.  By  the  94fth 
and  95th  sections,  after  providing  for  the  mode  of  proceeding  upon 
an  indictment  for  non-repair,  when  directed  by  justices,  upon  a 
denial  of  the  obligation  to  repair,  it  is  enacted,  that  ^^  the  costs  of 
such  prosecution  shall  be  directed  by  the  judge  of  assize,  before 
whom  the  said  indictment  is  tried,  or  by  the  justices  at  such  quarter 
sessions,  to  be  paid  out  of  the  rate  made  and  levied  in  pursuance  of 
this  Act,  in  the  parish  in  which  such  highway  shall  be  situate.*'  The 
power  being  statutable,  it  should  be  exercised  formally.  By  the 
Act  the  judge  shall  direct  the  costs  to  be  paid  out  of  the  rate  made 
and  levied  in  pursuance  of  the  Act,  in  the  parish  in  which  the  high- 
way is  situated.  Then,  in  the  order  in  question,  no  reference  is 
made  to  any  funds  out  of  which  the  costs  shall  be  paid,  though  the 
Act  requires  this  to  be  paid  out  of  a  particular  fund.  This  was,  I 
think,  a  fatal  defect,  that  is  not  remedied  by  the  introduction  of  the 
words  **  in  such  manner  as  the  Act  directs.**'  The  rule,  therefore, 
without  adverting  to  the  remaining  points^  will  be  absolute  to  set 
aside  the  order. 

Rule  absolute. 


WESTERN  CIRCUIT. 

Wilts  Sfbing^  Assizes,  1847. 

(Before  Mr.  Justice  Williams.) 

The  Queen  v.  Hazell  and  BiKi>«(a) 

Practiee'-^Coumel. 

Where  two  prieonere  are  JokUly  itidicted,  and  the  eeeond  in  the  tfuKc/men^  onip  it 
drfended  by  eouneeif  the  latter  will  be  permitted  toaddreu  the  Jury  btfore  the  other 
tnakee  hie  etatementy  notwUhetandina  the  rule  eetahliehed  in  Beg.  v.  Richards  and 
Othon  (1  Co9,  a  C.  62). 

The  Qukh    TTAZELL  was  indicted  as  principal,  and  Bird  as  receiver. 
Haz£ll  and    ^^    Hodges  appeared  for  the  prisoner  Bird.     Hazell  was  unde- 
BiBD.        fended. 

At  the  close  of  the  case  for  the  prosecution,  Hodges  rose  to  address 
the  jury. 

(a)  Reported  by  Edwaad  W.  Cox,  Esq.,  Banlfter-at-law. 
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Slade,  for  the  prosecution,  suggested,  on  the  authority  of  Reg.    Thi  Qumr 
▼.  Richards  and  Others  (1  Cox,  C.  C.  62^,  that  inasmuch  as  the   u     ^'     a 
practice  is  for  counsel  to  address  the  jury  m  the  order  in  which  the      ^aJjJl,,"' 
prisoners  appear  in  the  indictment,  the  prisoner  Hazell  should  make 
his  statement  to  the  jury  before  they  were  addressed  by  his  friend 
on  behalf  of  the  other  pnsoner. 

Williams,  J. — I  tnink  I  must  give  the  preference  to  counsel. 


OXFORD  CIRCUIT. 

Reading  Spbii^g  Assizes. 

(Before  Mr.  Justice  Maitle.) 

The  Queen  o.  Hekby  J.  Page,  (a) 

PraeiUt    Prtmeeuiiom. 

TkeJIctum  qfiawin  criminal  easeg  U,  tkai  ihepkige  it  eowmeifor  tktpritomtr* 
liua  mofa/tos  qf  mt  frimdple,  and  indecenit  to  cantHtuie  the  judge  eauntel  for  ike 
froieeution,  and  leave  him  to  make  out  from  tha  deporitione  a  ease  agaxnat  the 


Tker^fore^  att proeeeutuma m  erhnimttl  eaaea  ouffki  tohe  eondmeted  ky  eomuah  andthe 
ComrtmiimaUamm  direct  tha  depaaUiane  to  ha  handed  to  eoma  ammael  for  thai 


PRISONER  was  indicted  fer  uttering  a  counterfeit  (nzpenn^   Thx  Quiik 
piece,  and  bo  oounflel  appearing  for  the  prosecution,  fais        ^• 
LordBhip  inquired  the  cause,  and  was  tcSd  that  the  solicitor  for  the  ^^'* 

Mint  hairing  declined  to  conduct  the  prosecution,  and  the  7  Greo.  4, 
c.  64,  8.  9Sty  which  gave  proeecutors  and  witnesses  their  costs  in 
misdemeanors,  not  applying  to  a  misdemeanor  like  the  present,  the 
proaecutor  did  not  liLe  to  go  to  the  expense  of  preparing  a  brief  and 
teeing  oounael. 

M^ULE,  J. — Tbs  fiction  of  law  in  criminal  cases  is,  that  the  judge 
is  counsel  for  the  prisooer;  but  here  it  is  sou^t,  not  only  to  upset 
and  to  reverse  that  doctrine,  and  make  me  counsel  for  the  prosecu- 
tion, but  to  throw  the  whole  burden  of  the  prosecution  on  me,  and 
leave  me  to  make  out  the  best  case  I  can  against  the  prisoner  by  a 
careful  and  diligent  perusal  of  the  depositions.  But  I  will  not 
do  it.  It  is  indecent.  I  will  be  counsel  for  the  prisoner,  and  let 
the  depositions  be  handed  to  some  counsel  to  conduct  the  prosecu- 
tion. 

(a)  Rsportodbj  J.E.  Davis,  Et^,  BtniitHMKUlAw. 
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NORTHERN  CIRCUIT. 

DuuHAM  Sprung  Assizes,  1847. 

Durham^  March  S. 

The  Queen  v.  Lonsdale. 

Forgery  qfa  wammt  or  order — Indietnuni. 

«<  Three  daye  after  the  ehip  Selah  hoe  tailed  Jrom  the  port  of  Sunderland,  pleate  to  pay 
to  John  Wilson,  or  bearer  hereof,  the  turn  qffour  pounds,  0  shillings,  and  0  pence- 
(provided  the  said  John  Wilson  has  actually  sailed  in  the  said  ship),  being  part  qf 
his  wages  in  advance,  on  her  intended  voyage  to  Alexander, 

«  John  Robson,  Master." 
**  To  Mr.  John  Stobart,  owner  qfship." 

Held,  to  be  an  order  for  payment  of  money  under  the  statute.  Held,  also,  that  it  was 
not  necessary  to  over  m  the  indictment  performance  of  the  condition. 

The  Quxsk  XNDICTMENT.— First  Count.— For  forging  a  warrant  and 
j^^^^        X     order,  set  out  as  in  the  third  count. 

Second  Count.— For  forging  "  a  certain  other  order  for  the  pay- 
ment of  money,  to  wit,  4/.'' 

Third  Count.— And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present,  that  the  said  Daniel  Lonsdale  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  offer,  utter, 
dispose  of,  and  put  off*,  a  certain  other  forged  warrant  and  order  for 
the  payment  of  money ;  which  said  last-mentioned  forced  warrant 
and  order  for  the  payment  of  money  is  as  follows ;  that  is  to  say, 

«  4d.  Os.  Od.  "  Sunderland,  Oct.  10, 1846. 

*^  Three  days  after  the  ship  Selah  has  sailed  from  the  port  of 
Sunderland,  please  to  pay  to  John  Wilson,  or  bearer  nereof, 
the  sum  of  four  pounds,  0  shillings,  and  0  pence  (provided 
the  said  John  Wilson  has  actually  sailed  in  the  said  ship), 
being  part  of  his  wages  in  advance  on  her  intended  voyage  to 
Alexander. 

"  John  Robson,  Master."* 
**  To  Mr.  John  Stobart,  owner  of  ship  ;^ 

with  intent  to  defraud  the  said  Richard  Todd;  he,  the  said 
D.  Lonsdale,  at  the  time  he  so  offered,  uttered,  disposed  of,  and 
put  off  the  said  last-mentioned  warrant  and  order  for  the  payment 
of  money  as  aforesaid,  then  and  there  well  knowing  the  same  to  be 
forged,  against  the  form  of  the  statute,  &c. 

Fourth  Count. — For  uttering  **  a  certain  other  forged  order  for 
the  payment  of  money,  to  wit,  4Z.** 

A  similar  set  of  counts,  laying  the  intention  to  defraud  John 
Stobart. 

Richard  Todd  proved  that  the  prisoner  represented  to  him  that 
his  name  was  John  Wilson,  and  that  he  was  carpenter  of,  and  about 
to  proceed  to  sea  with,  the  Selah,  of  which  John  Robson  was  the 
master,  and  that  be  was  the  person  named  in  the  advance-note ; 


LoMSDALt. 
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and  upon  the  deposit  of  this  note,  he  got  a  waistcoat  and  a  sovereign    The  Quuh 
of  Todd.  _  V'v 

John  Stobart  proved  that  he  was  owner  of  the  Selah^  and  that 
B.  T.  B.  Embleton  was,  and  had  been  for  several  months,  master 
thereof:  that  the  prisoner's  name  was  Daniel  Lonsdale,  and  that  he 
had  been  working  at  the  vessel  when  in  the  harbour,  but  was  not 
engaged  as  a  carpenter  or  seaman ;  that  the  note  was  not  signed  by, 
or  in  the  handwriting  of,  Mr.  Embleton. 

Otter^  for  the  prisoner,  contended  that  the  charge  of  forgery 
could  not  be  sustained,  as  the  order  was  not  an  absolute  order,  but 
ocNdditional  on  Wilson  going  to  sea  in  the  vessel ;  and,  if  the  order 
did  come  under  the  Act,  at  all  events  the  indictment  should  have 
contained  averments  of  the  performance  of  the  condition. 

T.  Taylor  supported  tne  indictment,  and  referred  to  JR.  v. 
Uendenon  (S  Mood.  &  R.  469). 

The  jury  found  the  prisoner  Guilty  of  uttering. 

March  8.^-Aldsbson;  B.,  after  conferring  with  Rolfe,  J.,  held 
the  indictment  to  be  good. 

Attorneys :— T.  Bum^  jun.  for  the  prosecution  ; 
Ransofn,  for  the  prisoner* 


HOME  CIRCUIT. 

Hbrtforbshirb  Lent  Assizes,  1847. 
I  (J^fore  Chief  Justice  Wildb.) 

The  Queen  v.  Pebkt.  (a) 

JUmpt  ioproetare  abartUm^**  NiUBiomikimg:* 
A  mmaU  qtumiUif  of  iovin,  not  ntffieieni  to  do  mm^  ikon  prodmee  a  UUU  ^titturbanee 
m  tk€  wtomaeh,  iinot**a  notnoui  tJUmg  "  untMimtkomemwig  ^f  tk»  Btai.  7  Wm.  4, 
jr  1  Vict.  s.  85,  c.  6. 

IN  this  case  the  prisoner  was  indicted  under  the  stat.  7  Wm.  4    Th«  Qduw 
&  1  Vict.  c.  85,  s.  6.    The  first  count  of  the  indictment  ». 

<^rged  that  the  prisoner,  in  and  upon  one  Sarah  Brown,  feloniously  '^*^* 
did  make  an  assault  and  feloniously  and  unlawfully  did  administer 
tOy  and  cause  to  be  taken  by,  the  said  Sarah  Brown,  a  large  quantity, 
to  wit,  twenty  grains,  of  a  certain  noxious  thing,  the  name  and 
description  of  which  are  to  the  jurors  unknown ;  and  a  large  quantity 
of  a  certain  other  noxious  thmg,  to  wit,  one  pint  of  the  decoction 
of  a  certain  herb  called  Featherfew  (nc),  with  mtent  then  and  there 
and  thereby  to  procure  the  miscarriage  of  the  said  Sarah  Brown. 
The  second  count  described  the  thin^  administered  as  a  large  quan- 
tity, to  wit,  twenty  grains,  of  a  certain  noxious  thing. 

Hawkins^  for  the  prosecution,  opened  the  case. — In  the  month 

of  NovembCT,  1846,  the  prisoner  came  to  the  nrosecutrix,  who 

was  then    pregnant   with  a  child  now  alive,  and  of   which  she 

aDeged  him  to  be  the  father,  and  gave  her  two  powders,  with 

(a)  Reported  by  Paul  Parnbll,  Esq.,  BarxUter-at-law. 
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Xu  Qjam    directions  to  take  one  on  each  of  two  aucGessire  nights,  with  a  pint 
v«  of  the  decoction  of  featherfew  ;  that  the  prisoner  then  stated  that 

'  the  effect  would  be  to  cause  miscarriage.  The  prosecutrix  took  one 
of  the  powders  accordingly,  with  the  featherfew,  which  brought  oa 
violent  sickness ;  the  otner  powder  she  did  not  take,  but  put  it  on 
one  side,  and  it  had  since  beai  analyzed.  At  the  time  of  takmg 
the  powder,  the  prosecutrix  was  two  or  three  months  gone  wita 
child.  The  prisoner  upon  two  or  three  subsequent  occasions  bmught 
her  other  medicines  to  take  £Dr  the  same  purpose,  some  of  which  die 
did,  and  some  of  which  Ae  did  not  take. 

Lydekker^  for  the  prisoner,  objected  that  these  transactions  could 
not  be  given  in  evidence  upon  this  charge. 

Wilde,  C.  J. — They  must  not  be  pressed  too  fen*.  But  it  is 
impossible  to  say  they  are  not,  to  a  certain  extent,  admissible,  as 
shewing  the  intent  with  which  the  particular  drugs  referred  to  in 
the  indictment  were  administered. 

Dr.  Davis,  a  physician  of  Hertford,  was  then  called.  In  his 
examination  and  cross-examination  he  stated  that  he  had  examined 
the  powder  said  to  have  beoi  given  to  the  prosecutrix,  and  could  aot 
discover  any  mineral  substance  in  it.  As  mr  as  he  could  judge  from 
the  taste,  smell,  and  appearance,  it  was  a  mixture  of  savin  and  fenni- 
greek,  the  latter  being  the  larger  ingredient.  The  fennigreek  would 
scarcely  produce  any  efiTect  at  alU  savin,  in  that  quantity,  might 
produce  a  little  disturbance  in  the  stomach  for  the  time,  but  would 
do  no  further  injury.  He  was  then  examined  as  to  the  decoction  of 
featherfew.  (a)  This,  he  said,  was  an  herb  very  similar  to  camomile. 
It  was  a  tonic  in  common  use  among  the  peasantry,  and  had  nothing 
noxious  in  it.  A  mixture  of  the  powder  and  tne  decoction  would 
not  alter  the  properties  of  either.  I 

Wilde,  C.  J. — If  you  have  no  better  evidence  that  the  drugs 
administered  come  within  the  meaning  of  the  expression  *^  poison 
or  other  noooiouB  thtng,*"  in  the  Act  of  Parliament,  I  do  not  think 
you  can  make  out  the  charge. 

Hawkins  admitted  that  he  could  tict  carry  the  case  any  further. 

His  Lordship  thereupon  directed  a  verdict  of 

Net  guiUy. 

(a)  TUB  is  B  comption  of  Fererfew  {MaMewria  Parthetdum),  the  name  by  which  Ui« 
herb  in  qosttloii  it  known  to  cbamisK  ^^  ^  wUsk  it  ia  disactibed  in  Gray's  Sapptement 
to  the  PhannaoopcBia. 
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HOME  CIRCUIT. 

Essex  Lent  Assizes,  1847. 

Chelmsfordj  March  12. 

(Before  Lord  Chief  Justice  Wilds.) 

The  Queen  v.  Keys  and  Two  Othebs.  (a) 

IndicimmU'-Deicr^ikm-^AddUion. 

Tie  pfosaeutor  wom  termed  in  the  indictment  J.  N.  B.,  Esquire :  it  was  proved  that  his 

name  was  J,  A^  3.,  but  no  evidence  was  given  that  he  was  an  esquire  •* — 
SUd,  that  the  Court  would  tahe  notice  that  esquire  was  an  addition  and  not  part  of  the 

ntmej  and  that  it  was  immaterial  that  such  addition  should  be  proved  as  laid. 

JAMES  KEYS  was  indicted  for  stealing  a  lamb,  the  property    Th*  Quhk 
of  Joseph  Nunn  Brewster,  Esq. ;    and  William   Keys,  the  »• 

dder,  and  William  Keys,  the  younger,  were  indicted  for  feloniously  Xx^' Othmb 
receiving  part  of  the  carcass  of  the  same  lamb,  knowing  it  to  have 
been  stclen.  It  appeared  by  the  evidence,  that  upon  the  day  men- 
tioned in  the  indictment,  a  lamb  had  been  stolen  from  a  particular 
flock  foddered  in  a  certain  yard,  and  the  possession  of  part  of  the 
carcass  was  traced  to  the  pnsoners.  There  was  evidence  of  the  foot- 
marks of  a  single  person  in  the  yard,  and  from  the  yard  to  the  house 
in  which  the  three  prisoners  lived,  and  spots  of  blood  were  traced 
also  from  the  yard  to  the  hous^oor.  It  was  proved  that  the 
flock  of  lambs  was  the  property  of  Joseph  Nunn  Brewster,  but  no 
evidence  was  offered  of  his  being  an  esquire,  either  actually  or  by 
iq>atation. 

The  case  for  the  prosecution  having  closed, 

Pamelly  for  the  prisoners,  objected  that  the  indictment  was  not 
sustained  by  the  evidence ;  unless  the  contrary  were  shewn,  it  must 
be  taken  from  the  indictment  that  the  prosecutor'^s  surname  was 
Esquire,  and  Joseph  Nunn  Brewster  merely  his  Christian  names. 
If  tnat  were  so,  the  evidence  shewed  that  the  lamb  was  the  property 
of  a  person  whose  surname  was  not  Esquire,  but  Brewster.  Secondly, 
if  esquire  was  a  mere  title  or  addition,  it  must  be  proved  as  laid. — 
£squjre  is  a  name  of  dignity,  and  a  name  of  dignity  is  not  merely 
an  addition,  but  is  actually  part  of  the  name,  so  that  a  variance  is 
fiital.     (2  Hawkins,  PI.  C.  c  26,  ss.  71,  72.) 

Ryland^  for  the  prosecution,  contended  that  no  addition  was  re- 
quisite (2  Hale,  182),  and  that  if  an  addition  were  stated,  it  need 
not  be  proved,  (fiea  t.  Grahaniy  2  Leach,  547.)  He  offered, 
moreover,  to  give  evidence,  if  permitted,  that  Mr.  Brewster  was  an 
esquire,  and  submitted,  as  to  tne  other  point,  that  the  Court  would 
take  notice  that  the  word  ^^  esquire ""  was  an  addition. 

Wilde,  C.  J.— If  we  were  not  to  take  notice  of  what  words  are 
additions,  we  might  have  pleas  in  abatement  for  misnomer  in  every 
case  where  a  prisoner  is  described  as  '^  labourer.*^'  I  do  not  know 
that  the  description  of  the  prosecutor  in  that  respect  stands  on  a 
different  footing.     With  re^uxl  to  the  other  point,  what  is  urged 

(a)  Bcpnted  ^  Paul  Pabioul,  Stq.,  Banifter-at^kw. 
VOL.  IL  L 
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Th«  Quisk  may  be  true  with  reference  to  a  name  of  dignity,  such  as  knight,  or 

Kk  \nd     ^^""o"^*  ?  ^"^  although  esquire  is,  in  a  certain  sense,  a  name  of 

Two'othbri.  dignity,  it  has  not  been  held  to  be  so  in  the  same  sense  as  the  names 

I  have  alluded  to,  but  has  been  treated  as  a  mere  addition  which 

need  not  be  strictly  proved. 

Verdict — -guilty. 


Tiic  QuiXN 

V. 

Hatbs. 


CENTRAL  CRIMINAL  COURT. 

March  Sbssxon,  1847. 

March  3. 

(Before  Lord  Chief  Baron  Pollock  and  Mr.  Justice  Coltmak.) 

The  Queek  o.  Jeremiah  Hayes,  (a) 

Family  diacuuion  at  to  birth^dayt  (nd  acU  dome  on  the  reputed  day,  ore  evidence  Jbr  the 
jury  ae  to  the  age  of  an  infimt  proeeeutrix  on  whom  a  rape  ie  charged  to  have  bean 
committed. 

On  the  usual  firm  of  an  indictment  fir  camalh  hnowmg  a  child  under  ten  peart  of  age, 
a  prisoner  may  be  acquitted  ofthefiony^  andfiund  guilty  of  an  aesauU. 

THE  prisoner  was  indicted  for  carnally  knowing  a  child  under 
ten  years  of  age.  It  was  stated  by  tne  mother,  that  the  child 
was  bom  on  the  7th  of  February,  A.D.  1887.  The  offence  was  com- 
mitted on  the  1  St  of  February,  A.D.  1847.  The  mother  was  the  only 
witness  who  spoke  to  the  age  of  the  child.  She  stated  that  she  had 
never  kept  any  account  of  the  child^s  a^,  and  that  her  knowledge 
of  it  was  derived  from  hearing  her  husband  speak  of  it,  and  from 
conversation  with  him  and  the  child ;  and  that  it  had  been  usual  to 
keep  the  birth-day  of  the  child  on  the  7th  of  February.  No  other 
eviaence  was  proauced  as  to  the  age. 

O' Briefly  for  the  prisoner,  on  the  authority  of  Res  v.  Wedge  (5 
C.  &  P.  ^98),  objected  that  more  certain  proof  as  to  the  age  was 
requisite  upon  this  indictment,  and  that  the  evidence  on  this  point 
was  much  too  loose. 

Coltman,  J.  observed,  that  the  testimony  in  Rew  v.  Wedge  was 
mere  hearsay,  but  that  this  evidence  went  much  further,  and  must 
be  submitted  to  the  jury  as  some  evidence,  though  open  to  observa- 
tion, as  to  the  child's  age. 

O'Brien  addressed  the  jury,  and  contended  that  the  prisoner  could 
not  be  found  guilty  of  the  felony. 

CoLTMAN,  J.  in  summing  up,  told  the  jury  that  if  they  should 
think  the  prisoner  not  guilty  of  the  felony,  it  was  competent  for 
them  to  find  him  guilty  of  an  assault,  if  force  and  violence  had  been 
used  against  the  consent  of  the  child. 

Verdict^  not  guilty  ae  to  the  felony^  hut  guiUy  of 
the  assault. 

The  prisoner  was  sentenced  to  eighteen  months^  imprisonment 
with  hard  labour. 

Prendergasty  for  the  prosecution. 

ffBrieny  for  the  prisoner. 

(a)  Reported  bj  J.  Thompson,  Esq.,  Banitter-at-law. 
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CENTRAL  CRIMINAL  COURT. 

March  Session,  1817. 

March  3. 

(Before  Lord  Chief  Baron  Pollock  and  Mr.  Justice  Coltman.) 

The  Queen  o.  John  James,  (a) 

Indictmeni'^Mianomer, 

The  property  stoUn  was  described  in  ike  indictment  as  beUmging  to  J.  IL  S,,  whereas^  in 

fiuij  ike  name  was  H.  J.  S,  :— 
MeUi  improper^  described^ 

rriHE  indictment  charged  the  prisoner  with  assaulting  and  stealing  The  Qukbn 
i     from  a  female  "  two  rings,  &c.,  the  property  of  Jules  Henry  ^' 

Staner.^  ^^'^' 

The  female  was  the  wife  of  the  owner  of  the  property,  and  stated 
that,  to  the  best  of  her  knowledge,  her  husbanu  s  name  was  Henry 
Jules  Steiner,  and  not  Jules  Henry  Steiner. 

Pollock,  C.  B.  held  the  misnomer  fatal ;  and  the  prisoner  was. 
acquitted. 

O'Brien^  for  the  prosecution. 

BaUanHnej  for  the  prisoner. 


CENTRAL  CRIMINAL  COURT. 

March  Session^  1847. 
March  3. 
(Before  Lord  Chief  Baron  Pollock  and  Mr.  Justice  Coltman.) 
The  Queen  v.  Jewett.  (a) 

Indiciment--I>escriptum, 

A  skeep  was  eaUed  m  the  indictment  a  "ewe,^  and  by  the  witnesses  the  prtfper  name  was 

sM  to  he  a  ewe  teg : — 
MeU,  that  the  description  was  bad. 

THE  prisoner  was  charged  in  the  indictment  with  killing  and    Thk  Quxkn 
stealing  a  "  ewe,**'  without  any  further  description.  ^' 

It  was  proved  to  be  rather  more  than  twelve  months  old.  Jkwett, 

The  first  witness  said,  that  at  that  age  he  should  say  it  was  called 
properly  a  ewe  teg,  and  that  it  would  not  be  called  a  ewe  till  it  had 
tamDed. 

The  next  witness  said  it  was  a  teg  ewe  sheep ;  that  up  to  twelve 
months  old  it  would  be  called  a  lamo,  and  after  that  period  a  teg ; 
that  it  was  known  as  a  ewe  teg,  and  he  thought  that  it  would  oe 

{a)  Reported  by  J..  Thompson,  Etq.,  Burister-at-law* 

lS 
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Tarn  QoiKK    called  SO  if  it  was  five  years  old,  and  had  not  had  a  lamb ;  and  that 
V'         it  would  not  be  called  a  ewe  until  it  had  had  a  lamb. 
Jkwsxt,  Neither  witness  seemed  very  well  acquainted  with  the  proper 

name  of  a  sheep  of  this  age. 

Prendergast,  for  the  prisoner,  objected  to  the  description  in  the 
indictment. 

O'Brien^  for  the  prosecution,  said  that  "  ewe "  was  a  generic 
term  for  all  female  sheep,  and  that  the  description  was  sufficient  to 
include  a  ewe  teg. 

Pollock,  C.  B.  said,  that  the  Court  could  not  have  any  judicial 
knowledge  of  what  the  sheep  should  be  called  from  its  lamb  state 
to  that  of  a  ewe,  and  could  only  be  euided  by  the  evidence ;  and 
that  as  it  was  termed  '*  ewe""  in  the  indictment,  and  the  evidence 
shewed  that  it  was  called  a  *^  ewe  teg,^^  the  misdescription  was  fatal. 

The  prisoner  was  ncquitted. 
O'Brien,  for  the  prosecution. 
Prendergasti  for  the  prisoner. 


HOME  CIRCUIT. 

Essex  Lent  Assizes^  1847. 

March  10. 

(Before  Lord  Chief  Justice  Wilde.) 

The  Queen  v.  Cabfektek  and  Another,  (a) 

Evidaaee* 

An  incidental  observation  made  hy  a  prisoner  in  the  course  of  his  examtnatUm  before  a 
magistrate,  which  is  not  taken  down  as  part  of  the  prisoner's  statement,  is  not  adndsnhU 
in  evidence  against  him  at  the  trial  i/it  relate  to  any  matter  which  formed  part  of  the 
judicial  inquiry  then  being  conducted  before  the  magistrate, 

Thi  Qoxkn  ^T^HE  prisoners  were  indicted  for  burglariously  breaking  and  enter- 
••  JL      ing  the  dwelling-house  of  Isaac  Moss,  on  the  night  of  the 

aiS^AHOTHBiu  ^^^  ^^  February,  and  stealing  therein  a  variety  of  articles  enumerated 
in  the  indictment.  It  appeared  that  the  prisoners  broke  into  the 
house,  and  had  carried  off  the  property,  when  they  were  disturbed 
by  the  prosecutor,  whom  they  had  by  their  noise  awakened.  The 
prosecutor,  from  the  window  of  the  house,  saw  two  persons  taking 
their  departure,  whom  he  identified  as  the  prisoners.  Carpenter  at 
the  time  wore  a  dark  velvet  coat,  which  it  appeared  from  the 
evidence  he  was  in  the  habit  of  wearing.  A  constable,  named  Piper, 
who  went  to  Carpenter's  house  to  take  him  into  custody,  found  him 
in  bed.  At  Piper's  desire  he  got  up  and  dressed  himself,  but  put 
on  a  sleeved  waistcoat  and  no  coat.  Upon  the  constable's  directing 
him  to  put  on  his  coat,  he  said  that  he  had  sold  it  upon  a  particular 
day  (being  the  day  before  the  burglary  was  committea)  to  <me 
Riddle,  a  marine  store  dealer  in  Halstea,  the  town  in  which  the 
prisoner  lived. 

(o)  Reported  bj  Paul  Parnsll,  Esq.,  Barrister-at-law. 
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Riddle  was  called  as  a  witness  before  the  magistrates  to  contradict    Thz  Qumr 
the  prisoner ;  and,  in  the  course  of  his  examination,  upon  his  deny-    ^     ^' 
ing  that  Carpenter  had  sold  him  the  coat  at  all,  the  prisoner  inter-  andAifOTHSft. 
pcMed,  and  named  another  person  as  the  person  to  whom  he  had  sold 
It.     At  the  close  of  the  examinations  before  the  magistrates,  the 
prisoner  was  asked  in  the  usual  form  whether  he  wished  to  make  any 
statement ;  and  he  thereupon  made  a  statement,  which  was  returned 
with  the  depositions,  but  which  contained  nothing  about  the  coat, 
and  did  not  contain  the  remark  alleged  to  hare  been  made  during 
Biddle^s  examination.    A  coat,  similar  to  that  worn  on  the  night  in 
question,  was  ultimately  found  concealed  behind  a  chest  of  drawers 
m  the  prisoner's  house. 

Pamelli  for  the  prosecution,  proposed  to  prove,  by  means  of  the 
witness  Riddle,  what  the  prisoner  Carpenter  had  said  daring  Riddle^s 
examinatioD,  and  then  to  call  another  witness  to  oontradict  the  pri- 
soner's statemait. 

Charnock,  for  the  prisoners,  objected  that  this  could  not  be  dona 
It  was  the  duty  of  the  magistrate  to  take  down  all  that  the  prisoner 
said  which  was  material ;  and  the  statement  signed  by  the  prisoner 
and  attested  by  the  magistrate  being  the  best  evidence  of  what  passed, 
no  other  evidence  ought  to  be  received.  In  Reg.  v.  Welter  (2  Car. 
b  K.  9StS)y  Piatt,  B.  rejected  similar  evidence  offered  for  a  similar 
purpose. 

PamelL  —  There  is  a  wide  difference  between  an  incidental 
remark  made  by  a  prisoner  in  the  course  of  the  examination  of  a  wit- 
ness, and  his  defence  made  to  the  whole  charge  when  the  examina- 
tions are  concluded.  The  former  is  never  tsSieu  down  in  practice, 
the  latter  always  is.  In  the  case  of  Argent  and  Another,  tried 
before  Denman,  C.  J.  in  the  other  court,  these  assizes,  parol  evidence 
of  a  remark  made  by  one  of  the  prisoners  in  the  course  of  the 
inquiry  before  the  magistrate  was  received;  and  it  is  laid  down 
that,  upon  clear  and  satisfactory  evidence,  it  will  be  competent  to 

rve  something  said  by  the  defendant  beyond  what  is  taken  down 
the  magistrate,  (liawland  v.  Ashby^  R.  &  M.,  N.  P.  231 ; 
Rear  v.  Harris^  1  Mood.  C.  C.  838.)  In  fact,  an  incidental  obser- 
vation is  proved  rather  as  part  of  the  prisoner's  conduct  than  as  a 
statement  with  reference  to  the  whole  charge. 

WiLDB,  C.  J.— The  case  of  Be^  v.  Moore  (Math.  Dig.  C.  L. 
167)»  is  thus  stated :  *^  An  incid»ital  observation  made  by  a  prisoner 
in  the  course  of  his  examination  before  a  ma^strate,  but  which  does 
not  form  part  of  the  judicial  inquiryj  so  as  to  make  it  the  duty  of 
the  magistrate  to  take  it  down  in  writing,  and  which  was  not  so 
taken  down,  may  be  given  in  evidence  against  him  at  the  trial.'*' 
Now  here,  the  very  matter  upon  which  they  were  inquiring  was  the 
mode  in  which  the  prisoner  was  dressed  upon  the  night  in  question, 
and  what  had  become  of  a  particular  coat  whidi  it  was  supposed 
that  he  wore.  It  was  the  duty  of  the  magistrate  to  take  down  any 
remark  that  had  a  bearing  upon  that  subject,  and  I  do  not  think  I 
ought  to  receive  parol  evidence  of  it  (a). 

The  evidence  was  rejected. 

Verdict,  guilty.    Sentence,  transportation  for  ten  years. 

(a)  la  EumQ  OB  Crimw  (ed.  GrcsTes),  toL  %  p.  879,  the  law  ia  laid  down  gcnerallj 
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WESTERN  CIRCUIT. 

Dbvon  Spring  Assizes,  1847. 

Eweter^  March  22. 

(Before  Mr.  Justice  Williams.) 

The  Queen  v.  Demslow  and  Newbuey.  (a) 

Evidukce —  Wtfe  of  cm  of  two  primmen. 

The  eoidenee  of  a  wUk  of  OMof  two  priMoners,  called  to  prove  oh  aMbi  hy  the  other,  held, 
om  the  aMihority  ofSmUh*e  case  (1  ifoo<hf,  C.  C.  289),  inadaUeeible. 

Tui  QouK   TNDICTMENT  for  horse-stealing.— One  of  the  prisoners  called 

^      ^'       .X     the  wife  of  the  other  to  prove  that  he  was  not  present  at  the 
Drwslow  and  ^-  r  xi.        ui 

NinTBOET.    **°*®  ^^  ^^^  robbery. 

Bevan,  for  the  prosecution,  objected  that  the  witness  was  inconi* 

Eetent,  the  effect  of  her  testimony  beinj?  indirectly  to  benefit  her 
usband  by  discrediting  the  testimony  of  the  witnesses  for  the  prose* 
cution. 

C(KP,  amicus  curuBj  directed  his  lordship's  attention  to  the  case  of 
Jteg.  V,  Bartleti  and  Another  (1  Cox,  Cr.  C.  105),  in  which  some 
of  the  potatoes  stolen  were  found  in  the  apartment  of  one  of  the 
prisoners,  and  part  in  the  apartment  of  the  other ;  the  wife  of  one 
was  proposed  to  be  called  to  prove  that  the  potatoes  found  in  the 
apartment  of  the  other  were  not  the  property  of  the  prosecutor,  and 
Wightman,  J.,  after  consulting  Cresswell,  «f.,  held  the  witness  com* 
petent  under  the  circumstances. 

Williams,  J. — That  case  differs  firom  the  present.  There  thef 
evidence  did  not  necessarily  benefit  the  husband.  In  this  case  it 
must  do  so  by  impeaching  the  credit  of  the  prosecutor.  SmiiK's 
case  (1  Moody,  C.  C.  289)  is,  in  its  facts,  almost  similar  to  the 
present  case.     But  I  will  consult  my  brother  CresswelL 

Having  communicated  with  Cresswell,  J. 

Williams,  J.  said — My  brother  Cresswell  considers  with  me  that 
the  facts  of  this  case  are  so  similar  to  those  of  Smith's  case,  that) 
whether  the  latter  be  good  law  or  not,  we  are  bound  by  its 
authority,  and  therefore  I  must  reject  the  witness. 

u  follows  :—'<  The  general  rule  respeeting  confesalone  it,  that  a  free  and  ▼otantaiv 
confession  made  by  a  person  accused  of  aa  offence  is  receivable  in  evidence  against  him, 
whether  such  confession  be  made  at  the  moment  he  is  apprehended,  or  while  those  who 
liave  him  in  custody  are  condactiDg  him  to  the  magistrates,  or  even  after  he  1ms  entered 
the  house  of  the  magistrate  for  the  purpose  of  undergoing  his  examination,  or  even  whilst 
the  witnesses  are  being  examined  against  him  ;  and  rt  is  only  to  the  period  of  time  during 
.  which  the  magistrate  is  taking  the  prisoner's  examination  that  the  written  statement  of 
the  prisoner  can  apply ;  any  remarks  or  statements,  therefore,  made  by  the  prisoner  after 
the  inquiry  before  the  magistrate  has  begpin,  and  whilst  the  witnesses  are  being  examined, 
may  be  received  in  evidence,  although  the  prisoner's  examiaation  is  afterwards  taken  la 
writing;*'  and  for  this  the  following  authorities  are  dted  :—Rex  v.  Johneon  and  Another 
(Gloucester  Spr.  Ass.  1829)  ;  Reg,  v.  Booper  (Gloucester  Sum.  Ass.  1843)  ;  Reg  v.  S/yiZi- 
bury  (7  C.  &  P.  187) ;  Reg.  ▼.  WOkinson  (8  C.  &  P.  663). 
(a)  Reported  by  Edwaed  W.  Cox,  Esq.,  Barrister-at-law. 
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OXFORD  CIRCUIT, 

Staffordshire  Sprivg  Assizes,  1847. 

Siqffbrdi  March  19- 

(Before  Mr.  Serjeant  Gazxlss.) 

The  Queen  v.  WHALLBT.(a) 

PracHee^Ttupectton  of  the  locus  in  qtto — Form  ofBmliff*»  oath, 
hapteHBm  hy  tko  jury  of  the  locus  in  quo  unU  he  dbrected  by  the  Court  in  a  criminal 


p, 

WsALLZr* 


THE  prisoner  was  indicted  for  a  rape. 
NeaUy  as  counsel  for  the  prisoner,  at  the  close  of  his  address  Tui  Qqeik 
to  the  jury,  in  which  the  points  raised  and  the  evidence  opened 
on  behalf  of  the  prisoner  turned  in  some  degree  upon  the  situation 
and  state  of  the  field  where  the  offence  was  alleged  to  have  been 
eommitted,  and  of  the  buildings  adjacent,  applied  to  Mr.  Serjeant 
Gazelee,  before  whom  the  indictment  was  tried,  to  allow  the  jury  to 
have  a  view  of  the  locality,  which  was  in  the  suburbs  of  the  town  of 
Stafford,  and  within  a  short  distance  of  the  court 

Greaves^  for  the  prosecution,  was  anxious  to  comply  with  any 
thine  that  would  assist  the  jury  in  understanding  the  case,  but  felt 
a  difficulty  in  the  discharge  of  his  duty  in  consenting  to  the  present 
application,  as  there  was  no  authority  for  a  jury  having  a  view  in  a 
criminal  case,  unless  the  indictment  was  removed  by  certiorari  into 
the  Queen^s  Bench  and  sent  down  to  be  tried  on  the  civil  side,  when 
a  view  is  obtained  in  the  same  way  as  in  a  civil  case ;  and  the  pro- 
priety of  a  view  is  constantly  stated  as  a  ground  for  removing 
indictments  for  misdemeanors  found  at  the  assizes  or  quarter 
sessions. 

Gaselee,  Serjt.  retired  to  consult  Maule,  J.  (sitting  in  the  other 
court),  and  on  his  return  stated  that  Maule,  J.  was  of  opinion  there 
was  no  objection  to  panting  the  application. 

The  jury  accordingly  proceedea  to  the  spot  in  an  omnibus, 
escorted  by  bailiffs  and  a  party  of  the  sheriff's  javelin-men.  The 
under-sheriff,  having  a  knowledge  of  the  locality,  was  appointed  to 
shew  the  places  referred  to  by  the  witnesses,  and  took  the  plans- 
produced  for  the  prosecution  and  the  defence,  to  assist  in  the  view. 
The  following  are  the  forms  of  oath  administered  to  the  skotoer 
and  to  the  bailiffs  on  this  occasion  :<— 
To  the  party  shewing — 

"  You  swear  you  will  attend  this  jury,  and  well  and  truly  point 
out  to  them  the  place  in  which  the  offence  for  which  the 
prisoner  T.  W.  stands  charged,  is  alleged  to  have  been  com- 
mitted.    You  shall  not  speak  to  them  touching  the  supposed 
offence  whereof  the  said  T.  W.  is  so  charged,  only  so  far  as 
relates  to  describing  the  place  aforesaid.     So  help,''  &c. 
To  the  bailiff*— 
*  You  shall  well  and  truly  attend  this  jury  to  the  place  in  which 
(a)  Reported  by  J.  £.  Davis,  Esq.,  Btrrifter-at-]aw. 
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Tm  Quun  the  offence  for  which  the  prisoner  T.  W.  stands  charged  is 

^'  alleged  to  have  been  committed.     You  shall  not  allow  any  one 

HALLXT.  ^^  speak  to  them  touching  the  offence  whereof  the  said  T.  W .  is  so 

charged,  except  the  person  sworn  and  appointed  to  shew  the 

said  jury  the  place  aforesaid  ;  neither  shall  you  speak  to  them 

yourselves  (unless  it  be  to  request  them  to  return  with  you  into 

court),  without  leave  of  the  Court.     So  help,''  &c. 

On  the  return  of  the  jury,  the  case  proceeded  with  the  evidence 

for  the  prisoner,  who  was  found 

Guilty. 


MIDLAND  Circuit. 

Nottingham  Spring  Assizes,  1847. 

Nottingham^  March  13. 

(Before  Baron  Parks.) 

The  Queen  t>.  White,  (a) 

An  imdUstmaafor  perfjay,  aSeged  to  have  been  commiUed  m  an  affidavit  fled  in  tuppmrt 
of  a  rule  nisi  obtained  in  the  Court  qfQueen*8  Bench,  stated  that  a  certain  action 
or  cause  was  depending ;  and  that  the  plaintiff  had  caused  **  an  appHeation  to  ha 
made  to  t^  Rt.  Hon,  Thomas  Lord  Dennum,  Lord  Chief  JutOce  of  her  Mafet^M 
Court  of  Queen*s  Bench,  and  the  other  judaes  of  the  said  court,  and  tins  saidjuag^a 
of  the  said  court  granted  a  rule  nisi ;  which  rule,  or  an  office  copy  thereof,  is  in  tie 
words  and  figures  foUowing."  The  indictment  then  set  out  the  rule,  which  ended,  ct 
usual,  with  the  words,  **  By  the  Court  .•** — 

Held,  that  the  indictment  was  bad  for  not  stating  that  the  application  fnr  a  rule  had  bam 
made  to  the  Court  of  Queen^s  Bench. 

Held,  also,  that  if  the  edlegation  that  an  '*  action  or  cause**  was  dependina  was  badfbr 
uncertainty,  it  ought  to  oe  taken  advantage  of  by  demurrer :  but  sembk  that  it  was  motm 

THzQcinv  TNDICTMENT  for  perjury.— The  first  count  stated  that  a 
X  certain  action  or  cause  was  depending  between  certain  parties 
named ;  "  that  the  sheriff  had  issued  a  certain  warrant  or  precept, 
and  that  the  plaintiff  caused  an  application  by  counsel  to  be  made 
to  the  Risht  Honourable  Thomas  Lord  Denman,  the  Lord  Chief 
Justice  of  her  Majesty's  Court  of  Queen's  Bench,  and  the  other 
judges  of  the  said  court,  &c.;  and  the  said  judges  of  the  said 
court  granted  a  rule  nisi,  which  rule,  or  an  office  copy  thereof,  is 
in  the  words  and  figures  following."  The  rule  was  then  s  et  out, 
and  contained  at  the  end  the  usual  words,  "  By  the  Court." 

Miller^  for  the  prisoner,  submitted  that  the  indictment  was  bad 
for  uncertainty,  in  using  the  words  ^^  action  or  cause,"  and  "  warrant 
or  precept." 

I'abke,  B. — It  would  be,  if  it  were  part  of  the  charge;  as  in  an 
indictment  charging  that  A.  eadstena  servua  aive  deputattts,  took, 
&c.  (Smith  V.  Mally  9,  Roll.  R.  263.)  But  this  is  a  matter  of 
inducement  only,  where  the  same  degree  of  certainty  is  not  required. 
(iZ.  V.  Wright,  1  Vent.  170 ;  Com.  Dig.  Indict.  G.  5.)  At  all  events, 
you  ought  to  demur. 

(a)  Reported  by  A.  Bittlebton,  Esq.,  Banister-at-law. 


V. 

White. 
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Mitter  declined  to  take  that  course.  Tn  dum 

K,  Maeaulay  (with  whom  was  Flowers)  then  proceed  to  open       ^** 
the  case,  but  was  stopped  by 

Pabks,  B. — There  is  a  defect  in  this  indictment  which  seems  to 
me  fatal.  It  is  stated  that  the  application  for  the  rule  was  made  to 
the  judges  of  the  Court  of  Queens  Bench,  which  is  clearly  wrong. 
The  application  for  the  rule  could  only  be  made  to  the  Court,  and 
ought  to  have  been  stated.  It  does  not  appear  upon  this  indict- 
ment that  the  application  was  made  to  a  tribunal  having  jurisdiction 
to  grant  it. 

Atacaulay. — Unless  the  defect  be  cured  hy  the  rule,  which  is  set 
out  and  contains  the  usual  words  of  authentication. 

By  the  Court.-^Parke,  B.-^No  ;  what  is  set  out  is  the  rule 
or  an  office  copy  thereof.  The  learned  judge  then  directed  an 
acquittal. 

Verdict — Net  guilty. 


MIDLAND  CIRCUIT. 

NoTTiNQHAM  Spring  Asaizss,  1847. 

Nottmgham^  March  15. 

(Before  Baron  Parks.) 

Ths  Queen  v.  Elizabeth  Smith  and  Sarah  Taylor,  (a) 

MansUughUr^^Aceesaajy  brfore  the  fact, 
Upm  mm  mdictmaU  agahut  two  far  nuaulaughter  by  administering  poiion,  charging  both 


as  principaby  it  appeared  that  Ae  prisoners  had  agreed  to  administer  the  poison,  notfht 
Ik  purpose  of  kUiing,  but  to  make  the  deceased  remain  at  home,  and  in  order  to.r^" 
Ms  hMtSi  and  Mt  ons  of  ths  prisoners  was  ao<  present  when   the  poison 


Qwert,  whether  one  should  not  have  been  indicted  as  aecesscrv  before  the  fact  9   Sembk, 
per  Parke,  B.  that  she  ought ;  per  Patteson,  J.  that  she  ought  not. 

INDICTMENT  charging  the  two  prisoners,  as  principals,  with   Thk  Qubsv 
feloniously  poisoning  and  killing  George  Taylor.  *• 

The  caie  depended  entirely  ufjon  evidence  of  statements  made  by  5^^  " 
the  prisoner  Smith,  from  which  it  appeared  that  the  two  prisoners 
had  agreed  to  administer  the  poison  to  the  deceased  for  the  purpose 
of  making  him  unwell,  and  obliging  him  to  remain  at  home,  and  in 
the  hone  of  reforming  his  habits  and  character,  but  with  no  inten- 
tion oi  killing  him.  Smith  alone  was  present  when  the  poison  was 
administered. 

Parke,  B.  upon  those  facts,  expressed  a  doubt  whether  Taylor 
ought  not  to  be  indicted  as  accessory  before  the  fact.  The  passage 
in  Hale,  which  states  there  can  be  no  accessories  before  the  fact 
(Hale,  S479  450,  616),  did  not  appear  to  him  applicable  to  a  case 
Hke  the  present ;  but  only  to  the  cases  of  a  suaden  blow,  and  the 
like.  He  would,  however,  consult  his  learned  brother  on  the 
sobject     After  consultation  with  Patteson,  J.,  he  stated  that  that 

(d\  Reported  by  A.  Bittlestov,  Esq.,  Barritter-at-lSY. 
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Tki  Qonir.   learned  judge  inclined  to  a  different  opinion,  and,  if  necessary, 
Sairaand     ^'^^^f^'^*  ^®  would  reserve  the  point. 
Tatlor.  Miller,  for  the  prosecution. 

Whitehurstf  for  Elizabeth  Smith ;  and  JT.  Macaulay,  for  Sarah 
Taylor. 

Verdict — Not  guilty. 


MIDLAND  CIRCUIT. 

Warwick  Spring  Assizes,  1847. 
(Before  Mr.  Justice  Patteson.) 
The  Queen  v.  Aston,  (a) 

EwAezxlemeni^IUenpt  of  money  fry  virtue  o/emphsfmmi^SdBng  at  wder-pnee. 

VpoH  an  indictment  Jbr  embezzUng  6».  U  woe  proved  that  the  prieoner  was  a  drayman  U 
the  employment  of  the  prosecutore,  who  were  Urewers,  and  thai  hie  duty  wae  to  em 
porter  at  a  certain  fixed  price  onfy,  viz.  9e.  6d.  per  dozen.  He  eold  eome  at  6f .  bfUM 
ftot  receive  the  money  for  eome  time.  In  the  intervti  the  cuetomer  had  i^ifrmedtha 
proeecutore  of  the  traneacUon,  and  they  told  him  to  pay  the  money  when  the  prieoner 
vameforit     The  prieoner  accordingly  received  it,  and  did  not  account  for  it. 

iMtfthat  theeoidencewaeeufficient.to  eupport  the  indictment  Thecaseof^MV.  Soxm^ 
lej  (4  Car.  ^  P.  390}  queetumed. 

Th. Quits    TNDICTMENT  for  embezzling  the  sum  of  6s.— The    pro 
V.  X     secutors  were   Messrs.  John  and    Joseph    Falford,   brewers, 

AsioK.       at  Birmingham,  and  the  prisoner  was  a  drayman  in  their  employ- 
ment, whose  duty  it  was  to  take  out  and  deliver  porter  to  his  masters* 
customers,  and  to  sell,  as  occasion  offered,  any  surplus  quantity 
which  he  might  have  with  him,  at  a  certain  fixed  price  of  9s-  6d. 
per  dozen.     In  the  month  of  July,  1846,  the  prisoner  sold  to  one 
J^eremiab  Webb  one  dozen  of  porter,  but  received  no  money  for  it 
at  the  time.     On  the  20th  of  August  following,  the  prisoner  called 
-  at  Webb's  house,  and  received  6s.  for  the  porter.     In  the  interval^ 
Webb  had  informed  one  of  the  prosecutors  of  what  had  taken  place, 
•  and  had  received  from  him  instructions  to  pay  the  prisoner  when  he 
^called  for  the  money,  but  the  prisoner  was  not  aware  of  this  comma- 
«nicat]on  ;  and  being  afterwards  called  upon  to  account,  denied  the 
^receipt  of  any  money  for  which  he  had  not  accounted.    Upon  this 
evidence;, 

Hayes,  for  the  prisoner,  submitted  that  the  indictment  was  not 
proved,  because  the  money  was  received,  not  by  virtue  of  the 
prisoner's  employment,  but  in  violation  of  it.  He  cited  R.  v. 
Snowley  (4  Car.  &  P.  890),  where  the  prisoner  was  authorized  to 
receive  a  fixed  sum,  but  received  a  less  sum,  and  embezzled  it,  and 
was  held  not  to  be  guilty  of  embezzlement  within  the  statute, 
because  the  money  was  not  received  by  virtue  of  his  emplo;^ment. 

Miller,  for  the  prosecution,  contended  that  the  authority  given 
to  the  customer  to  pay  the  6s.  distinguished  the  present  case. 

Patteson,  J.  (after  conferring  with  Parke,  B.).— I  entertain 
considerable  doubt  as  to  the  authority  of  the  case  cited,  and  my 
brother  Parke  concurs  in  that  doubt.     He  also  agrees  with  me  in 

(a)  Reported  bj  A.  Bittlbston,  Esq.,  B«iTUter-«t«Uw, 
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thmking  that,  as  Messrs.  Falford  directed  the  customer  to  pay  the 
prisoner  when  he  called,  the  payment  so  made  is  binding  upon  him ; 
that  he  could  not  recover  from  the  customer  the  difference  between 
that  and  the  full  price ;  and  that,  as  the  payment  was  binding  upon 
the  prosecutors,  tne  money  was  received  by  the  prisoner  by  virtue  of 
his  employment. 

Verdicts-guilty. 


ASTOK* 


WESTERN  CIRCUIT, 

Haxts  Spring  Assizes,  1847. 

Winchester. 
(Before  Mr.  Justice  Williams.) 
Thk  Queen  v.  Simpson,  (a) 

Larceny. 

Prtmeutor^B  hone  had  been  impounded.  PrUoner^  pretending  that  he  had  been  sent  by 
Ae  proeeentor,  paid  the  potauLheeper'e  demand,  received  the  horse,  and  made  off  with  it. 

Primmer  was  indicted  fir  lareeny.  The  indictment  had  two  coitnts ;  one  laying  the  pro- 
jMriy  m  the  prosecutor,  and  the  other  in  the  pound- keeper  .* — 

Meld^  that  the  povnd-heeper  was  a  servant  of  the  owner,  and  therefire  that  the  offence  was 

PRISONER  was  indicted  for  stealing  a  horse.     The  first  count 
laid  the  property  in  A.  B.,  the  owner  and  prosecutor. 

Another  count  laid  the  property  in  C.  D.,  the  pound-keeper. 

The  facts  of  the  case  were  these, — that  the  horse  in  question  had 
been  impounded.  The  prisoner,  pretending  that  lie  had  been  sent 
by  the  prosecutor  to  procure  its  release,  paid  the  pound-keeper's 
demand,  received  the  horse,  and  made  off  with  it. 

Edwards^  for  the  prisoner,  submitted  that  this  was  a  false  pre- 
tence, and  not  a  larceny.  The  property  was  in  the  pound-keeper, 
and  it  was  obtained  from  him  by  means  of  the  false  pretence  that  the 
prisoner  was  directed  by  the  owner  to  redeem  it.  Had  the  indict- 
ment laid  a  false  pretence,  it  would  have  been  maintained  by  this 
evidence.  The  question  would,  of  course,  much  depend  upon  the 
character  which  the  pound-keeper  may  be  considered  to  hold.  If  he 
was  a  mere  servant  of  the  prosecutor,  then  it  is  clear  that  the  false 
pretence  could  not  be  sustamed.  But  if  the  pound-keeper  held  it  in 
some  other  character  of  ownership,  and  not  as  a  servant,  then  the 
property  was  obtained  from  him  by  the  false  pretence,  and  the 
possession  was  legally  transferred  by  him,  which  would  exclude 
larceny. 

Williams,  J.  held  that  the  pound-keeper  was  in  possession  of 
the  horse  as  a  servant  of  the  prosecutor ;  and  not  having,  tlierefore, 
the  right  to  transfer  the  property,  the  offence  was  well  laid  as  a 
larceny. 

Guilty. 

(a)  Reported  bj  £.  W.  Cox,  Esq.,  BaCTiatcr*at»lmv. 


The  QuKiir 

V. 

SiMnoK. 
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WESTERN  CIRCUIT. 

WrLTSHiRH  Spring  Assizes,  1847. 

Salisbury. 

(Before  Mr.  Justice  Ceesswell.) 

(And  afterwards  on  the  point  reserved  by  all  the  Judges.) 

The  Queen  v.  Glasse.  (a) 

Larcemf — Pott-oJ/kt* 

Money  and  envelopes  given  to  the  letter-carrier  of  a  village,  where  post-office  orders  are  not 
granted,  to  take  to  the  next  town  wiUt  the  Mters,  and  exchange  for  post-office  orders 
there,  are  not  received  by  him  in  the  course  of  his  employment.  And  inasmuch  as  he 
received  the  money  as  a  bailee,  and  the  animus  furanai  arose  after  he  had  the  legal 


TheQumn  indictment  for  larceny.— First  count  charged  prisoner  with 
Glasse.  -■-  ^^®  larceny,  being  in  the  employ  of  the  Post-office ;  the  second 
count  laid  the  offence  as  a  simple  larceny. 

The  facts  were  proved  by  the  wife  of  the  postmaste*,  as  follows  :— 
He  kept  the  post-office  at  Great  Chevreul.  The  prisoner  was 
employed  as  a  letter-carrier  between  Great  Chevreul  and  Westbury. 
At  Great  Chevreul  they  do  not  issue  post-ojtce  orders.  On  the 
day  in  question,  one  Mrs.  Sawyer  brought  to  the  post-office  at 
Great  Chevreul  two  51.  notes,  with  envelopes  addressed,  and 
requested  that  witness  would  send  them  to  Westbury  by  the 
prisoner  and  have  them  exchanged  for  post-office  orders  there,  which 
were  to  be  inclosed  in  the  envelopes  ana  forwarded  thence.  Witness 
accordingly  put  the  notes  and  envelopes  into  the  drawer,  and  after- 
wards gave  them  to  prisoner,  saying — "  You  must  take  these  for 
Mrs.  Sawyer  to  Westbury  and  exchange  them  for  post-office  orders 
according  to  the  envelopes.*^  Prisoner  replied — '*  Yes,**  Then  she 
put  them  into  the  letter-bag  with  the  Chevreul  letters.  Nothing 
else  was  put  into  the  hag  but  pence  and  the  post-bill.  The  bag 
was  one  kept  for  the  purpose  of  separating  the  letters  of  that  office ; 
it  was  used  for  the  convenience  of  the  postmaster  only,  and  not  as  a 
post-office  regulation.  It  was  not  locked,  but  buckled,  in  order  that 
prisoner  might  put  in  the  letters  he  received  along  the  road,  and 
prisoner  usually  opened  it  at  Bratton,  a  village  by  the  way.  It 
was  no  part  of  the  duty  of  the  ^post-office  at  Chevreul  to  obtain 
post-office  orders  at  Westbury ;  it  was  done  in  this  case  only  to 
oblige  Mrs.  Sawyer.  Prisoner  was  appointed  by  the  post-office. 
The  prisoner  did  not  deliver  the  notes  and  envelopes  at  Westbury. 

CuEsswELL,  J.  expressed  some  doubt  if  this  evidence  was  suffi- 
cient. 

Rogers^  Q.  C.  for  the  prosecution,  submitted  that  the  questions 
were  :  First,  whether  prisoner  received  the  notes  and  envelopes  by 
virtue  of  his  employment  as  a  servant  of  the  post-office,  and  he 
(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-lkw. 
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contended  that  the  case  of  It,  y.  Townsend  (Car.  &  M.  178)  sup-  Tkn  Qnssir 
ported  the  affirmative.  There  the  prisoner  was  a  letter-carrier  ^•• 
employed  by  the  post-office  to  deliver  letters  about  Gloucester,  and 
baa  been  in  the  habit  of  calling  at  the  lodge  of  the  Gloucester 
Infirmary  and  receiving  letters  there,  and  pence  to  pay  for  them  at 
the  Gloucester  post-office ;  when  he  did  not  call,  they  were  taken  by 
flcmie  other  person.  It  was  urged  that  proof  should  be  ffiven  that 
it  was  the  duty  of  the  prisoner  to  receive  the  money,  and  that  it  was 
in  fact  his  mere  voluntary  act,  and  he  was  neither  bound  to  so  to 
the  lodge  nor  to  receive  the  letters.  But  it  was  held  by  Coleridge, 
J.  that  there  was  evidence  to  go  to  the  jury  that  the  pence  were 
received  by  virtue  of  the  prisoner's  employment.  If,  however,  his 
lordship  should  be  of  opinion  that  the  prisoner  was  not  acting  in 
his  employment,  then,  upon  the  simple  larceny,  the  question  would 
arise  whether  upon  the  evidence  the  felonious  intent  was  conceived 
at  the  time  he  received  the  money  from  the  postmistress,  or  after- 
wards. If  not  received  by  him  in  the  course  of  his  employment,  he 
was  a  bailee.  If  a  bailee  breaks  bulk  and  carries  away  goods  animo 
furandiy  or  carries  the  whole  to  the  place  appointed  and  then  carries 
it  away  animo  furandiy  it  is  a  felonious  taking.  (1  Hale,  P.  C. 
504.)  Some  act  determining  the  bailment  must  be  proved.  In 
this  case  the  prisoner  had  opened  the  bag  and  taken  out  the  notes, 
and  that  was  evidence  in  the  nature  of  breaking  bulk. 

Crksswell,  J. — But  it  was  his  duty  to  open  the  bag  continually 
to  receive  other  letters.  I  shall  send  the  case  to  the  jury,  and 
reserve  the  point  for  the  consideration  of  the  judges* 

Guilty. 

Subsequently  his  lordship  informed  Rogers  that  the  judges  had 
considered  the  case,  and  were  of  opinion  that  the  conviction  could 
not  be  sustained ;  her  Majesty  had  therefore  directed  a  free  pardon. 


WESTERN  CIRCUIT. 

SoMSBSST  Spring  Assizes,  1847. 

Tatmton,  JprilS. 

(Before  Mr.  Justice  CassswxLL.) 

Thb.  Queen  v.  West  &  Jokes,  (a) 

Mntvttermg  of  hoie  com* 
PrimneniogiAir  uttered  a  bad  hay-erown.     Shor^  qfierwardB  thsf  wepttrated,  md  ws 

ofAem  wmU  to  a  shop  ami  tOtered  amthsr  had  htUf-erown,  and  thtn  Me  other  wmU  to 

the  Mome  shop  and  uttered  a  third  bad  half-croum,  but  ai  these  second  and  third  utterinffo 

neiiher  was  proved  to  have  been  near  the  other: — 
BsU^tkut the prw^of previous eoneertwoM  not  sustain  a  comtfirajomt  utteringin 

either  of  the  secmdor  third  utterings, 

PRISONERS  were  indicted  for  uttering  base  coin.     There  were    Thi  Qun< 
two  counts,  both  charging  a  joint  uttering  of  half-a-crown.  »• 

The  facts  were,  that  the  prisoners  spent  the  whole  of  the  26th  wm*  Jomi. 
at  Chard,  lodging  together.    On  the  S6th  they  went  to  Ilminster, 
(a)  Reported  by  E.  W.  Cox,  Eeq.,  Barrister-«t.]aw. 
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Thk  Q,vkzs  distant  about  five  miles,  saying  they  should  return  if  nothing  hap- 
fc  J        pened.    At  one  oHock  on  the  ^th,  they  uttered  in  company  a  bad 

EST  oMis.  jj^.g|.Q^n  in  payment  of  some  beer.  Shortly  afterwards  one  of 
them  uttered  at  a  shop  another  bad  half-crown,  and  again,  soon 
after,  the  other,  at  the  same  shop,  uttered  a  third  bad  half-crown. 
At  these  second  and  third  utterin^s,  one  of  the  prisoners  was  not 
proved  to  be  in  the  neighbourhood  of  the  other.  They  were  pur- 
sued, and  taken  together  in  the  neighbourhood  of  Cnard.  The 
half-crowns  were  allof  the  same  die. 

Moody^  for  the  prosecution,  contended  that  either  or  both  of  the 
latter  utterings  would  support  the  second  count ;  for  although  the 
prisoners  were  not  proved  to  have  been  together,  or  near  enough  to 
assist  one  another,  tnere  was  evidence  that  both  the  utterings  were  by 
previous  concert ;  citing  Hurse^s  case  (2  Mor.  &  R.  860),  in  which  it 
was  held  by  Erskine,  X,  that  if  two  persons  having  jointly  prepared 
counterfeit  coin,  plan  the  uttering,  and  go  on  a  joint  expedition,  and 
utter  in  concert  and  by  previous  arrangement  the  different  pieces  of 
coin,  then  the  act  of  one  was  the  act  of  both,  though  they  might 
not  be  proved  to  be  actually  together  at  each  uttering.  True,  that 
in  Manneris  case  (7  C.  &  F.  £@1)  it  was  ruled  that  if  two  utterers 
of  counterfeit  coin,  with  a  general  community  of  purpose,  go  dif* 
ferent  ways,  and  utter  coin  apart  from  each  other,  and  not  near 
enough  to  assist  each  other,  their  respective  utterings  were 
not  joint  utterings  by  both.  But  in  Reg.  v.  Hayes  and  Mayes 
(2  Cox,  C.  C.  68),  in  which  the  evidence  was  that  one 
prisoner  went  into  a  shop,  and  uttered  counterfeit  coin,  while  the 
other  remained  outside  at  a  distance  of  fifty  yards,  the  learned 
Recorder,  after  considerable  argument  and  giving  to  the  point  great 
consideration,  held  that  before  both  could  be  convicted,  it  must  be 
shewn  that  one  was  so  near  to  the  other  as  to  be  able  to  assist  in  the 
uttering,  as  by  a  sign  or  otherwise ;  and  he  referred  to  22.  v.  Sares 
(Russ.  &  Ry.  S5 ;  2  East,  P.  C.  974),  where  three  persons  were 
indicted  for  uttering  a  forged  note,  and  it  appeared  that  by  previous 
concert  one  of  them  uttered  the  note  in  Gosport,  while  the  other 
two  were  waiting  at  Portsmouth  till  his  return,  and  it  was  held  that 
the  two  who  had  so  remained  at  Portsmouth,  not  being  present  at 
the  time  of  uttering,  or  so  near  as  to  be  able  to  afford  any  aid  or 
assistance  to  the  accomplice  who  actually  uttered  the  note,  were  not 
principals  in  the  felonv.  The  weight  of  authority  and  of  reason 
was,  he  contended,  in  favour  of  his  view  of  the  case. 

Cresswell,  J. — I  do  not  agree  with  you.  The  weight  of  autho- 
rity appears  to  me  upon  the  cases  to  be  the  other  way,  and  that  to 
constitute  a  joint  uttering  there  must  be  both  previous  concert  and 
such  a  presence  as  is  sufficient  to  make  a  principal  in  a  larceny. 
Here  there  was  no  actual  or  constructive  presence,  and  consequently 
no  joint  uttering.  You  must  abandon  these  counts,  and  proceed 
upon  another. 
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OXFORD  CIRCUIT. 

Staffordshire  Spaing  Assizes,  1847. 

Stq^d,  March  18. 

(Before  Mr.  Juatioe  Maulb.) 

Smith  v.  Sandbman.  (a) 

Svidenee^  Notice  to  produce. 
Notice  was  given  to  the  plamiif  to  produce  •<  the  Uttere  hereunder  epecified^  and  aU 

Utters  relating  to  the  matter  in  question,'*     Three  letters  were  specified  below,  and 

those  three  letters  were  produced  by  the  plaintiff  :— 
Seasblet  thai  sseandarg  evidence  of  a  letter,  not  being  one  qf  the  three  specified,  woe  not 

adasissibls  in  evidence  under  the  general  words  in  the  notice. 

DOWDESWELL,  for  the  defendant,  proved  a  notice  to  the 
plaintiff  m  the  usual  form  to  produce  the  three  letters  there- 
under specified,  and  also  all  other  letters,  &c.  in  the  general  words 
usually  employed.  The  three  specified  letters  were  produced  by  the 
plaintiff,  and  Jbowdeswell  then  proposed  to  give  secondary  evidence 
of  another  letter,  not  one  of  the  three  specified,  and  relied  on  the 
general  words  in  the  notice ;  citing  Morris  v.  Hatuier  (S  M.  &  Rob. 
89«) ;  Jacob  v.  Lee  (ib.  38). 

JCeating^  for  the  plaintiff,  objected.^In  the  cases  cited  there 
were  no  particular  letters  mentioned,  in  which  they  differed  from 
the  present,  where  the  plaintiff's  attention  was  directed  to  three 
letters  only,  which  was  calculated  to  mislead  him,  if  the  general 
words  at  the  end  of  the  notice  were  to  avail. 

Maule,  J.  referred  to  France  v.  Lucy  (Ry.  &  Mood.  N.  P.  C. 
841)  ;  but  Keating  J  on  inspecting  the  copy  of  the  letter  proposed  to 
be  read,  waived  the  objection.  (6) 


Smith 

t;. 

SAVDUfAW. 


OXFORD  CIRCUIT. 

Bury  St  Edmunds^  March  29. 
(Before  Lord  Chief  Baron  Pollock.) 
The  Queen  v.  Hunt,  (a) 

Dging  declarations— Bvidenee^^JDeposition, 

A  deposition  made  brfore  a  magistrate  by  a  dying  man,  as  to  the  cause  qfhis  death,  need 
not,  on  the  face  ^  it,  shew  that  it  was  made  under  circumstances  which  would 
render  it  admissible  in  evidence  as  a  dying  declaration  t  but  that  is  a  fact  dehors  the 
Matemenit  and  may  be  proved  by  parol  testimony, 

THE  indictment  charged  that  the  prisoner  feloniously  killed  and  Thb  Qobbv 
slew  one  A.  B.  »• 

(«}  Reported  \n  J.  E.  Dayis,  Em].  Barrister.at.Uw.  Hvht. 

\Jb)  The  ease  of  France  ▼.  Lucy,  cited  by  his  Iiordship,  teems  decisive.  There  the  notice 
ms  general*  not  specifying  the  parties  to  and  from  whom  the  Utters  were  addressed  and 
ffccelfed,  in  which  It  differed  from  the  cases  dted  on  behnlf  of  the  plaintiff,  and  it  was  held 
that  it  waa  inaoffident.  (See  the  cases  collected  in  Greaves's  Russell  on  Crines,  toI.  a, 
p.  743.) 
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Ths  Qunx        Palmer^  for  the  prosecution,  proved  that  the  prisoner  and  the 

»•  deceased  having  been  drinking  together,  a  quarrel   arose,  which 

terminated  in  a  fight  and  the  death  of  the  deceased,  who  expired  on 

the  following  day.     Before  his  death,  the  mayor  of  the  town  came 

to  see  him,  and  took  his  deposition. 

Before  that  statement  was  read,  which  did  not  on  the  face  of  it 
shew  that  the  deceased  made  it  in  contemplation  of  death,  Palmer 
asked  the  witness  whether,  when  it  was  taken  down  by  the  magis- 
trate, the  deceased  contemplated  the  immediate  approach  of  death  ? 

Pollock,  C.  B. — I  douot  very  much  whether  it  is  open  to  you 
to  put  that  question,  and  supply  the  defect  in  the  deposition  itself 
by  parol  testimony.  I  ^m  not  confident  on  the  subject ;  but  it 
strikes  me  that  the  deposition,  to  be  read  as  a  dying  declaration, 
ought  to  purport  in  itself  to  have  been  taken  under  such  circum- 
stances as  would  render  it  admissible.  However,  as  the  question 
seems  to  me  to  be  one  of  general  importance,  I  will  consult  my 
brother  Coleridge  upon  it. 

His  Lordship  then  retired  from  court,  and  on  his  return  said-*-I 
have  consulted  Mr.  Justice  Coleridge  on  this  point,  and  we  agree  in 
thinking  that  before  this  deposition  can  be  read  it  is  incumbent  on 
the  prosecutor  to  shew  clearly  that  the  deceased  was  in  a  state 
whicn  makes  it  evidence,  which  at  present  it  is  not.  It  need  not  be 
parcel  of  the  statement  that  it  was  taken  in  immediate  conteraplation 
of  death.  It  is  something  dehors  that  statement  which  is  the  ground 
of  my  decision.  You  may  and  must  therefore  prove  as  a  prelimi-> 
nary  point,  before  this  statement  can  be  read  as  a  dying  declaration^ 
that  it  was  made  by  the  deceased  in  contemplation  of  death. 

Palmer  then  proceeded  to  inquire  into  tne  state  of  the  deceased^ 
and  having  clearly  shewn  that  he  was  aware  of  the  near  approach  of 
death  at  the  time  in  question, 

The  depoeiiion  woe  received. 


OXFORD  CIRCUIT. 

Staffobdshire  Sprimo  A8Size8>  1847. 

Stafford^  March  22. 

(Before  Mr.  Justice  Maule.) 

The  Queen  v.  Meeky. 

Night  poaching — Indietmmi'^Praetice--^wry, 

On  an  indictment  for  night  poaching  ^  having  been  twice  tttmmarify  convicted,  the  etm* 

victions  produced  contained  no  allegation  that  defendant  had  entered  at  night  t--^ 
Heldf  intufflcient  evidence  o/premoue  conviction. 
The  indictment  alleged  the  defendant  and  othert  were  armed  with  **  hiudgeone  end 

other  offensive  weeqfons"  and  the  evidence  woe  that  they  had  etieke : — 
Held,  that  a  stick  was  not  necessarily  **  an  offensive  weapon^^'  in  the  absence  qf 

evidence  qfits  size,  Sfc,  even  although  it  had  been  used  offensively. 
Where  prisoner  had  been  first  tried  and  acquiited  offekms,  and  is  then  to  he  irivdfor 
Thx  Qunx        '^  misdemeanor,  it  is  necessary  that  the  jury  should  he  resworn, 

v.  npHE  prisoner  was  indicted  for  a  misdemeanor  under  9  Geo.  4^ 

^^""-       J-     c.  69,  8. 1,  which  enacts,  that  if  any  person  shall,  "by  nig^ 


CRnflNAI.  ULW  CASES.  Ml 

unlawfully  take  or  destroy  any  ^ame  or  rabbits  in  any  land,  whether  Thb  Qunv 
open  or  inclosed,  or  shall  by  night  unlawfully  enter  or  be  in  any  v* 

land,  whether  open  or  inclosed,  with  any  gun,  net,  engine,  or  other      M«»*t* 
instrument,  for  the  purpose  of  taking  or  destroying  game,^  and  be 
twice  summarily  convicted  thereof,  and  offend  a  third  time,  he  shall 
be  guilty  of  a  misdemeanor,  &c. 

The  convictions  produced  to  prove  the  two  previous  offences 
alleged  that  the  defendant  <'  entered  into  certain  inclosed  land  in  the 
pensh  of  A.  B.  with  nets,  for  the  purpose  of  taking  and  destroying 
game  in  the  night  of,^  &c. 

Maule,  J.  observed,  that  the  convictions  did  not  impute  to  the 
defendant  the  entering  in  the  ujght.  The  proper  way  of  alleging 
the  ofience  would  have  been — <^  That  the  said  Robert  Merry  did, 
on,  &c.,  to  wit,  two  hours  after  sunset,  enter  into  certain  inclosed 
land,  &c.,  with  nets,  for  the  purpose  of  destroying  game,^  &&  The 
allegation  in  the  convictions  produced  would  be  satisfied  by  an 
entering  in  the  daytime.  The  offence  is  entering  or  being  on  the 
land,  and  that  o&nce  must,  under  the  statute,  be  alleged  to  have 
been  in  the  night-time. 

Chreaoes^  for  the  prosecution,  submitted  that,  as  the  objection 
appeared  on  the  reeord,  no  objection  could  be  taken  at  this  time; 
but 

Maule,  J.  held  that  it  must  prevail. 

There  was  another  count  in  the  indictment  under  the  9th  section 
of  the  same  Act,  which  provides,  *<  That  if  any  persons,  to  the 
number  of  three  or  more  togeth^,  shall  by  night  unlawfully  enter 
or  be  in  any  land,  whether  open  or  inclosed,  for  the  purpose  of 
taking  or  destroying  game  or  rabbits,  any  of  such  persons  being 
armed  with  any  gun,  cross-bow,  fire-arms,  bludgeon,  or  any  other 
offensive  weapon,  each  and  every  of  such  persons  shall  be  guilty 
of  a  misdemeanor.^' 

The  indictment  alleged  that  the  defendant  and  the  other  persons 
named  were  armed  with  ^^  bludgeons  and  other  offensive  weapons,^ 
and  it  was  proved  that  all  the  parties  had  sticks,  and  that  one  of 
them,  not  the  prisoner,  used  his  stick  against  the  keepers. 

Maule,  J.  to  the  jury,  observed  that  it  was  not  every  stick  that 
was  an  offensive  weapon  within  the  statute. 

Greaves  interposed,  and  referred  his  lordship  to  R.  v.  Johnson 
(Buss.  &  By.  492),  which  was  a  case  under  the  7  Geo.  S,  c.  %\ 
(since  repealed),  and  where  Holroyd,  J.  held  that  a  stick  used  for 
offensive  purposes  was  an  offensive  weapon. 

Maule,  J.  observed  that  in  that  case  the  stick  was  proved  to  be 
capable  of  being  an  offensive  weapon,  but  here  there  was  no  evidence 
as  to  the  size  or  length,  and  left  it  to  the  jury  to  determine  whether 
the  words  "  offensive  weapon"  wctc  proven ;  directing  them^  if  they 
found  in  the  negative,  to  find  the  defendant  not  guilty. 

The  jury  returned  a  verdict  of  Not  guilty. 

In  tms  case  the  prisoner  was  previously  tried  and  acquitted  upon 
a  charge  of  felony,  and  the  question  arose,  whether  it  was  necessary 
to  reswear  the  jury  before  proceeding  against  him  for  the  misde- 
meanor. 

Maule,  J.  after  conferring  with  Greaves^  directed  the  jury  to  be 
resworn,  on  the  ground  of  the  difference  between  the  form  of  oath 
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in  felonies  and  misdemeanors ;  that  in  the  case  of  a  felony,  being 
"  to  well  and  truly  try,  and  true  deliverance  make,^  and  in  a  mis- 
demeanor, ^^  to  try  the  issue  joined  between  the  Queen  and  A.  B.^ 


FAKKAXr 

V. 

Blumt  and 

CORHFOOT. 


COURT  OF  COMMON  PLEAS- 

Triniiy  Termy  1847. 
Parratt  v.  Blunt  and  Cobnfoot* 

Enidenee  to  go  to  the  jury. 

Th9  meaning  of  the  phrase  "  evidence  to  go  to  the  jury  "  ie  eueh  evidence  thai  if  ike 
Jury  found  in  favour  qf  the  party  for  who  m  it  waeoffered,  the  Court  would  mai 
upset  the  Judgment* 

THIS  was  an  action  for  work  and  labour  done  by  the  plaintiff 
for  the  defendants,  as  members  of  the  provisional  committee 
of  the  Northern  and  Western  Jamaica  Railway  Company.  At  the 
trial  a  verdict  had  been  found  for  the  plaintiff.  A  rule  nUl  had 
been  obtained  to  enter  a  nonsuit,  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jury  against  the  defendant  Comfoot.  It  is 
unnecessary  for  the  purpose  of  the  report  here  to  state  the  facts  and 
arguments  on  which  this  particular  case  was  decided.  It  is  inserted 
amid  the  Criminal  Law  Cases  as  containing  an  extremely  useful 
definition  of  a  point  more  frequently  raised  in  the  criminal  even 
than  in  the  civil  courts ;  namely,  what  is  evidence  to  go  to  the 
jury  ? 

Wilde,  C,  J.  gave  judgment  for  a  nonsuit. 

CoLTMAN,  J. — Had  leave  been  reserved  in  Reynell  v.  Lewia^  it 
might  have  made  us  consider  the  case ;  but  by  any  evidence  to  go 
to  the  .jury,  I  consider  to  be  meant  such  evidence,  that  if  the  jury 
found  in  favour  of  the  party  for  whom  it  was  offered,  the  Court 
would  not  upset  the  verdict. 

Cresswell  and  Williams,  JJ.  concurred. 

Rule  absolute  to  enter  a  nomuU* 
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MIDLAND  CIRCUIT. 

Waewickshibb  Spring  Assizes,  1846. 

(Before  Lord  Chief  Justice  Tindal.) 

The  Queen  v.  Harrod. 

Pardon^ 

Prisoner  had  been  convicted  qf  felony  in  1842,  sentenced  to  transportation^  sent  to  ike 
hulks,  and  in  February,  1846,  discharged  with  a  certificate  tf  afreeptardon.  Ha 
was  now  indicted  for  stealing  a  horse  on  26M  February,  1841  :— 

Meld,  that  the  pardon  was  not  a  bar  to  this  indictment,  as  it  was  espressly  limited  to 
OMither  felony. 

PRISONER   was    indicted  for  horse-stealing  on  the  96th  of 
February,  1841, 
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In  his  defence  the  prisoner  ofiered  the  following  certificate : — 

<<  I  certify  that  Jeremiah  Harrod,  who  was  convicted  at  Wor- 
cester, on  the  2Snd  of  June,  1842,  is  this  day  discharged,  in  conse- 
3uence  of  having  received  a  free  pardon.     Dated  on  board  the 
iuHiia  hulk,  at  Woolwich,  the  26th  of  February,  1846. 

"  W.  H.  HuRTON,  Officer  in  command.'^ 

TiNDAL,  C.  J.O— The  proviso  in  the  13th  section  of  the  stat.  7  &  8 
Geo.  4,  c.  88,  is,  <*  That  no  free  pardon,  or  any  such  discharge  in 
consequence  thereof,  nor  any  conditional  pardon,  nor  the  perform- 
ance of  the  condition  thereof  in  any  of  tne  cases  aforesaid,  shall 
prevent  or  mitigate  the  punishment  to  which  the  offender  might 
otherwise  be  lawfully  sentenced,  on  a  subsequent  conviction  for  any 
felony  committed  after  the  granting  of  any  such  pardon.'"  This 
was  clearly  a  diiferent  felony;  although  having  been  committed 
before  the  granting  of  the  pardon,  it  did  not  fall  strictly  within 
the  proviso.  But  pardon  applies  only  to  the  specific  felonv  of 
whicti  the  prisoner  was  convicted  ;  it  is  not  in  the  nature  of  indem- 
nity. But  he  should  take  the  decision  of  the  judges  on  the 
point. 

The  prisoner  was  convicted,  and  the  case  having  been  considered 
by  the  judges,  they  held  the  conviction  right. 


T#K  Quuir 
Haekoo. 


OXFORD  CIRCUIT. 

Oxfordshire  Summer  Assizes,  1846. 

(Before  Mr.  Justice  Maulb.) 

The  Queek  v.  Dosset. 

Evidence, 

JSndenee  qf  another  feiony  tr  admleetble  to  shew  the  animue  of  the  pHtoner,  or  if  the 

met  done  woe  wiyvl  or  aeeidental. 
A.  woM  indicted  for  setting  ftre  to  a  rick  on  the  29th  qf  March  hy  discharging  a  gun 

Hose  to  it  s  evidence  was  admitted  of  his  having  been  seen  near  the  same  rich  with  a 

gtm  on  the  28/^  when  it  had  been  also  set  on  fire. 

PRISONER  was  indicted  for  setting  fire  to  a  rick  on  the  29th 
of  March.  It  was  proved  to  have  been  fired  by  prisoner's 
discharging  a  gun  close  to  it.  The  prosecution  then  proposed  to 
prove  that  on  the  preceding  day  the  rick  was  on  fire,  and  the  prisoner 
then  also  was  seen  near  it  with  a  gun  in  his  hand. 

/.  J.  Williams^  for  the  prisoner,  objected. — This  would  l)e 
evidence  of  two  distinct  felonies,  and  an  attempt  to  prove  one  by 
proof  of  another. 

Maule,  J. — ^The  mere  fact  of  the  evidence  goin?  to  prove  another 
felony  is  not  sufficient  to  exclude  it,  if,  in  itself,  it  be  good  evidence. 
It  is  only  by  the  conduct  of  the  prisoner  that  a  judgment  can  be 
formal  whether  the  act  was  accidental  or  intentional.  It  is  not  as 
evidence  of  a  felony,  but  as  evidence  of  prisoner's  intentions,  that  it 
may  be  received.     In  uttering,  proof  of  other  utterings  is  always 


The  Qukin 
v. 

DOSSKT. 
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TkxQntnr  received  to  shew  the  guilty  knowledge,  though  eactk  uttering  is  a 

^  ^'  distinct  felony.     In  the  case  of  R.  v.  Yoke  (R.  &  U.  6S1),  the 

D088ST.      judges  held,  on  an  indictment  for  nudiciously  shooting,  that  evidence 

of  a  former  intentional  shooting  at  the  prosecutor  by  the  prisons 

was  receivable  to  shew  malice.     I  shall  admit  the  evidence. 

Not  guilty. 
Keating^  Churehilly  and  Powys^  for  the  prosecution. 
J.  Jefferya  Williams^  for  the  prisoner. 


OXFORD  CIRCUIT. 

Shropshire  Summer  Assizes,  1847. 

(Before  Lord  Chief  Justice  Wilde.) 

The  Queen  v.  Painter. 

PracHee'-'ExaminaHwM'-^MagUiratet*  clerk. 

It  i»  the  duty  qf  the  magistratee*  elerif  in  taking  the  esaminatUm  of  a  witnen  ff 
weak  intellect,  to  insert  in  the  depoeitiona  thequeetiom  qfthe  magietrate  at  to  the 
witnet^e  comprehending  to  take  an  oath,  and  the  witneee's  rgilMt. 

Thb  Qukn    "pi^ISONER  was  indicted  for  rape.     The  prosecutrix  appeared 
V  JL       to  be  a  girl  of  weak  intellect,  and  to  have  no  conception  of 

Painter.     ^|jg  nature  of  an  oath. 

Wilde,  C.  J.  asked  if,  when  before  the  magistrates,  her  compe- 
tency was  inquired  into  ? 

Corbetif  for  the  prosecution,  said  he  was  instructed  that  it  had 
been,  and  that  she  then  appeared  to  understand  the  questions  of  the 
magistrate. 

Wilde,  C.  J. — The  depositions  sliew  nothing  of  this,  or  even 
that  any  inquiry  was  made  at  all  as  to  the  state  of  her  intellect. 
When  a  person  of  doubtful  intellect  is  examined  before  the  magis- 
trates, on  a  charge  of  felony,  the  derk  should  set  down  in  the 
depositions  the  very  questions  put,  and  the  very  answers  given 
relative  to  the  witness's  capacitv- 

Verdict— Not  guiUy. 
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OXFORD  CIRCUIT. 

HeBBFOBDSHIRE  StJMMBR   AsSIZES,    1847. 

(Before  Lord  Chief  Justice  Wilde.) 
The  Queen  v.  Jostah  Babtlett. 

Practice — CowmcI — Criminal  itrfbrmation, 

QiiM»'«  coutuel  cannot  be  qfcouneel/or  the  drfendante  in  a  trial  of  a  criminal  inform 
wtation  without  license  from  the  Crown,  and  an  application  for  a  licenee  i*  not 
.  M^Srioi/.     Queen'4  counsel  cannot  appear  until  suck  Heeme  hie  actually  arrived. 

CRIMINAL  information  for  libel. 
Whateley  stated  that  be  bad  received  a  retainer  and  a  brief    '^^^  Quuw 
for  the  defendant,  and  that  an  application  had  been  made  to  the     Baetutt 
Home  Office  for  the  usual  license,  to  allow  him  to  plead  against  the 
Crown,  but  the  answer  had  not  been  received.     He  had  understood 
that  on  the  northern  circuit  a  Queen^s  counsel  had  been  permitted 
to  appear  upon  such  an  application  before  the  arrival  of  the  license. 

Wilde,  C.  J. — There  must  be  a  license,  or  at  the  least  a  letter 
from  the  Secretary  of  State. 

Neither  of  these  arriving,  Whateley  returned  his  brief. 

Talfourdj  Serjt  and  Zee,  for  the  prosecution. 

Corbett  and  Kirwatij  for  the  defendant. 


OXFORD  CIRCUIT. 

Oxfordshire  Summer  Assizes,  1847. 
Oxford,  July  IS. 
(Before  Mr.  Justice  Colebidob.)        % 
The  Queen  v.  Waite. 

Embezzlement — Friendly  Society, 

Prisoner,  a  member  pf,  and  also  clerk  to,  a  Friendly  Society,  stated  that  he  could 
put  out  their  money  to  more  adoantaye  with  a  firm  in  London,  and  with  the  consent 
^fthe  society  drew  the  money  from  the  banh,  and  appropriated  it  to  his  ownpur- 
poses,  and  there  was  no  such  firm  as  he  had  represented: — 

Beld,  to  be  neither  embezzlement  nor  larceny,  the  prisoner  not  being  a  clerk  or  ser» 
wm/,  and  a  part-owner  cfthe  money, 

INDICTMENT  for  embezzlement. — Prisoner  was  a  member  of    j.^  qumk 
a  friendly  society,  called  the  *<  Universalists'  Club,^  held  at  v. 

Brompton^  and  of  which  he  was  the  clerk  or  secretary.  It  was  Wait*. 
proved  that  the  club  met  periodically  for  the  despatch  of  business ; 
that  the  moneys  were  first  received  by  a  collector,  and  then  handed 
to  the  prisoner  as  clerk,  to  be  paid  by  him  to  the  Messrs.  Chuck, 
the  bankers  of  the  society.  On  one  occasion  the  prisoner  suggested 
diat  the  interest  allowed  at  the  bank  was  smaD,  and  that  he  could 
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Tab  Qcsbh  obtain  more  for  their  money  from  a  firm  in  London,  who  carried  on 
y^^'  business  in  Seymour-street,  Somers-town.  Ultimately,  with  the 
consent  of  the  club,  he  drew  all  the  money  from  the  bank,  for  the 
purpose,  as  he  alleged,  of  investing  it  with  this  firm,  and  from  time 
to  time  he  produced  a  book  to  the  club,  containing,  as  he  averred,  a 
satisfactory  statement  of  the  a£Pairs  of  the  company,  to  whom  the 
money  was  stated  to  have  been  advanced.  It  being  discovered  that 
this  book  was  in  his  own  handwriting,  an  inquiry  was  instituted^ 
and  on  application  at  the  address  of  the  pretendea  firm,  it  appeared 
that  none  such  existed,  and  that  the  prisoner  had  in  fact  appropriated 
the  moneys  to  his  own  use. 

Coleridge,  J. — ^Upon  the  facts  as  stated  by  the  prosecution,  I 
think  this  indictment  cannot  be  maintained.  The  prisoner  was 
trustee  for  the  whole  club:  he  received  the  money  with  the  consent 
of  the  club  for  the  purpose  of  investing  it.  He  was  part-owner, 
and  could  not  be  guilty  of  stealing  his  own  property  ;  and  the 
charge  of  embezzlement  cannot  be  sustained,  because  clearly  he  was 
neither  the  clerk  nor  servant  of  the  club,  under  the  circumstances, 
nor  did  he  receive  the  money  as  such,  but  as  a  partner,  and  there- 
fore as  an  owner. 


OXFORD  CIRCUIT. 

Oxfordshire  Summer  Assizes,  1847. 

Oafordy  July  15. 

The  Queen  v.  Hill,  (a) 

FiMrffery^Reeeipt  or  tteptUUma. 

Am  i$u(rumeni,  purporting  to  be  an  agreemmU^  ttamped  or  mcA,  and  reciiing  that  am 
arrangmmeni  had  been  made  between  tkepartiee  thereto  in  eaneideration  ffa  eertaim 
eum,  the  receipt  qf  which  was  thereby  acknowledged,  and  then  proceeding  to  reieaee 
the  party  paying  it  from  all  further  claim  in  the  matter  in  reepeet  qf  which  it  waa 
paid,  u  a  receipt  or  acquittance  under  the  11  Geo.  4  4*  1  Wm,  4,  e.  66,  t.  10, 
and  may  be  eo  deeeribed  in  an  indictment  for  forgery, 

Thi  Qusn  npHE  prisoner  was  indicted  for  forging  an  instrument,  styled  in 
V.  X      one  count  of  the  indictment  <*  an  acquittance,^  and  in  another 

Hill.        count  "a  receipt'' 

The  instrument  alleged  to  have  been  forged  purported  to  be  an 
agreement  bearing  date  the  17th  of  October,  1846,  and*  to  be  made 
between  the  prisoner,  James  Hill,  of  the  one  part,  and  Sarah  Cooper 
(the  prosecutrix),  of  the  other  part.  It  recited  that  whereas  an  order 
of  affiliation  had  been  made  by  the  magistrates  on  the  prisoner  Hill 
for  the  payment  of  two  shilhngs  a  week  to  Sarah  Cooper,  for  the 
maintenance  of  her  illegitimate  child,  of  which  the  prisoner  was  the 
father,  and  that  whereas  an  arrangement  had  been  made  between  the 
parties,  whereby  on  payment  by  the  said  James  Hill  to  the  said 
Sarah  Hill  of  the  sum  of  25/.,  the  receipt  whereof  was  thereby 
acknowledged^  the  said  Sarah  Cooper  should  and  did  thereby  bear 
harmless  and  indemnify  the  said  James  Hill  from  all  further 
expenses  respecting  the  before-mentioned  illegitimate  child.  The 
la)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-law. 
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mstrument  purported  to  be  signed  by  the  parties,  and  was  stamped 
with  an  agreement  stamp. 

Huddlestone,  for  the  prisoner,  at  the  close  of  the  case  for  the 
prosecution,  submitted  that  the  instrument  did  not  support  the 
indictment.  It  is  described  in  one  count  as  an  acquittance,  and  in 
a  second  count  as  a  receipt;  the  instrument  produced  appeared 
to  be  an  agreement,  and  neither  an  acquittance  nor  receipt.  The 
statement  of  the  receipt  of  the  money  was  merely  by  way  of 
recital,  which  is  insufficient.  It  had  been  held  that  a  memorandum 
importing  that  A.  B.  had  paid  to  C.  D.  a  sum  of  money  was  not  a 
receipt  within  th^  statute  (11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  10). 
(Reg.  V.  Harvey,  R.  &  R.  227,  cited  in  ArchboWs  Criminal 
Pleading,  10th  edit.  p.  385;  Greaves^s  Russell  on  Crimes,  vol.  2, 
p.  512.)  The  case  of  Reg.  v.  West,  tried  at  the  Central  Criminal 
Court,  was  a  charge  of  forging  railway  scrip  receipts ;  the  forgery 
being  of  an  instrument  which  merely  recited  the  payment  of  the 
necessary  deposit  entitling  the  party  to  the  scrip.  That  case  was 
reserved  for  the  opinion  of  the  fifteen  judges,  and  not  yet  decided. 

CoLEEiDGB,  J.— This  is  an  agreement  between  the  parties,  with  a 

r*tive  statement  of  the  receipt  of  money,  purporting  to  be  signed 
the  prosecutrix.  In  the  case  of  Reg.  v.  Harvey  there  was 
merely  a  recital.  This  is  no  recital.  It  is  true  there  is  a  recital  in 
the  first  instance ;  but  the  allegation  of  the  receipt  of  the  money  is 
not  by  way  of  recital.  The  words  are,  "  the  receipt  of  which  money 
ia  hereby  acknowledged."  I  cannot  conceive  any  thing  more  like  a 
receipt.' 

Not  guilty. 
Cooke,  for  the  prosecution. 
Huddlestoncy  for  the  prisoner. 


Thk  Qvsbk 
Hill. 


COURT  OF  QUEEN'S  BENCH,  IRELAND. 

[sittings  at  xisi  peius.] 

June  25  and  26, 1847. 

(Before  Blackburkb,  C.J.»  and  a  Special  Joiy.) 

The  Quebn  v.  Lanauze.  (a) 

Flahepreiencei^EmbeiiUmeni'^Valuable  ieeurity^Siat.  9  G.  4,  e.  55. 

Held,  that  9toci  i$  a  valuable  teeuriiy  within  ike  meamng  qf  the  9  Oeo.  4,  e.^55 

{muOoffime  io7  SfS  Geo.  4,  e.  29,  Englieh). 
HeM,  aUOf  that  a  broker  who,  beinff  directed  to  itweet  etoek  in  eertam  other  eeewritiee, 

eotwerted  it  to  hie  own  vee,  woe  guilty  of  an  qfenee  under  the  42nd  eeetion  qf  the 

etaiuie,  although  he  had  a  power  ^f  attorney  to  eell  the  etoek  in  queetion. 

THE  defendant  was  indicted  in  six  counts,  of  which  the  first  Thk  Qoesn 
second,  third,  and  fifth,  charged  him  with  obtaining  the  sum 
of  9,0O0L  under  false  pretences ;  the  remaining  two  charged  that  he 
converted  to  his  own  use  the  sum  of  9)000/.,  the  proceeds  of  Bank 
Stock  intrusted  to  him  by  the  prosecutor  for  a  specified  purpose. 
Theeyidence  shewed  that  the  prosecutor,  Mr.  R.C.  Browne  Clayton, 
{h)  Reported  by  W.  St.  Lboer  Babinoton,  Eiq.,  Barrister-at-law. 
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Xbx  Qranr   being  entitled,  as  administrator  of  his  father,  the  late  Major-Genenl 
^*  Browne  Clayton,  to  a  sum  of  13,000/.,  standing  in  the  Bank  of 

AVAvsi.  jygijjuj  jn  the  name  of  the  deceased,  on  the  £8rd  of  September, 
1845,  went  to  the  bank  with  the  defendant,  who  was  his  stock- 
broker, and  transferred  to  him  the  sum  of  9,000/.  for  the  purpose 
of  having  5,000/.  invested  in  Three  per  Cent  Consols,  and  ^fiOOL 
in  Three4uid-a-quarter  per  Cent.  Stock,  in  pursuance  of  previous 
directions  given  to  the  defendant  for  that  purpose.  The  defendant, 
however,  did  not  invest  these  sums  as  directed,  but  drew  out  the 
entire  amount  by  the  16th  of  October  following,  with  the  exception 
of  18/.  It  appeared  also  that  the  defendant  paid  the  amount  of  the 
dividends,  as  if  the  stock  had  been  duly  invested. 

Butt  (with  whom  were  Napier  and  RoUeatone)^  for  the  defendant, 
submitted  that  the  counts  for  obtaining  money  under  false  pretences 
were  not  supported  by  the  evidence ;  and  that  as  to  the  fourth 
and  sixth  counts,  no  offence  had  been  proved  within  the  meaning 
of  the  statute  (9  Geo.  4,  c.  55),  and  that  the  defendant,  having  had 
a  power  of  attorney  to  sell  the  stock  in  question,  could  not  be  guilty 
of  embezzlement  in  converting  it  to  his  own  use. 

Brewster  (M^Donagh  and  2>.  Lynch  were  with  him),  for  the 
prosecution. — The  question  of  false  pretences  ought  to  be  left  to 
the  jury  on  the  evidence ;  and  dA  to  the  fourth  and  sixth  counts, 
although  the  defendant  had  a  power  of  attorney  to  sell  the  stock, 
yet  the  moment  he  applied  it  to  his  own  purposes,  it  became  em* 
bezzlement 

Blackburne,  C.J.  thought  there  was  no  evidence  of  the  obtaining 
of  the  money  under  false  pretences,  but  that  there  was  sufficient 
evidence  of  embezzlement  to  go  to  the  jury. 

Napier  contended  that  stock  was  not  a  valuable  security  for  pay- 
ment of  money  within  the  meaning  of  the  Act,  (a)  and  dted  Rex 
y.  Capper  (5  Price,  262-8) ;  Wildman  v.  Wildman  (9  Ves.  177)  ; 
in  which  it  is  said  by  the  Master  of  the  Rolls,  that  ^^  the  interest 
in  stock  is,  properly,  nothing  but  a  right  to  receive  a  perpetual 
annuity,  subject  to  redemption,  and  is  a  mere  right  therefore. 

Blackburne,  C.  J.  however,  overruled  the  objection,  and  left 
the  case  to  the  jury,  who  found  a  verdict  of 

Guilttf. 

(a)  The  words  of  the  statute  9  Geo.  4,  c.  55,  s.  42,  are  as  follow  :—<'  That  if  any  money, 
or  secarity  for  the  payment  of  money,  shall  be  iativsted  to  any  banker,  merchant,  broker, 
attorney,  or  other  agent,  with  any  Section  in  writing  to  apply  anch  money,  or  any  part 
thereof,  or  the  proOMds,  or  any  port  of  tiie  proceeds  Si  such  security,  for  any  purpose  spe- 
cified in  sach  direction,  and  he  shall,  in  isolation  of  good  faith,  and  contrary  to  the  purpose 
80  specified,  in  anywise  convert  to  his  own  use  or  benefit  such  money,  security,  or  procosds, 
or  any  part  thereof  respectively,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  &c 
&)c. ;  and  if  any  chattel,  or  valuable  security,  or  any  power  of  attorney  for  the  sale  or  trans- 
fer of  any  share  or  interest  in  any  public  stock  or  fund,  whether  of  the  United  Kingdom  or 
any  part  thereof,  or  of  any  foreign  state,  or  in  any  fund  of  any  body  corporate,  compu^, 
or  society,  shall  be  intrusted  to  any  banker,  merchant,  broker,  attorney,  or  other  agent, 
for  safe  custody  or  for  any  special  purpose,  without  any  authori^  to  sell,  negotiate,  trans- 
fer, or  pledge,  and  he  shall,  m  violation  of  good  faith,  and  contrary  to  the  object  or  purpose 
for  which  such  chattel,  Sec,  shall  have  been  mtrusted  to  him,  sell,  negotiate,  transfer,  pledge, 
or  convert  to  his  own  use  or  benefit  such  chattel,  &e.  or  the  proceeds  of  the  same,  or  any 
part  thereof,  or  the  share  or  interest  in  the  stock  or  fund  to  which  such  power  of  attorney 
shall  relate,  or  any  part  thereof,  such  oflbnder  shall  be  guilty  of  a  misdemeanor.*' 
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COURT  OF  QUEEN'S  BENCH. 
Trinity  Term,  1847. 

The  Queen  v.  Saunders,  (a) 

QtMmifl/ Mt/wfiitoftoit, 

On  a  motion  for  a  criminal  infomuUion  against  a  magistrate  fir  misconduct  in  the 
exercise  o/ms  office,  the  affidavits  must  state  the  bond  fide  belief  of  the  prosecutor  that 
As  defendant  had  acted  from  corrupt  motives,  or  shew  facts  from  which  the  Court  mutt 
Oy  infer  such  corrupt  motives. 


It  is  the  duty  of  a  magistrate  to  ascertain  the  sufficiency  of  the  baU  who  tender  themsdoes 
cm  UkaJfofoM  accused  party,  hut  he  ought  not  to  interfere  m  ai^  way  to  dissuade  them 
Jhm  becoming  bound  as  bail 

A  RULE  nisi  had  been  obtained  for  a  criminal  information   Tmk  Qobik 
against  a  magistrate  of  the  county  of  Carmarthen  for  alleged  *'• 

misconduct  in  the  execution  of  his  duty.  The  affidavits  were  very  au»»»»«' 
lengthy ;  and  the  acts  of  misconduct  complained  of  were,  that  he 
haa  improperly  issued  a  warrant  for  apprehending  the  prosecutor 
on  a  charge  of  an  alleged  offence  against  the  game  laws ;  that  he  had 
improperly  committed  him  for  trial ;  that  he  had  improperly  refused 
to  take  bail  for  his  appearance  at  the  sessions,  and  naa  improperly 
caased  him  to  be  detained  in  prison.  To  support  these  charges,  a 
number  of  circumstances  were  set  forth  in  the  affidavits  (which  it  is 
unnecessary  to  detail),  but  no  express  statement  was  made  that  the 
prosecutor  or  the  other  deponents  believed  that  the  magistrate  had 
acted  from  corrupt  motives.  The  principal  circumstances  from 
which  the  inference  was  sought  to  be  drawn  were,  that  the  ma^s- 
trate  had  issued  his  warrant  at  the  instance  of  a  personal  friend  of 
his  own,  although  the  complainant  resided,  and  the  offence,  if  ' 
any,  was  committed,  at  a  distance,  within  another  district  of  the 
county,  and  near  to  a  place  where  a  petty  sessions  was  to  be  held 
the  next  day ;  that  the  evidence  shewed  a  mere  suspicion  that  the 
prosecutor  was  going  to  commit  an  offence  against  the  game  laws 
somewhere,  and  he  had  been  committed  for  an  actual  offence  against 
them  at  a  place  certain ;  that  he  had  refused  bail  on  the  ground 
that  he  thought  the  prosecutor  a  returned  or  an  escaped  convict ; 
and  that  he  had  demanded  an  excessive  sum  as  the  amount  of 
recognizances  of  the  bail,  and  had  endeavoured  to  deter  them 
by  saying  that  it  would  cost  them  too  much  to  bail  the  prose- 
cutor. 

Sir  F.  Thesiger  and  Peacock  (June  11)  shewed  cause,  and  pro- 
duced affidavits  negativing  every  corrupt  motive,  and  explaining 
many  of  the  circumstances  alleged  by  the  prosecutor.  It  appeared 
that  the  warrant  was  issued  by  the  magistrate,  although  he  lived  at 
some  distance  from  the  spot  where  the  offence  was  alleged  to  have 

(a)  Reportfld  by  E.  Wibv,  Esq.,  Barrister.at-Uw. 
VOL.  IL  M 
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The  Qukek  been  committed,  because  a  particular  magistrate  who  lived  near 
g^  ••  was  supposed  to  be  a  friend  of  the  prosecutor,  and  likely  to  favour 

him.  It  was  admitted  that  inquiries  had  been  made  into  the  sol- 
vency of  the  bail  who  were  first  offered,  because  there  was  reason  to 
believe  they  were  not  responsible ;  but  it  was  contended  that  this  was 
clearly  part  of  the  magistrate's  duty.  Explanations  were  also  ^iven  of 
other  parts  of  the  transaction,  and  the  present  proceeding  imputed 
to  the  interference  of  a  person  who  had  a  private  pique  against  the 
magistrate,  on  account  of  some  disputes  in  the  financial  committee 
of  the  Carmarthenshire  justices.  They  further  contended  that  the 
prosecutor  was  not  entitled  to  the  interposition  of  the  Court  by  this 
extraordinary  remedy,  inasmuch  as  he  had  ventured  to  swear  that 
he  believed  the  magistrate  had  acted  from  corrupt  motives. 

Paahley^  in  support  of  the  rule,  commented  at  great  length  upon 
the  affidavits,  and  contended  that  the  facts  necessarily  shewed 
corrupt  motives  on  the  part  of  the  magistrate.  In  the  course  of  his 
argument,  he  also  contended  that  it  was  not  part  of  a  magistrate's  duty 
to  scrutinize  the  means  of  the  bail,  but  to  be  guided  more  by  their 
trustworthiness  and  character ;  that  there  was  nothing  in  criminal 
proceedings  analogous  to  justification  of  bail;  and  that  if  bail  wa& 
not  taken  from  among  persons  of  the  same  class  as  the  accused, 
persons  in  an  inferior  station  would  never  be  able  to  avail  them- 
selves of  the  privilege  of  putting  in  bail,  which  the  law  recognized 
as  their  right. 

By  the  Codkt. — In  every  case  this  Court  has  a  right  to  exercise 
its  discretion  in  granting  a  criminal  information,  and  there  must  be 
strong  grounds  for  such  interference  against  magistrates  acting  in 
the  exercise  of  their  duties,  and  unless  the  facts  were  such  that  they 
necessarily  lead  to  the  conclusion  that  the  magistrate  had  acted  from 
corrupt  motives,  it  was  essential  that  the  person  calling  for  the  inter- 
ference of  the  Court  should  pledge  his  conscience  to  the  belief  in  the 
corrupt  motives  of  the  magistrate  he  accused.  Here  this  was  not 
•  done;  and  although  there  was  much  that  the  Court  could  not 
approve  of,  no  corrupt  motive  could  be  discovered.  It  was  certainly 
questionable  if  any  offence  had  been  committed,  and  no  sufficient 
reason  was  given  for  applying  to  the  magistrate  at  a  distance ;  for 
though  one  of  the  magistrates  residing  near  the  prosecutor  was 
supposed  to  feel  partiality  towards  him,  application  might  have  been 
•  maae  to  others.  With  regard  to  the  bail,  the  Court  disclaims  assent 
to  the  doctrine  which  the  learned  counsel  in  support  of  the  rule  has 
advanced.  The  very  form  of  a  recognizance  for  bail  shews  that  a 
money  qualification  is  contemplated  by  the  law ;  that  qualification 
is  one  obvious  test  of  respectability — in  many  cases  the  only  one 
possible ;  and  it  is  of  the  utmost  importance  that  inquiry  should  be 
made  into  the  sufficiency  of  that  qualification  in  every  case,  seeing 
that  persons  accused  sometimes  find  it  worth  their  while  to  indemnify 
their  bail  and  so  escape  from  justice.  So  far,  then,  as  this  gentleman 
has  evinced  an  anxiety  to  ascertain  the  sufficiency  of  the  bail,  he  has 
been  in  the  right ;  but  the  Court  disapproves  of  his  talking  to  the  bail 
about  expenses,  when  it  did  not  appear  that  any  expenses  would  be 
incurred  ;  and  a  magistrate  is  not  justified  in  interfering  to  prevent 
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a  man  from  assisting  his  neighlx)ur.  Under  all  the  circumstances 
ct  the  case,  no  corrupt  motive  being  shewn,  or  sworn  to  be  believed 
to  have  existed,  the  rule  must  be  discharged ;  but  as  the  defendants 
conduct  has  not  been  free  from  blame,  no  costs  will  be  given. 

Rule  discharged  without  costn* 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term^  1847. 
The  Queen  v.  Archibald  Douglas,  (a) 

33  Geo.  3,  c.  52,  #.  62 — Receiving  gift*  in  India — Following  the  worde  qfa  etatuie. 

The  33  Geo,  3,  c.  52,  #.  62,  enacts  thai  the  demanding  or  receiving  any  sum  of  money, 
or  other  valuable  iking,  as  a  gift  or  present,  or  under  colour  thereof,  whether  it  be 
far  the  use  qfihe  party  receiving  the  same,  or  for,  or  pretended  to  be  for,  the  use  of 
the  East*  India  Company,  or  of  any  person  whatsoever,  by  any  British  subject  hold» 
ttf  or  exercising  any  office  or  appointment  under  his  Majesty  or  the  Company  of 
the  Bast  Indies,  shall  be  deemed  to  be  extortion  and  a  misdemeanor  at  law,  and 
punished  as  such.'* 

Held,  upon  motion  in  arrest  of  judgment, — 1.  That  it  was  sufficient  to  charge  the 
receipt  of  the  gift  in  the  words  of  the  statute ^  without  shewing  that  the  donor  was 
an  Asiatic. 

2.  TTkat  it  was  unnecessary  to  allege  that  the  moneys  received  were  the  property  of 
the  person  named  in  the  count  as  the  person  from  whom  they  were  received. 

3.  That  it  was  unnecessary  to  allege  that  it  was  by  colour  qf  the  defendant's 
employment  or  office,  which  would  be  etsential  to  constitute  extortion  at  common 
law,  as  the  statute  made  the  act  described  amount  to  extortion, 

4.  That  it  was  unnecestary  to  state  for  whose  use  the  money  was  received, 

THIS  was  an  indictment  against  Archibald  Douglas,  under 
88  Geo.  8,  c.  52,  being  a  statute  directed  to  the  prevention  of 
abuses  in  India,  under  colour  of  receiving  gifts  or  presents.  The 
second  section  enacts,  ^<  That  the  demanding  or  receiving  any  sum 
of  money,  or  other  valuable  thing,  as  a  gift  or  present,  or  under 
colour  thereof,  whether  it  be  for  the  use  of  the  party  receiving  the 
same,  or  for,  or  pretended  to  be  for,  the  use  of  the  East-India  Com- 
pany, or  of  any  other  person  whatsoever,  by  any  British  subject 
nolding  or  exercising  any  office  or  employment  under  his  Majesty 
or  the  Company  of  the  East  Indies,  shall  be  deemed  to  be  extortion 
and  a  misdemeanor  at  law,  and  punished  as  such.***  There  were 
between  sixty  and  seventy  counts,  but  a  selection  had  been  made  on 
behalf  of  the  Crown.  A  rule  had  been  obtained  to  arrest  the  judg- 
ment, upon  four  objections: — 1.  That  the  indictment  did  not  shew 
that  the  person  from  whom  the  gift  was  received  was  an  Asiatic,  or 
such  a  person  as  the  statute  contemplated.  2.  That  it  was  not 
alleged  that  the  money  received  was  the  property  of  the  person  from 
whom  it  was  received.  8.  That  it  could  not  be  the  offence  of  extor- 
tion, as  it  was  not  alleged  that  the  money  was  received  by  colour  of 
bis  office.  4.  That  it  was  not  stated  for  whose  use  the  money  was 
received.  In  Trinity  Term  last.  Sir  F.  Theaiger^  L.  Wigram^  and 
Clarkson  shewed  cause  against  the  rule ;  and  Sir  F,  Kelly  and 
(a)  Reported  by  E.  Wiie,  Esq.,  Barriflter-at-law. 
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The  Quxxv  Peacock  were  heard  in  support  of  it.     They  dted  88  Geo.  8,  c.  62) 
^  ^-  8S.  61,  62;  18  Geo.  8,  c.  68,  s.  24 ;  7  Geo.  4,  c.  64;  Rew  v.  Mar- 

^^^^'  «n  (8  A.  &  E.  481)  ;  Reg.  v.  Parker  (8  Q.  B.  292) ;  Rem  v.  Gre- 
gory (1  B.  &  P.  846 ;  Co.  Litt.  868,  b) ;  Pearson's  caae  (1  M.  C. 
C.  R.  813)  ;  R^.  v.  Radcliffe  (2  M.  C.  C.  R.  68)  ;  King  v.  The 
Queen  (14  L.  J.  171,  M.  C). 

Cur,  adv.  vtdt 

Judgment — June  12. 

LoED  Denman,  C.  J. — It  appears  to  us  that  we  cannot  put 
a  reasonable  construction  upon  this  statute  without  regard  to  the 
object  of  it,  the  offence  which  it  sought  to  suppress,  and  the  means 
which  it  employs  for  the  purpose.  During  a  long  course  of 
years,  several  Acts  of  Parliament  shew  that  tne  misgovemment  of 
our  eastern  possessions,  and  the  calamities  of  their  inhabitants,  were 
considered  to  have  arisen  from  extortions  practised  on  the  natives  of 
all  ranks,  by  colour  of  office,  or  from  corruption  by  gifts  and  pre- 
sents offered  to  persons  in  authority,  and  received  and  taken  by 
them.  Such  offences,  in  all  times  and  places,  but  particularly  and 
notoriously  in  distant  regions,  far  removed  from  the  ordinary  super- 
vision of  the  law  and  police,  have  been  cloaked  in  various  disguises, 
in  their  own  nature  difficult  of  detection,  and  especialljr  in  India, 
where  the  wealth  of  the  native  princes  is  enormous,  their  habits  in 
political  affairs,  like  those  of  their  subjects  in  commercial  transac- 
tions, very  different  from  all  that  is  avowed  by  civilized  nations, 
and  the  peculiar  customs  of  every  district  such  as  to  afford  excuse 
and  cover  for  corrupt  practices.  The  legislature  of  England  could 
not  have  described  or  known  the  circumstances  under  which  offences 
of  this  kind  might  have  found  protection ;  they  would  have  been 
unable  to  devise  proper  means  for  preventing  evasion  of  the  law, 
and  could  not  have  mserted  any  exceptions  which  would  not  in 
their  operation  have  repealed  the  principal  enactment ;  but  they  had 
power  to  say  to  all  persons  holding  office  in  the  East  Indies,  ^<  Tou 
shall  do  so  upon  condition  that  you  will  accept  no  gift  or  present 
while  you  reside  there  ;  and  if  you  receive  such  gift  or  present,  you 
shall  incur  a  certain  forfeiture.'^  Since  the  security  taken  by  the 
law  for  the  suppression  of  the  hateful  and  dangerous  crime,  nothing 
short  of  this  could  have  attained  the  object ;  it  may  possibly  extend, 
in  its  terms,  in  many  cases,  to  innocent  gifts,  and  to  laudable  pre- 
sents, with  reference  to  the  social  rdations  of  men,  but  not  intKMxnt 
or  excusable  in  one  who  accepts  office  under  the  express  condition 
of  declining  all  gifts  and  presents,  more  especially  if  he  be  one 
whose  oath  of  office  binds  him  to  the  performance  of  that  condition. 
I  think,  therefore,  that  the  first  objection  fails,  an  offence  within  the 
statute  being  described  in  the  indictment  itself  in  these  very  words, 
the  only  sense,  it  is  highly  probable,  in  which  an  European  would 
know  how  to  express  it.  The  second  objection  is,  that  the  indict- 
ment does  not  allege,  in  the  counts  on  which  the  verdict  is  now 
entered,  that  the  moneys  received  by  the  defendant  as  a  gift  or 
present,  or  under  colour  of  a  gift  or  present,  were  the  moneys  of  any 
person  named  in  those  counts ;  and  we  were  very  much  pressed 
with  the  authority  of  the  cases  of  Reg.  v.  Martin  (8  A.  &  E.  481), 
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and  Reg.  v.  Parker  (3  Q.  B.  29S)»  as  shewing  the  necessity  of  such    Tek  Qviur 
an  averment,  notwithstanding  the  words  of  the  7  Geo.  4s  c.  64,  *- 

8.  21,  which  are,  "  that  when  the  offence  charged  has  been  created  o"*'^* 
by  any  statute,  indictment,  or  information,  it  shall,  after  verdict,  be 
held  sufficient  to  warrant  the  punishment  described  by  the  statute, 
if  it  describes  the  offence  in  the  words  of  the  statute."^  In  the  case 
of  Reg.  V.  Martifh  the  offence  was  created  by  the  7  &  8  Geo.  4, 
c  9&,  s.  53,  respecting  the  obtaining  of  soods  under  false  pretences. 
The  indictment  there  certainly  described  the  offence  in  the  words  of 
the  statute,  that  is,  of  obtaining  goods  by  false  pretences ;  but  it 
was  held  ImuI  for  not  pointing  out,  with  sufficient  certainty,  whose 
goods  were  so  obtained ;  that  is,  the  person  in  respect  to  whose 
goods  the  offence  was  committed  was  not  described,  though  the 
offence  itself  was  described  in  the  words  of  the  statute.  The  goods 
might  have  been  the  goods  of  the  defendant  himself,  consistently 
witn  the  averment  in  the  indictment,  and  the  Court  considered  that 
the  statute  7  &  8  Geo.  4,  in  describing  the  offence,  did  not  extend 
to  the  goods  of  the  party  himsdf.  The  case  of  JBey.  v.  Parker  was 
an  indictment  at  common  law,  not  for  an  offence  created  by  the  sta- 
tute, and  therefore  the  7  &  8  Greo.  4,  c  ^1,  did  not  apply.  Here 
the  offence  is  created  by  the  statute  33  Greo.  8,  c.  52,  s.  62,  which 
enacts,  that  the  demana  or  receiving  any  sum  of  money  as  a  ^ft  or 
present,  or  under  colour  thereof,  by  any  British  subject  holding  or 
exercising  any  office  or  employment  under  his  Majesty  or  the  said 
United  Q:>mpany  in  the  East  Indies,  shall  be  admitted  and  taken  to 
be  extortion  and  a  misdemeanor  at  law.  The  words  of  the  statute 
are  pursued  in  the  information  in  describing  the  offence,  and  the 
only  question  raised  by  referring  to  the  case  of  Reg.  v.  Martin  is, 
whether  it  is  necessary  to  state  whose  money  was  received*  Now, 
we  tbink  that  the  statement  of  the  defendant  receiving  a  sum  of 
money  as  a  gift  or  present  must  exclude  the  supposition  that  it  was 
his  money ;  and  with  respect  to  the  necessity  of  the  name  of  the 
person  whose  money  it  was  being  stated,  in  order  to  give  the  defen- 
dant the  opportunity  of  pleading  to  any  subsequent  information  or 
indictment  autrefrie  aeqmi  or  convict^  we  think  he  could  well  plead 
the  present  information  as  framed  by  proper  averment  of  identity. 
Further,  it  was  urged  that,  as  the  statute  88  Geo.  8  enacts  that  the 
receipt  shall  be  deemed  extortion,  such  receipt  must  be  shewn  on 
the  face  of  the  information  to  be  by  colour  of  the  defendant's 
employment  or  office,  which  alone  would  constitute  extortion  at 
common  law ;  for  which  purpose  Co.  Lit.  (868,  B.)  was  dted.  The 
answer  is,  that  the  statute  88  Greo.  8  enacts,  that  the  receipt,  as 
therein  described,  shall  be  deemed  to  be  extortion,  thereby  creating 
a  new  species  of  extortion ;  and  if  the  i^quisites  at  common  law  to 
constitute  an  extortion  were  necessary  to  be  shewn,  the  ofience  would 
be  one  at  common  law,  and  not  a  new  species  of  extortion  created 
by  the  statute,  whidi  would,  in  effect,  be  to  render  the  statute 
wholly  inoperative.  Where,  indeed,  the  statute  creates  a  felony,  as 
in  the  case  ot  embezzlement,  the  proper  word  of  art,  <<  feloniously,^ 
must  be  used  in  the  indictment,  to  give  the  offence  that  character 
in  the  eye  of  the  law,  and  to  attach  weightier  consequences  to  it ; 
but  the  statute  does  not  require  any  such  words  of  art,  for  the  rea- 
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sons'  already  stated.  Further,  it  was  urged  that  the  information 
does  not  shew  for  whose  use  the  monej  was  received  ;  but  the  words 
of  the  statute  are,  "  whether  it  be  for  the  use  of  the  party  receiving 
the  same,  or  for,  or  pretended  to  be  for,  the  use  of  the  said  com- 
pany, or  of  any  other  person  whatsoever,''  which  words  make  it 
quite  immaterial  for  whose  use  the  money  was  received ;  and,  con- 
sequently, no  averment  in  that  respect  can  be  necessary.  For  these 
reasons,  we  are  of  opinion  that  the  objection  raised  in  arrest  of 
judgment  cannot  prevail,  and  that  judgment  must  be  given  for  the 
Crown. 

Rule  discharged. 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term.— June  12, 1847. 
The  Queen  t?.  The  Inhabitants  of  Upton  St.  Leonards,  (a) 

CommUtion  to  examine  tpiinesses—Siatutet  13  Geo.  3,  c.  63 ;  I  Wm.  4,  c.  22 — 
Criminal  i^formaiion— Jurisdiction, 

In  a  criminal  ii\formation  againet  a  parish  for  the  non-repair  qfa  highway  ^  this  Court 
has  no  jurisdiction  either  at  common  law  or  by  stai.  1  Wm.  4,  c.  22,  to  issue  a  com- 
missionfor  the  examination  in  the  country  of  a  material  witness,  sworn  to  be  bed- 
ridden.  Such  Jurisdiction  is  by  the  stat.  1  Wm.  4,  c,  22,  confined  to  **  actions" 
depending  in  the  courts  of  law  at  Westminster* 

Thb  Qubin  HpHIS  was  a  criminal  information  against  the  inhabitants  of  a 
^     .^*  JL      parish,  for  the  non-repair  of  a  highway,  in  which  issue  had 

AKTs* or"uwot  been  joined  upon  a  plea  of  not  guilty. 

St.  Lbowards.  Poahiey  (on  Friaay,  June  11)  moved,  on  the  part  of  the  prose- 
cution, for  a  rule  calling  upon  the  defendants  to  shew  cause  why  a 
commission  should  not  issue  for  the  examination  in  Gloucestershire 
of  a  material  witness,  sworn  to  be  bed-ridden.  The  application  is 
made  under  stat.  1  Wm.  4,  c.  9Si ;  the  1st  section  of  which  extends 
the  provisions  of  IS  Geo.  3,  c.  63,  relating  to  the  examination  of 
witnesses  in  India,  to  all  the  foreign  possessions  of  the  Crown,  and 
^^  to  all  actions  depending  in  any  of  his  Majesty's  courts  of  law  at 
Westminster,  in  what  place  or  country  soever  the  cause  of  action 
may  have  arisen,  and  whether  the  same  may  have  arisen  within  the 
jurisdiction  of  the  court  to  the  judges  whereof  the  writ  or  commis- 
sion may  be  directed,  or  elsewhere,  when  it  shall  appear  that  the 
examination  of  witnesses  under  a  writ  or  commission  issued  in  pur- 
suance of  the  authority  hereby  given  will  be  necessary  or  conducive 
to  the  due  administration  of  justice  in  the  matter  wherein  such  writ 
shall  be  applied  for."^  And  the  4th  section  provides  that  *^  it  shall 
be  lawful  to  and  for  each  of  the  said  courts  at  Westminster,  &c., 
and  the  several  judges  thereof,  in  every  action  depending  in  such 
court,  upon  the  application  of  any  of  the  parties  to  such  suit,  to 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barrltter'ftt-law. 
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order  the  examination,  on  oath,  upon  interrogatories  or  otherwise,    Thi  Quxsk 
before  the  Master  or  Prothonotary  of  the  said  court,  or  other  per-  v. 

son  or  persons  to  be  named  in  such  order,  of  any  witnesses  within  ^^V/urroK 
the  jurisdiction  of  the  court  where  the  action  shall  be  depending,  or  Sr.  LxoMAftos. 
to  order  a  commission  to  issue  for  the  examination  of  witnesses  on 
oath,  at  any  place  or  places  out  of  such  jurisdiction,  by  interroga- 
tories or  otherwise,''  &c.  Under  one  or  other  of  these  sections  the 
Court  has  authority  to  issue  this  commission.  The  word  ^<  action*" 
is  certainly  used,  but  the  Court  will  not  give  a  limited  construction 
to  that  word,  so  as  to  exclude  proceedings  of  this  nature,  which  are 
essentially  civil  proceedings.  In  Com.  Dig.  tit.  "  Action,"  D.  1, 
pleas  of  the  Crown  are  included  in  the  term  **  Action.''  (He 
referred  to  King  v.  Simmonds^  7  Q.  B.  ^9 ;  Bracton,  fol.  104.) 

Eble,  J. — But  your  application  is  in  direct  opposition  to  the 
recent  cases  of  Req.  v.  Wood  (7  M.  &  W.  671),  and  The  Attorney- 
General  v.  Btrvet  (15  M.  &  W.  60). 

LoED  Denmax,  C.  J. — If,  upon  consideration,  you  think  that 
those  cases  are  distinguishable  from  the  present,  you  may  renew  your 
motion  to-morrow. 

Paehley  now  renewed  his  motion  accordingly. — After  the  case  of 
Reg.  V.  Woody  it  must  be  admitted  that  this  application  cannot  be 
founded  upon  sec.  1  of  1  Wm.  4,  c.  22,  and  the  question  therefore 
arises  upon  the  4th  clause.  The  case  of  The  Attorney- General  v. 
Bcnet  is  distinguishable.  It  was  an  application  to  examine  a  wit* 
ness  abroad,  and  could  only  be  founded  upon  the  1st  clause  of  the 
statute.  Here  the  question  arises  upon  the  4th  clause  of  the  statute, 
and  upon  the  common  law  jurisdiction  of  this  court.  First.  At 
common  law,  independently  of  the  statute,  the  Court  possesses 
this  power.  Even  m  a  criminal  case,  in  the  time  of  Lord  Mansfield, 
**  the  Court  obliged  the  prosecutor  to  consent  that  the  witnesses 
might  be  examined  before  any  of  the  judges  of  the  Court  of  Ses- 
sion, or  any  of  the  barons  of  the  Court  of  Exchequer  in  Scotland ; 
and  that  the  depositions  so  taken  should  be  read  at  the  trial ;  and 
they  declared  that  they  would  put  off  the  trial  of  the  indict- 
ment from  time  to  time,  for  ever,  unless  the  prosecutor  had  so 
consented.''  (Mostyn  v.  Fabrigas,  Cowp.  174.)  [Erle,  J. — Then 
that  shews  that  the  Court  had  no  jurisdiction  to  direct  the  exami- 
nation to  be  taken.]  It  could  not  be  that  the  Court  wanted  juris- 
diction, because,  if  so,  consent  would  not  supply  it.  {Nichols  v. 
ChaliCj  14  Ves.  266,  267.)  In  Warren  Hastings  s  case,  also.  Lord 
Thurlow  sanctioned  the  examination  on  interrogatories  of  a  witness 
who  could  not  attend,  as  is  mentioned  by  Lord  Ellenborough,  C.  J., 
in  Reof  v.  Morphew  (2  M.  &  S.  603)  ;  and  in  Macaulay  v.  Shao- 
keU  (1  Bligh,  N.  S.  119, 180),  the  question  is  very  fully  considered 
by  Lord  Eldon,  and  the  general  authority  recognized,  although  the 
j  practice  of  Lord  Mansfield,  whereby  parties  were  forced  to  consent, 

I  IS  strongly  reprobated.     [Lord  Denman,  C.  J. — That  was  the  case 

of  a  libel  against  the  late  Mr.  Macaulay,  where  there  was  a  plea  of 
justification ;  and  proceedings  in  Chancery  were  put  off  until  proof 
of  the  justification  could  be  procured.]  But  The  Attorney-General 
T.  Reilly  (ISM.  &  W.  676)  is  a  decisive  authority  in  support  of 
this  application.     That  was  an  information  for  a  breach  of  the 
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Thb  Qjanv    revenue  laws,   and   the  Court  of  Exchequer,  on  motion  by  the 
^  Attorney-General,  granted  a  rule  for  the  examination  of  a  witness  in 

Am  Jr^ROM  ^^^^  country,  before  the  Queen's  Remembrancer.  [Erle,  J. — That 
St.  LsoiTARDs.  case  was  decided  upon  the  ground  of  the  peculiar  revenue  jurisdic- 
tion possessed  by  that  Court.]  If  so,  then  this  Court  has  also  a 
peculiar  jurisdiction  in  criminal  cases,  and,  on  the  ground  of  necea* 
sity,  introduced  the  practice  of  adjournments  {Stone's  case,  6  T.  R. 
5S7,  530)  ;  and  the  authority  to  order  the  examination  of  wit- 
nesses upon  interrogatories  is  essential  to  the  due  administration 
of  justice.  Before  the  statute  of  1  Wm.  4,  c.  22,  the  usual  mode 
of  obtaining  the  examination  of  a  witness  upon  interrogatories 
was  by  application  to  the  Court  of  Chancery  by  bill ;  but  the  Courts 
of  common  law  frequently  attained  the  same  object  by  compelling 
the  consent  of  the  parties  to  such  examination ;  and  if  they  had  had 
no  jurisdiction  to  order  such  examination,  the  commissioners  would 
have  had  no  authority  to  administer  an  oath,  for  the  mere  consent 
of  the  parties  could  not  give  it.  But  the  power  of  compelling  obe- 
dience IS  one  test  of  jurisdiction.  (Bracton,  foL  107,  cited  in  The 
Attorney-General  v.  Bouc^  15  M.  &  W. 69)  Secondly,  the  4th 
section  of  the  statute  of  1  Wm.  4,  at  all  events,  gives  tnis  power. 
Being  in  furtherance  of  the  administration  of  justice,  and  in  afBrm- 
anoe  of  the  ancient  practice,  it  is  to  be  construed  liberally  (Dwarris^ 
722),  and  the  word  ^<  action  ^  does  not  necessarily  confine  its  opera- 
tion to  actions  strictly  so  called.  It  may  include  all  proceedinsB 
which  are  essentially  civil ;  and  this,  though  in  form  criminal,  is 
substantially  a  civil  proceeding.  It  is  treated  as  such  with  reference 
to  amendments  and  applications  for  new.  trials.  Rex  v.  Bennet 
(1  Stra.  101) ;  Bea  v.  Francis  (2  T.  R.  484),  which  were  cases  of 
informations  in  the  nature  of  qiw  warranto.  In  Rea  v.  Wands* 
worth  (1  B.  &  Aid.  68),  and  Reof  v.  Sutton  (6  B.  &  Adol.  62),  both 
of  which  were  cases  of  indictment  for  non-repair  of  highways,  upon 
which  the  defendants  had  been  acquitteci,  the  Court,  althousfa 
declining  to  grant  new  trials,  adopted  a  course  which  had  indirecuy 
the  same  effect ;  the  entry  of  judgment  was  suspended,  in  order  that 
a  new  indictment  might  be  preferred.  In  The  Attorney-General 
V.  Rogers  (11  M.  &  W.  670),  which  was  an  information  for  penal- 
ties, the  Court  of  Exchequer  decided  that  it  had  authority  to  grant 
a  new  trial.  It  has  been  said,  however,  that  the  Crown  is  not 
bound  by  this  statute,  because  not  expressly  mentioned  in  it ;  but 
"  all  statutes  which  are  made  to  suppress  wrong,  or  to  take  away 
fraud,  or  to  prevent  the  decay  of  religion,  shSl  bind  the  Kins, 
although  he  be  not  named;  for  religion,  justice,  and  truth  are  tfie 
sure  supporters  of  the  crowns  and  diadems  of  kings.'*  {The  ease  of 
Ecclesiastical  Persons,  5  Rep.  14,  b ;  WilUon  v.  Barkley^  Plowd. 
286;  The  Attorney-General  v.  Donaldson,  10  M.  &  W.  117.) 
There  are  numerous  instances  in  which  the  operation  of  statutes  has 
been  extended  beyond  the  strict  letter  by  the  decisions  of  the  Courts ; 
as,  for  example,  the  provision  in  Stat.  Westm.  2,  relating  to  bills 
of  exceptions.  {Rew  v.  Higgins,  1  Vent.  366.  He  also  referred 
to  Burgess  v.  Boetefeury  7  M.  &  G.  481.)  The  case  of  Reof  v. 
Lady  Briscoe  (1  Dowl.  520)  was  very  different.  That  was  an 
indictment  for  perjury,  and  upon  an  application  for  a  commission 
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to  examine  witnesses  in  France,  under  sec.  4  of  1  Wm.  4,  c.  22,    Th«  Quuv 

Parke,  J.,  said,  "  This  is  not  an  action.     The  distinction  between  •• 

an  action  and  an  indictment  is  clear.     The  statute  only  applies  to  ,  "  'S^tUSl 

1     1        A  1  m,      ,  , •'     *  *^        ,  M  ANTS  OF  Unov 

actions,  and  therefore  the  present  application  cannot  be  granted.     Sr.  Lxovaeds. 

This,  however,  is  an  intermediate  case ;  the  proceeding,  though  in 
form  criminal,  is  substantially  civil ;  and  upon  that  ground  the  pre- 
sent application  is  made. 

Loan  Denman,  C.J. — There  is  an  entire  destitution  of  all 
authority  at  common  law  for  this  application.  The  course  which 
Lord  Mansfield  was  in  the  habit  of  taking  was,  perhaps,  an  indirect 
mode  of  attaining  the  same  end  ;  but  that  practice  was  afterwards 
condemned,  I  think  very  properly,  by  Lord  Eldon,  as  irregular. 
Then,  with  regard  to  the  statutes,  the  first  statute  (13  Geo.  3,  c.  63) 
applied  to  indictments  or  informations,  and  actions  or  suits;  but 
that  upon  which  the  present  question  arises  omits  the  words 
*•  indictments  or  informations,***  and  uses  the  word  "  action  ^  only. 
It  is  clear,  therefore,  that  the  legislature  has  used  these  terms  in 
di£Perent  senses,  and  that  the  Act  of  Parliament,  under  which  alone 
we  could  grant  this  application,  does  not  give  the  power.  There  is 
very  good  reason  for  the  distinction  which  is  thus  drawn  between 
proceedings  instituted  by  one  subject  against  another  and  proceed- 
ings instituted  by  the  Crown  against  a  subject.  In  the  latter, 
certainly,  no  consent  could  give  the  Court  a  jurisdiction  not  pos- 
sessed without  it. 

Patteson,  J. — I  also  think  we  have  no  jurisdiction  to  grant  this 
Implication.  If  the  power  had  existed  at  common  law,  what  neces- 
sity could  there  have  been  for  resorting  to  the  circuitous  mode  of 
obtaining  a  forced  consent,  which  appears  to  have  been  the  course 
pursued  on  some  occasions.^  The  statute,  however,  giv6s  the 
power  with  regard  to  "  actions ;"  but  Parke,  J.,  said,  in  Reg,  v. 
jLady  Sriscoe,  **  an  indictment  is  not  an  action  ;^  and  if  an  indict- 
ment is  not,  neither  is  a  criminal  information. 

Eble,  J. (a) — I  am  of  the  same  opinion.  It  seems  to  me  that 
there  is  good  reason  why  the  legislature  should  have  drawn  the  dis- 
tinction between  civil  and  criminal  proceedings,  and  should  have 
admitted,  in  effect,  written  evidence  in  a  civil  proceeding,  but 
xefiised  to  admit  it  in  a  criminal  proceeding,  where  the  accused  party 
ought  always  to  have  the  opportunity  of  seeing  the  witness,  and  of 
cross-examining  him  in  the  presence  of  those  who  are  to  decide  upon 
his  guilt  or  innocence. 

Rule  refused. 

(a)  Coleridgei  J.,  had  left  the  court. 
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COURT  OF  QUEEN'S  BENCH. 

Hilary  Term  and  Vacation^  1847. 

The  Queen  ».  The  Inhabitants  of  Upton  St.  Leonards; 
The  Queen  v.  The  Inhabitants  of  Bab n wood,  (o) 

Criminal  information — Mitconduet  of  grand  jury — Non'repair  qfhighway9» 
Where  an  indictment  against  a  parish  for  non-repair  of  a  highway  had  been  ignored 
by  a  grand  Jury  at  the  assizes,  the  Court  granted  leave  tope  a  criminal  information 
against  the  parish  upon  affidavit  that  two  of  the  grand  jury  possessed  property  m 
the  parish,  and  had  taken  part  in  the  discussion ;  and  one  of  them  had  stated  at  the 
time  that  the  road  was  useless,  although  it  was  sworn  by  tho  other  members  of  the 
grand  jury  that  no  undue  influence  had  been  exercised  by  these  gentlemen, 

^"""  rWlWO  rules  had  been  obtained,  calling  upon  the  inhabitants  of 
Tai  IvHABiT-  jL  Upton  St.  Leonards  and  Bamwood,  in  the  county  of  Glou- 
AMTfl  or  Uptoh  cester,  to  shew  cause  why  a  criminal  information  should  not  be  filed 
^'  Mid^*"'  against  either  of  those  parishes  for  certain  nuisances,  for  not  repair- 
Baekwood.  ing  certain  highways  within  those  parishes.  The  highway  oul  of 
repair  was  the  middfle  part  of  the  road  communicating  with  the  two 
villages,  and  lay  part  in  one  parish  and  part  in  another.  It 
appeared  on  affidavits  in  support  of  the  rule,  that  in  June  last,  at 
the  instance  of  a  person  who  was  the  owner  and  occupier  of  consi- 
derable landed  property  in  the  parishes  of  Upton  St.  Leonards  and 
Barnwood,  application  was  made  to  the  magistrate  for  an  order, 
under  the  5  &  6  Wm.  4,  c.  50,  to  repair  the  road  leading  from  the 
parish  of  Upton  St.  Leonards  to  the  village  of  Barnwood.  At  the 
meeting,  the  surveyors  of  the  respective  parishes  attended,  and  denied 
their  liability  to  repair  the  road  in  question  :  the  case  was  postponed 
until  the  return  of  Mr.  Walters,  a  magistrate  and  large  landowner 
in  the  parish  of  Barnwood,  and  till  the  determination  of  each  parish 
had  been  ascertained.  On  the  1st  of  July,  the  attorney  for  the  prose- 
cution wrote  to  the  surveyor  of  Upton  St.  Leonards,  making  a  pro- 
posal, either  that  a  case  should  be  drawn  up  and  submitted  to  the  opi* 
nion  of  counsel,  or  that  it  should  be  referred  to  two  competent  persons 
.to  decide  the  matter.  Mr.  Walters  said  he  thought  it  would  be  better 
that  the  case  should  be  decided  by  the  Court  on  an  indictment,  and 
therefore  the  proposed  reference  was  rejected.  An  order  of  justices 
;at  special  sessions,  signed  by  C.  B.  Hunt  and  V.  Guise,  was  accord- 
ingly made,  that  bills  of  indictment  should  be  preferred  before  the 
grand  jury  at  the  next  assizes  for  the  county  of  Gloucester.  Bills 
were  accordingly  preferred  on  the  8th  of  August ;  seven  witnesses 
for  the  prosecution  were  in  attendance,  and  were  called  before  the 
ffrand  jury,  who  ignored  both  the  bills.  The  above-named  Mr. 
Hunt  and  Mr.  Walters,  landowners  in  both  these  parishes,  were  on 
the  grand  jury,  and  it  appeared  from  the  affidavits  of  the  witnesses 
examined  before  them  that  they  both  took  an  active  part  in  opposing 
the  finding  of  the  bills,  and  that  Mr.  Walters,  addressing  tne  fore- 

(a)  Riported  by  E.  Wisb,  Esq.,  Bwriattr-at  l«v* 
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mao,  said  that  the  road  was  perfectly  useless.   The  road  in  question    Tmb  Qvbbh 
was  admitted  to  be  out  of  repair.     In  answer  to  this,  Mr.  Hunt  and  v. 

Mr.  Walters  made  affidavits,  stating  that  they  did  not  take  any  active  ^^'oV'ufTOii 
part  in  opposing  the  finding  of  the  said  bills,  and  that  the  only  part  SiTltoitabm: 
they  took  was  in  the  capacity  of  jurymen,  in  putting  such  questions        and  of 
to  the  witnesses  as  would  elicit  the  truth,  and  that  they  believed  they    Baekwoo©. 
were  ignored  solely  in  consequence  of  the  insufficiency  of  the  evidence. 
An  affidavit  was  also  made  by  the  foreman  and  another  member  of 
the  grand  jury,  stating  that  Mr.  Hunt  and  Mr.  Walters  did  not 
Cake  any  further  part  in  the  proceedings  on  the  said  bills  than  the 
part  usually  taken  by  grand  jurors  in  examining  witnesses,  and  that 
ihey  did  not  attempt  in  any  way  to  bias  or  influence  the  other 
members  of  the  grand  jury,  and  that  they  believed  the  grand  jury 
were  guided  in  their  determination  solely  by  the  evidence  produced 
before  them,  and  that  all  the  witnesses  on  the  back  of  the  bills  were 
called,  and  such  as  appeared  were  examined.     There  were  als^ 
affidavits  that  the  road  was  not  a  public  highway  for  carriages,  and 
that  it  was  said  to  have  been  made  under  an  Inclosure  Act,  and 
that  the  owners  of  the  adjoining  land  were  liable  to  repair.    Against 
these  rules  cause  was  shewn  by 

Whateley  and  Richards. — First,  the  supposed  improper  interfe- 
rence of  the  two  members  of  the  grand  jury  is  expressly  negatived 
by  the  affidavits.  They  attend^  in  the  exercise  of  their  duty, 
and  the  evidence  was  fully  gone  into  before  the  bill  was  ignored. 
Secondly,  there  was  another  remedy,  by  preferring  the  indictment 
at  the  quarter  sessions  or  at  another  assizes.  Thirdly,  a  criminal 
information  does  not  lie.  In  Bacon^s  Abr.  ('' Information,^  B., 
and  <^  Highways,"  G.),  it  is  said,  ^*  The  Court  will  never  give 
leave  to  file  an  information  for  not  repairing  a  highway,  unless  it 
appear  that  the  grand  jury  have  been  guilty  of  gross  misbehaviour 
in  not  finding  the  bill ;  and  they  refuse  it  for  this  reason,  that  the 
fine  set  on  conviction  cannot  l)e  expended.  R&9  v.  Steyning 
(Sayer,  92),  and  Rew  v.  Chedinfotd  (Ca.  temp.  Hardw.  149) 
were  referred  to.  The  grand  jury  has  not  refused  to  find  any  bill ; 
il  has  deliberated,  and  does  not  find  the  nuisance  that  distinguishes 
this  case  from  Rew  v.  Wehbom  (1  Sess.  Cas.  169)>  and  Kew  v. 
Green  (1  Lord  Eenyon,  S79). 

Pashley,  contra. — There  is  a  dear  right  at  common  law  to  this 
remedy  ;  and  though,  by  statute,  the  information  can  only  be  filed  by 
leave  of  the  Court  (4  &  5  Wm.  &  M.  c.  18),  yet  since  that  statute  the 
Court  has  granted  informations  against  parishes  and  parish  officers, 
as  well  as  justices  of  the  peace.  {Rew  v.  Wyvilly^  Mod.  66,  n. ;  Rew  v. 
I  SymmondSy  Ca.  temp.  Hardw. 240;  Rew  v.  Jolliffe^  1  East,  164  (cit) ; 

Rew  ▼.  Eeaew^  Sir  T.  Raym.  884)  In  Keyknge,  p.  5,  the  judges 
decided  that  an  information  may  be  filed  against  a  township  for  the 
escape  of  a  felon,  if  the  inhabitants  have  neglected  to  make  hue  and 
ay  after  him.  In  a  case  not  reported,  a  rule  was  made  absolute 
I  for  an  information  aeainst  the  county  of  Buckingham,  for  neglecting 
j  to  repair  a  county  bridge.  That  being  so,  the  question  really  is, 
whether  there  was  misconduct  on  the  part  of  the  jury.  If  the  facts 
stated  in  the  affidavits  in  support  of  the  rule  amounted  to  misoon* 
duct,  the  misconduct  is  clearly  made  out,  for  these  affidavits  are 
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To  QmnM  answered  only  by  the  general  assertion  that  these  gentlemen  did  not 
^-  take  an  active  or  an  unusual  part  in  the  proceedings.    The  objection 

Awm  OF  Vm^  ^^  ^^^^  ^^^y  ^^^^  ^^y  P*"^-  ^^'  ^'  ^*^  Justices  of  Hertfordshire 
teliK^Aups;  (14  Law  J.  73,  M.  C. ;  1  New  Ma^g.  Cas.  183;  6  Q.  fi.  758) 
•ndof  shews  that  a  court  is  improperly  constituted  where  any  of  the  mem- 
^^^^^'^^^  bers  interested  in  the  decision  take  part  in  the  proceedings  there. 
On  appeal  to  Quarter  Sessions  against  an  order  of  two  justices  txx 
the  payment  of  a  parish  surveyor  of  a  portion  of  a  highway-rate  to 
a  turnpike  trust,  under  4  &  5  Vict.  c.  59,  sec.  1,  the  Sessions  had 
confirmed  the  order ;  but  it  appearing  that  one  of  the  court  was  a 
mortgagee  of  the  turnpike  tolls,  and  that  another  was  one  of  the 
justices  who  made  the  order,  and  therefore  a  respondent  to  the 
appeal  (though  he  left  the  court  before  the  actual  decision),  the 
order  was  quashed  by  this  Court.  If  there  had  been  any  misconduct 
at  aU,  the  Court  will  not  measure  the  degree  of  it.  It  has  been 
suggested  that,  if  the  inhabitants  be  found  guilty  and  a  fine  imposed 
upon  them,  the  fine  cannot  be  expended  in  repairing  the  highway. 
That  would  not  seem  to  be  correct,  for  the  5  &  6  Wm.  4,  c  50, 
8.  96,  enacts,  <^  That  no  fine,  issue,  penalty,  or  forfeiture,  for  not 
repairing  the  same,  be  hereafter  returned  in  the  Court  of  Exche- 
quer, but  shall  be  applied  towards  the  repair  and  amendment  of  such 
highway.*"  The  fine  imposed  after  conviction  on  a  criminal  inform- 
ation is  included  in  these  words.  If  an  information  may  not  be  filed 
by  the  party  aggrieved,  under  circumstances  such  as  these,  the 
Court  will  deprive  the  subject  of  the  benefits  that  belong  to  this 
mode  of  procedure. 

Lord  Denhan,  C.  J.— We  are  by  no  means  disposed  to  abdicate 
our  jurisdiction  to  redress  grievances  by  this  process ;  neither  do  I 
think  that  gross  misbehaviour  ought  to  be  necessary  to  induce  ua  to 
exercise  that  jurisdicticm.    We  will  look  at  the  affidavits. 

Cur.  adv.  mdi. 

Judgment. — February  8. 

The  judgment  of  the  Court  was  now  delivered,  as  follows,  by 
Loan  Dekman,  C.  J. — It  appears  from  the  affidavits,  that  the 
indictments  for  the  non-repair  of  a  public  road  having  been  ignored 
and  thrown  out  by  the  jury,  the  prosecutor  asked  for  leave  to  file  a 
criminal  information  against  the  inhabitants  of  Upton  St.  Leonards 
and  Bamwood.  The  affidavits  produced  by  him  stated  that  two 
gentlemen  possessing  property  in  those  parishes  attended  on  the 
grand  jury,  and  took  an  active  part  towards  throwing  out  the  bilL 
One  of  the  witnesses  examined  said,  he  heard  one  of  the  gentlemoi 
inform  the  other  grand  jurors  that  the  road  was  useless ;  and  before 
the  assizes,  the  same  gentleman  had  been  applied  to,  as  a  magistrate, 
on  the  propriety  of  presenting  the  road  as  being  out  of  repair,  and 
he  had  discountenanced  a  proposal  to  refer  the  question  of  liability 
to  a  barrister,  saying  it  was  much  better  for  the  decision  of  a  judge. 
None  of  these  facts  are  denied  ;  but  these  two  gentlemen  swear,  in 
very  general  terms,  that  they  took  no  undue  part  in  the  proceedings^ 
and[  the  foreman  states,  and  two  other  members  of  the  grand  iury 
state,  on  their  affidavits,  that  the  two  gentlemen  did  nothing 
unusual  on  that  occasion.    Now  the  bona  fides  of  the  proceedings 
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against  the  parishes  is  undoubted,  and  there  is  a  strong  case    TksQvnv 
as  to  the  road  being  a  highway   of   the  parishes,  and   this  is  rp     ^ 
an  indictment  that  any  one  in  the  parish   nas  a  right  to  bring  j^J^^^  Unow 
before  a  jury  for  decision,  and  we  are  of  opinion  that  the  pro-  St.Lsovaumi 
seeutor  has  hieen  obstructed  improperly  in  the  attempted  exercise  of    ^^^i^^^ 
his  right.     We  do  not  impute  any  improper  motives  to  those  who 
interfered,  and  we  express  no  opinion  on  the  merits  of  the  case^ 
which  may  possibly  receive  an  answer ;  we  think,  howev«r,  the  con- 
nection of  tnose  gentlemen  with  the  parish  ought  to  have  prevented 
them  taking  any  part  in  the  discussion,  and  the  statement  of  the 
inutility  of  the  road,  though  it  mi^ht  be  irrelevant,  was  not  unlikely 
to  influence  the  grand  jury  in  their  decision.     Without  entering 
into  the  circumstances  of  the  case,  we  think  the  statement  of  the  two 
members  of  the  jury,  whose  affidavits  were  produced,  prove  no  more 
than  that  they  were  not  aware  they  were  peculiarly  active  in  oppos- 
ing the  bill ;  but  the  circumstances  appear  to  be  so  irregular,  and 
so  inconsistent  with  the  administration  of  justice,  that  this  Court  is 
bound  to  exercise  its  controlling  power  to  place  the  matter  in  a 
proper  train  of  impartial  investigation,  and  the  rule  accordingly 
mast  be  absolute. 

Rule  abaoluie. 


CENTRAL  CRIMINAL  COURT. 

August  Session,  1847. 

Jtigustse. 

(Before  Mr.  Justice  Eble.) 

The  Queen  v.  Hunt,  (a) 

Deptmtion  of  abieni  witneu^Pleading  pregnancy  in  $tay  qf  execution. 
Where  a  witnne  who  hat  been  examined  brfore  a  magietrate  it  abeeni  at  the  trial,  hie 

depoeition  may  be  read  on  behalf  qf  the  prieoner,  but  only  by  consent  qf  the  pro- 

eeeution. 
Where  a  woman  who  had  been  condemned  to  death  did  not,  when  called  upon  to  eay 

why  execution  ihould  not  be  done  upon  her,  plead  her  pregnancy,  the  Court  would 

not  permit  thatqueetUmto  be  formally  inquired  into,  at  the  iuggeetUm  (if  her  couneel 

that  she  was  in  fact  with  child, 

THE  prisoner  was  indicted  for  wilful  murder.  Tn  Qnny 

At  the  close  of  the  case  for  the  prosecution,  „^' 

Clarkson  {Ballaniine  with  him),  for  the  prisoner,  asked  leave  of         ''"' 
die  Court  that  a  deposition  of  one  of  the  witnesses  for  the  prosecu- 
tbn,  taken  before  the  magistrate,  should  be  read,  the  witness  being 
too  ill  to  attend  the  trial. 

Eble,  J. — I  have  no  power  to  allow  this  to  be  done. 

Bodkin  {Clerk  with  him),  for  the  prosecution,  said,  that  be 
should  oflR?r  no  objection  to  the  proceeding,  if  the  Court  thought  fit 
Id  sanction  it. 

a)  Reported  hf  B.  C.  Robinsoit,  Esq.,  Barritter-at-law. 
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£&LE,  J. — I  do  not  think  I  should  be  warranted  in  receiving 
that  which  is  not  evidence,  merely  because  its  reception  is  uuop* 

T)066C1« 

Clarkaon  quoted  the  case  of  R,  v.  Hagan  (8  C.  &  P,  167). 
There  it  was  neld,  that  where  a  witness,  who  was  examined  before 
the  magistrate  and  had  been  bound  over  to  give  evidence,  had  since 
gone  to  sea  and  was  not  present  at  the  trial,  his  deposition  was  not 
m  general  admissible;  but  upon  the  counsel  for  the  prosecution 
consenting  that  it  should  be  read,  the  Court  was  of  opinion  that  it 
might  be  given  in  evidence. 

Eble,  J.  (after  referring  to  the  case).<>— I  think  that  case  is  an 
authority  on  the  subject,  and  I  shall  allow  the  deposition  to  be 
read,  as  the  counsel  for  the  prosecution  offers  no  opposition. 

The  prisoner  was  c6nvicted,  and  sentenced  to  death ;  and  on  being 
afterwards  asked,  in  the  usual  form,  if  she  had  any  thing' to  urge 
why  execution  should  not  be  done  upon  her,  she  replied— 
"Nothing.^ 

Upon  this,  BaUantine  asked,  on  her  behalf,  that  execution  might 
be  stayed  until  an  inquiry,  in  the  usual  form,  had  been  gone  into  as 
to  her  pregnancy,  there  being  every  reason  to  believe  that  she  was 
with  child. 

EsLE,  J. — I  cannot  hear  you  on  this  subject;  she  has  not 
thought  fit  to  plead  that  circumstance ;  but  should  it  in  fact  exist, 
no  doubt  it  will  receive  attention  from  the  proper  authorities. 

Note. — At  a  tabsequcnt  session,  howerer,  the  prisoner  was  again  called  on  to  say 
whether  there  existed  any  reason  why  execution  should  not  be  done.  She  then  pleaded 
her  pregnancy,  when  a  jury  of  matrons  was  empannelled  to  try  the  question,  and  thay 
returned  a  verdict  that  she  was  not  quiclc  with  child. 
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CENTRAL  CRIMINAL  COURT. 

August  Session,  1847. 
August  19. 
(Before  Mr.  Justice  Erle.) 
The  Queen  v.  Bruce,  (a) 

Manslaughier^ 

A  drunken  man  went  into  a  ihop,  and  in  a  joke  eeized  a  hoy  round  the  neck  and  began 
epinning  him  round  until  they  got  together  into  the  street.  The  boy  having  ai 
length  broken  away,  the  prisoner  in  consequence  staggered  into  the  roadt  and  fell 
against  a  wonum  who  was  passing,  knocked  her  down,  and  she  shortly  afterwards 
died  of  the  injuries  she  had  received.  It  appeared  that  the  boy  made  no  resistance 
to  the  prisoner's  treatment  of  him,  believing  that  it  was  merely  done  in  play : — 

Held,  that  there  was  no  evidence  to  support  a  charge  of  manslaughter, 

THE  prisoner  was  indicted  for  manslaughter,  under  the  circum* 
stances  detailed  by  one  of  the  witnesses.    He  said  the  prisoner 
came  into  his  master'^s  shop,  and  pulled  him  by  the  hair  ofi*  a  cask 
(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-Iaw;, 
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where  he  was  sitting,  and  shoved  him  to  the  door,  and  from  the   The  Qouh 
door  back  to  the  counter.     That  the  prisoner  then  put  his  arm  ** 

round  his  neck  and  spun  him  round,  and  they  came  together  out  of  ^^^' 
the  shop ;  the  prisoner  kept  *'  hold  of  the  witness  when  they  were 
outside,  and  kept  spinning  him  round  ;  the  latter  broke  away  from 
him,  and,  in  consequence  and  at  the  moment  of  his  so  doing,  he  (the 
prisoner)  reeled  out  into  the  road  and  knocked  against  a  woman 
who  was  passing  and  knocked  her  down.  The  prisoner  was  very 
drunk,  and  staggered  as  he  walked.**^ 

The  woman  so  knocked  down  died  shortly  afterwards  of  the 
injuries  she  had  received,  and  it  was  for  having  caused  her  death 
that  the  prisoner  was  indicted. 

Mr.  Justice  Erie  inquired  of  the  witness  (a  young  lad)  whether 
he  resisted  the  prisoner  during  the  transaction.  The  lad  answered 
that  he  did  not;  he  thought  the  prisoner  was  only  playing  with 
him,  and  was  sure  that  it  was  intended  as  a  joke  throughout. 

Eble,  J.  (to  the  jury). — I  think,  upon  this  evidence,  you  must 
acquit  the  prisoner.  Where  the  death  of  one  person  is  caused  by 
the  act  of  another,  while  the  latter  is  in  pursuit  of  any  unlawful 
object,  the  person  so  killing  is  guilty  of  manslaughter,  although  he 
had  no  intention  whatever  of  injunng  him  who  was  the  victim  of 
his  conduct.  Here,  however,  there  was  nothing  unlawful  in  what 
the  prisoner  did  to  this  lad,  and  which  led  to  the  death  of  the 
woman.  Had  his  treatment  of  the  boy  been  against  the  will  of  the 
latter,  the  prisoner  would  have  been  committing  an  assault — an 
unlawful  act— which  would  have  rendered  him  amenable  to  the  law 
for  any  consequences  resulting  from  it ;  but  as  every  thing  that  was 
done  was  with  the  witnesses  consent,  there  was  no  assault,  and  con- 
sequently no  illegality.  It  is,  in  the  eye  of  the  law,  an  accident, 
and  nothing  more. 


CENTRAL  CRIMINAL  COURT. 

July  Session,  1847. 

July  9. 

The  Queen  v.  Israel,  (a) 

8emb!e,  thai  tohere  a  priioner  on  being  called  upon  to  plead  remains  mnte,  the 
Court  cannot  hear  evidence  to  prove  that  he  does  so  through  malice,  and  then  enter 
a  plea  of  not  guilty  under  the  7  Sc  S  Geo.  4,  c.  28,  «.  2 ;  but  a  jury  must  be 
empannetled  to  try  the  question  qf  malice,  and  it  is  upon  their  finding  that  the  Court 
is  authorized  to  enter  the  plea, 

THE  prisoner  was  indicted  for  larceny,  and  when  called  upon  to   The  Quixk, 
plead,  he  remained  mute,  making  sims  indicative  of  his  being  v. 

unable  to  comprehend  what  was  said  to  him.     A  witness  was  then       Israel. 
sworn,  and  deposed  that,  when  under  examination  before  the  magis- 
trate, the  accused  had  appeared  fully  to  understand  the  proceedings, 
and  had,  in  fact,  cross-examined  the  persons  who  appeared  against 
(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister- at4aw. 
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l^B  Qjonv  him.    Upon  this,  the  Common  Serjeant  was  about  to  order  a  plea 
J   ^'  ^      of  not  guilty  to  be  reocHrded,  when  it  was  suggested  by  an  amicus 
***"*-      curue  that  this  could  not  be  done :  that  wtether  or  not  the  pri- 
soner stood  mute  of  malice  was  a  question  for  the  jury  ;  that  they 
must  be  empannelled  to  try  it,  and  not  until  the  fact  was  found  by 
them  could  the  plea  of  not  guilty  be  entered  by  the  Court. 

The  Common  Seejeant  referred  to  the  Act  of  Parliament,  and, 
entertaining  some  doubt  upon  the  subject,  he  postponed  the  case 
that  he  might  consult  with  Mr.  Justice  Patteson,  one  of  the  judges 
on  the  rota.  This  was  done,  and  although  that  learned  judge^s 
opinion  was  not  stated  publicly,  the  result  was  that  the  jury  were 
empannelled  to  try  whether  or  not  the  prisoner  stood  mute  of  malice, 
ana  on  their  finding  in  the  a£Brmative,  a  plea  <^  not  guilty  was 
entered  by  the  Court. 

NOTB.— The  words  of  the  statute  are  these :— <'  If  any  person  being  arraigned  upon,  or 
charged  with,  any  indletment  or  informatioii  for  treason,  fekmy,  piracy,  or  misdemoaDOt, 
shall  stand  mate  of  malice,  or  will  not  answer  dirtctly  to  the  indi^ment  or  information,  in 
erery  each  case  it  shall  be  lawful  for  the  Court,  if  it  shall  so  thlnlc  fit,  to  order  the  proper 
oflBcer  to  enter  a  plea  of  not  guilty,  on  behalf  of  sueh  person,  and  the  plea  so  entarsd  Mil 
have  the  same  force  and  efliset  as  if  such  person  had  aetnally  pleaded  the  same." 

The  Act  only  prescribes  the  course  that  is  to  be  pursued  when  the  fact  of  malice  is  esta- 
bHshed,  without  anndiag  to  tiie  mode  of  asoertaining  It.  Rerertlng,  then,  to  genecal 
nrindplea,  it  would  seem  that  as  the  question  is  one  peeuUariy  of  faety  it  can  be  oognisable 
by  a  jury  alone. 


The 
Hum:. 


COURT  OF  QUEEN'S  BENCIL 

Triniiy  Vacaiian.'-July  7, 1847. 

The  Queen  v.  Reuben  Hunt  and  Others,  (a) 

Central  Criminal  Court  indietmeni^Vmue    Removal  hy  eeriiwari^Trial. 

An  indictment  for  eontjriraey  found  at  the  Central  Criminal  Cowt,  with  the  marginal 
venue  of  "  Central  Criminal  Court,"  eharped  that  *'A,  B^  late  of  the  parieh  qf 
M.,  in  the  county  of  3iiddleeex,  vi  et  onpiir,  at  the  parieh  afereeaid,  m  the  eomnty 
(foresaid,"  did,  ^c.  That  indictment  was  removed  by  certiorari  into  the  Court  if 
Queen's  Bench,  and  tried  by  a  Middleeem  jury. 

Held  {brfore  itat.  9  ^  10  Vict.  c.  24,  s.  3),  no  mistrial. 

Qjunv    TNDICTMENT  for  conspiracy :  in  first  count,  to  defraud  by 

^^        JL     bringing  an  unfounded  action  and  supporting  it  by  false  evi- 

""*'       dence ;  in  second  count,  to  defame  by  preferring  a  false  indictment 

for  perjury,  and  supporting  the  same  by  false  evidence.     The  bill 

had  been  ori^nally  preferred  and  found  by  the  grand  jury  at  the 

Central  Criminal  Court;  but  was  removed  by  eeriiorari  into  diis 

court,  and  tried  by  a  Middlesex  jury,  without  any  special  ordar  of 

the  Court  for  that  purpose.     It  was  m  the  form  fcilowins : — 

Central  Criminal  Court,  >      The  iorors,  &t^  present,  itM,  C.  L., 

to  wit.  J  late  of  the  parish  of  St.  Marylebone»  in 

the  county  of  Middlesex  ;  Reuben  Hunt  the  elder,  late  of  the  same 

place,  &c.,  intending  to  defraud  one  Thomas  Rogers  of  his  money^ 

on,  &c.,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 

(a)  Reported  by  A.  Bittlbstoit,  Esq.,  Bairiiter-al-law. 
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afiiresaid,  and  within  the  jurisdiction  of  the  said  Court,  &c.,  did    Tte  <l«i* 
oon8[nre,  &c.     It  then  stated  the  commenoement  of  an  action  in  the  •* 

Court  of  Exchequer;  and  that  the  said  action  came  to  be  heard  Hoat. 
and  tried  before  Lord  Denman  and  Baron  Alderaon,  <<  and  other 
justioes,  &C.  appointed  to  take  the  assizes  for  the  county  of  Surrey^ 
It  then  stated  a  reft^ience  of  the  cause  to  arbitration;  and  that 
^  R.  H.,  on,  &c.,  at  the  pariah  afiyreaaUL,  in  the  county  aforesaid^ 
did  appear  before  the  arbitrator  as  a  witness,  &c.^ 

A  rule  nisi  having  been  obtained  to  arrest  the  judgment. 

Prentice  (Friday,  Jul^  S)  shewed  cause. — ^The  first  objection  is 
that  a  conspiracy  to  defraud,  by  Imnging  an  unfounded  action,  is 
no  offence ;  but  a  conspiracy  to  defraud  generally  is  {R,  ▼.  GiUj 
S  B.  &  Aid.  204) ;  and  it  is  not  less  a  conspiracy  to  defraud  because 
the  bringing  an  unfounded  action  is  the  modus  operandi.  [Loan 
Dbkman,  C.  J. — It  is  certainly  a  singular  argument,  that  the  con- 
nnracy  to  prefer  an  unfounded  claim  purges  the  conspiracy  to 
aefraud  generally.]  But  the  conspiracy  to  prefer  an  unfounded 
daim  is  an  offence.  It  is  a  conspiracy  to  pervert  the  course  of  jus* 
tice,  and  that  is  an  offence.  (i2«  v.  The  Journeymen  Tailors  of 
Cambridge^  8  Mod.  11 ;  Norria  v.  Palmer^  2  Mod.  61 ;  JB.  v. 
Ecdes^  18  East,  280,  n. ;  2  Russ.  on  Crimes,  676.) 

Peaeockj  contrii,  admitted  that  he  could  not  sustain  that  objec- 
tion. 

Prentice, — The  second  is,  that  there  has  been  a  mistrial ;  that 
die  ventte  being  Central  Criminal  Court,  it  could  not  be  tried  by  a 
Middlesex  jury  without  a  special  order.     But  the  words  ^<  at  the 

Erish  aforesaid,  in  the  county  aforesaid,^  refer  to  the  county  of 
iddlesex,  and  that  is  a  sufficient  venue  in  Middlesex.  The  word 
^said^'  does  not  necessarily  refer  to  the  last  antecedent.  (Reof  v. 
Wright,  1  Ad.  &  E.  484;  Sheen  v.  Rickie,  6  M.  &  W.  176; 
Rem  V.  Cmmtesthorpey  2  B.  &  Aid.  487 ;  MiJman  v.  Pratt,  2  B.  & 
Aid.  487.)  The  only  parish  before  named  is  ^<  Marylebone,  in  the 
county  of  Middlesex ;  and  the  words  *^  parish  aforesaid  ^  cannot 
be  rejected  as  surplusage.  {Rex  v.  Richards,  1  Moo.  &  Rob.  177.) 
[Patteson.  J. — Reof  v.  Countesthorpe  is  in  point.  Lord  Dek- 
XAK,  C.  J. — No  doubt  the  county  of  Middlesex  is  referred  to.] 
Then,  if  the  offence  is  shewn  to  have  been  committed  in  Middlesex, 
although  the  marginal  venue  be  Central  Criminal  Court,  still,  after 
lemovd  into  this  court  by  certiorari,  it  is  triable  by  a  Middlesex 
jury.  (R^.  V.  Gregory,  7  Q.  B.  274 ;  Reg.  v.  Albert,  6  Q.  B.  87.) 
Peacock,  oontrL — I  rely  upon  Reg.  v.  Stowell  (6  Q.  13.  44).  The 
words  *'  in  the  parish  aforesaid,  in  the  county  i^oresaid,''  make  no 
diflerence,  because  they  are  immaterial,  and  need  not  be  proved. 
If  the  indictment  was  tried  at  the  Central  Criminal  Court,  and  the 
oflence  proved  to  havef  been  committed  within  the  jurisdiction  of  that 
Court,  out  not  in  the  parish  or  county  laid,  the  defendant  would  be 
convicted ;  then  how  can  the  removal  into  this  court  make  material 
an  averment  which  was  immaterial  before  ?  [Lord  Dskmak,  C.  J. 
—You  say,  that  it  must  be  tried  by  a  mixed  jury,  according  to  the 
Central  Criminal  Court  Act,  4  &  5  Wm.  4,  c.  86  ?]  Yes  ;  unless, 
when  removed,  this  Court  orders  it  to  be  tried  in  a  particular  place. 
[CoLEBiDGE,  J. — I  always  understood,  that  if,  in  Reg.  v.  Stowell, 
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Tst  Qoscir    the  county  had  been  stated,  that  would  have  done.]     It  is  so  said 
*^  by  the  Court ;  but  the  point  was  not  argued ;  nor  was  it  any  part 

How.  ^^  ^^^  decision.  [Erle,  J. — If  you  have  not  averred  the  county, 
then,  in  case  of  removal  by  certiorari^  there  must  be  a  special  order 
for  trial ;  and  therefore,  since  Reg.  v.  Stowell  the  practice  has  been  to 
insert  the  county,  as  well  as  the  marginal  venue  of  ^^  Central  Crimi- 
nal Court.'^]  If  the  prisoner,  upon  this  indictment,  might  have 
been  found  guilty  at  the  Central  Criminal  Court,  and  might  also  be 
found  guilty  in  Middlesex,  though  the  proof  were  in  London,  then 
there  is  no  material  venue^  and  the  case  falls  within  Reg.  v.  Stowell. 
[Coleridge,  J.— In  Lord  AshhurtorCs  case  (5  Q.  B,  48),  an 
amendment  was  made,  for  the  very  purpose  of  inserting  the  parish 
and  county.]  That  was  done  by  consent.  [Ekle,  J. — Consent 
will  not  give  jurisdiction.  What  t)enue  would  entitle  a  Middlesex 
jury  to  try  the  indictment  without  a  special  order  ?]  There  must 
be  a  special  order,  because  the  allegation  of  place  cannot  be  made 
material.  It  is  quite  immaterial  m  which  of  the  counties  within 
the  jurisdiction  of  the  Central  Criminal  Court  the  oifence  is  laid ; 
proof  in  either  of  tliem  will  support  it.  There  is  no  limit  as  to 
jurisdiction,  except  that  of  the  Central  Criminal  Court,  which 
embraces  several  counties.  The  argument  on  the  other  side  must 
go  this  length,  that  if,  upon  the  trial  of  this  indictment  by  a  Middle-' 
sex  jury,  the  offence  had  been  proved  to  have  taken  place  in  Lon- 
don, the  defendant  would  have  been  acquitted,  although,  if  tried  at 
the  Central  Criminal  Court,  he  would  have  been  convicted  upon 
the  same  evidence.  [Coleeidge,  J. — I  certainly  think  that  that  is 
so.]  Then  an  averment,  perfectly  immaterial  when  found  by  the 
grand  jury,  becomes  material  by  the  removal.  [Coleridge,  J.— 
That  may  well  be.]  Then  the  acquittal  or  conviction  becomes 
dependent  upon  the  place  of  trial ;  and  a  plea  of  autrefois  acquit 
may  be  proved,  though  the  indictment  varies  as  to  time  and  place. 
[Coleridge,  J. — The  jurisdiction  of  the  Central  Criminal  Court 
extends  over  all  Middlesex,  and  over  other  districts ;  the  jurisdic- 
tion of  this  Court  extends  over  all  Middlesex,  and  no  further ;  and 
as  soon,  therefore,  as  the  ofience  appeared  to  have  been  committed 
out  of  Middlesex,  the  defendant  must  be  acquitted.]  Then,  upon 
a  plea  of  autrefois  acquit^  there  must  be  an  inquiry  as  to  the 

f  round  of  acquittal ;  because  the  indictment  shews  only  the  juris- 
iction  of  the  Central  Criminal  Court,  which  embraces  the  county 
in  which  the  oflfence  was  committed.     [Patteson,  J. — Could  the 

frosecutor  reply,  that  the  acquittal  was  for  want  of  jurisdiction  ? 
n  the  ordinary  case,  it  is  not  a  question  for  the  jury  at  all ;  it  is 
for  the  Court,  because  it  appears  upon  the  record.  Erle,  J. — The 
difference  here  is,  that  the  grand  jury  have  a  more  extensive  juris- 
diction than  the  petty  jury.  The  grand  jury  find  a  bill  for  an 
offence  committea  in  any  one  of  the  several  counties  within  the 
jurisdiction  of  the  Central  Criminal  Court;  then,  if  the  indictment 
be  removed  by  certiorari^  the  common  jury  must  find  an  offence  in 
the  particular  county  from  which  they  come.]  Then  the  trial  is 
bad,  because  the  common  jury  lias  not  the  same  jurisdiction  as  the 
grand  jury. 

Cur.  adv.  vult. 
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Judgment.  Thi  Quhh 

V, 

Lord  Denm ax,  C.  J.,  now  delivered  the  judgment  of  the  Court. —  Humr. 
The  objection  in  this  case  was,  that  there  had  been  a  mistrial.  The 
bill  was  found  at  the  Central  Criminal  Court  by  a  grand  jury  of  a 
combined  jurisdiction ;  and  it  was  said»  that  before  the  9  &  10  Vict, 
c.  9A^{a)  tne  petty  jury  to  try  this  indictment  ought  to  haVe  been 
taken  from  the  same  mixed  body  as,  under  the  Central  Criminal 
Court  Act,  would  have  tried  the  indictment,  had  it  remained  in  that 
court,  instead  of  being  brought  here  by  certiorari.  The  conse- 
quence of  that  argument,  if  correct,  would  be,  that  it  could  not  be 
tried  at  all ;  for  the  Court  had  no  power  to  summon  a  jury  partly 
composed  of  persons  from  Middlesex,  and  partly  from  another 
county,  to  try  any  indictment  in  Middlesex.  But  the  nature  of  the 
proceeding  uirnishes  the  answer  to  it.  The  indictment  found  at 
that  court  sets  forth  the  jurisdiction  of  that  court,  and  the  Act  of 
Parliament  requires  no  other  venue.  But  it  may  also  contain  a 
complete  indictment  at  common  law,  and  this  indictment  does  allege 
an  offence  committed  in  the  county  of  Middlesex.  It  has  been 
found  by  a  competent  tribunal,  and  having  been  well  removed  into 
this  court,  we  inquired,  and  were  bound  to  inquire,  into  it  by  a 
jury  of  that  county.  The  case  is  anomalous,  because  ordinarily,  the 
petty  and  grand  jury  come  from  the  same  jurisdiction ;  but  in 
jBe^.  v.  Stowell  the  legality  of  this  course  was  assumed,  and  in  Reg. 
V.  Albert^  decided.  We  disposed,  during  the  argument,  of  the  other 
point,  that  the  ^^  county  aforesaid  ^  referred  to  the  county  of  Middle- 
sex.    The  rule  in  arrest  of  judgment  will  therefore  be  discharged. 

Rule  discharged. 


COURT  OF  QUEEN^S  BENCH. 

Trinity  Vacation,— July  7, 1847. 
The  Qdeek  v.  Richard  Dunk.  (6) 

Perjury^Affida9it  qf  debt-^Regiiirar  qf  Court  of  Bankruptcy. 

A  dtputy  registrar  of  the  Court  of  Bankruptcy  hoe  authority  to  adminieter  the  oath 
to  a  party  making  an  qfidaoit  qfdebt  under  eec.  SqflSf2  Vict.  c.  110. 

INDICTMENT  for  perjury. — The  defendant  had  been  convicted    t«e  Qnuir 
on  the  6th  count,  which  charged  the  perjury  to  have  been  "• 

committed  in  an  affidavit  of  debt  made  under  sec.  8  of  1  &  2  Vict.       ^"*"'- 
c.  110;  and  stated  the  oath  to  have  been  administered  by  a  registrar 
of  the  Court  of  Bankruptcy.     A  rule  nisi  to  arrest  the  judgment 
having  been  obtained, 

(a)  Sec.  3  of  that  Act  is  as  folbws : — '*  And  whereas  donbts  have  been  raised  as  to  the 
proper  place  of  trial,  where  iDdictments  have  been  removed  by  writ  of  certiorari  from  the 
Ccotral  Criminal  Court  into  the  Court  of  Claeen's  Bench,  be  it  enacted,  that  every  writ  of 
etriiorari  for  removing  an  indietment  from  the  said  Central  Criminal  Court  shall  specify 
the  county  or  jurisdiction  in  which  the  same  shall  be  tried,  and  a  jury  shall  be  summoned, 
•ad  the  trial  proceed  in  the  same  manner  in  all  respects  as  if  the  indictment  had  been  ori- 
SfaMlly  preferred  in  that  county  or  Juritdlction." 

{b)  Reported  by  A.  Bittlkbton,  Esq.,  Barrister-at-Iaw. 
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'hs  QiDuv        Clarksan  (Bodkin  (a)  with  him),  on  Friday,  July  2,  shewed 
^*  cause. — The  only  question  is,  whether  the  registrar  of  the  Court  of 

^^*  Bankruptcy  had  authority  to  take  this  affidavit.  Stat.  5  &  6  Vict, 
c.  122,  s.  67,  gives  him  the  power,  if  this  be  an  affidavit  "  made  or 
used  in  a  matter  of  bankruptcy,  or  under  any  statute  relating  to 
bankrupts  ;'*^  and  this  is  a  matter  of  bankruptcy,  as  appears  from  the 
marginal  note  to  the  8th  section  of  1  &  2  Vict.  c.  110;  which  is, 
"  Manner  of  making  a  debtor  a  bankrupt.'*  But  the  8th  section 
requires  the  affidavit  to  be  filed  in  the  Court  of  Bankruptcy ;  and 
6  &  6  Vict.  c.  122>  c.  67,  only  adds  to  the  number  of  persons 
authorized  to  take  the  affidavit.  It  is  the  common  practice  of  the 
Courts  of  Bankruptcy  to  swear  those  affidavits ;  and  any  irregu- 
larity, which  might  render  the  affidavit  not  available,  would  still 
not  prevent  an  assignment  of  perjury  upon  it.  {Reg.  v.  Haileyy  Ry. 
&  M.  94.) 

The  defendant,  in  person,  contrcL. — No  officer  of  the  Bankruptcy 
Court  had  authority  to  administer  the  oath,  because  the  affidavit 
upon  which  the  perjury  is  assigned  is  not  an  affidavit  under  the 
6  &  6  Vict.  c.  129,  nor  is  it  in  any  matter  of  bankruptcy,  or  under 
any  statute  relating  to  bankrupts.  It  is  an  affidavit  sworn  under 
the  8th  section  of  1  &  2  Vict.  c.  110 ;  which  is  an  Act  for  abolishing 
arrest  upon  mesne  process,  and  for  amending  the  laws  for  the  relief 
of  insolvent  debtors — not,  therefore,  an  Act  relating  to  bankrupts. 
Neither  is  it  an  affidavit  in  a  matter  of  bankruptcy ;  for  the  affidavit 
may  or  may  not  lead  to  an  act  of  bankruptcy.  If  the  debtor  com- 
plies with  the  provision  of  the  section  by  paying  or  compounding 
for  the  debt,  which  is  the  main  object  01  the  enactment,  no  act  ot 
bankruptcy  ensues ;  and  then,  if  a  fiat  does  not  issue  within  two 
months,  the  act  of  bankruptcy  is  invalid.  The  affidavit  is  therefore 
only  a  step  which  may  ultimately  issue  in  a  bankruptcy.  The 
affidavit  for  summoning  a  trader-debtor  under  5  &  6  Vict.  c.  122,  is 
very  different  from  that  stated  in  this  indictment. 

Cur,  adv.  vuU. 

Judgment. 

LoKD  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
— ^The  only  question  for  consideration  is  whether  the  registrar  of  the 
Court  of  Bankruptcy  had  authority  to  administer  the  oath  taken 
upon  this  affidavit.  The  affidavit  is  made  under  the  8th  section  of 
1  &  2  Vict.  c.  110,  which  provides  in  substance  that  if  any  creditor 
or  creditors,  whose  debts  snail  be  of  a  certain  amount,  of  any  trader 
within  the  bankrupt  laws,  shall  file  an  affidavit  of  debt  in  the  Courts 
of  Bankruptcy,  and  shall  cause  him  to  be  served  with  a  copy  of  the 
same,  and  with  a  notice  requiring  immediate  payment,  then,  if  such 
trader  shall  not,  within  twenty-one  days,  pay,  or  secure,  or  comr 
pound  for  the  same  to  the  satisfaction  of  the  creditor,  or  enter  into 
a  bond  to  pay  the  damages  and  costs  which  may  be  recovered  in  any 
action  for  the  same,  or  to  render  himself  into  custody  after  judg- 
ment, every  such  trader  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy  on  the  twenty-second  day,  provided  a  fiat  shall  issue 

(a)  Bodkin  applied  to  be  heard  after  Clarksoa ;  aed  per  CHriam :  <*  We  eonsider  ihcfe 
roles,  which  we  direct  to  be  pat  in  the  Crown  Paper,  as  if  argned  in  a  conciimm," 


within  two  months.     By  the  llSth  section  of  the  same  Act,  that   Tn  Qvtnr 
affidavit  is  to  be  made  before  the  said  Court  of  Bankruptcy,  or  any  v* 

commissioner  thereof.  By  the  5  &  6  Vict.  c.  122,  other  provisions  are  *^''*»* 
made  as  to  filing  affidavits  of  debt^  and  as  to  the  consequences  of  the 
debtor  doing  or  notdcring  the  things  provided  to  be  done ;  but  the 
1  &  2  Vict.  c.  110,  s.  8,  IS  not  repealed  thereby.  By  the  67th  sec- 
tion of  the  last-mentioned  Act  (6  &  6  Vict.  c.  122),  "  all  affidavits  to 
be  made  or  used  in  matters  of  bankruptcy,  or  under  or  by  virtue  of 
any  statute  relating  to  bankrupts,  or  of  this  Act,  shall  and  may  be 
sworn  before  the  Court  of  Review,  Ibc,  or  any  registrar  or  deputy- 
registrar  of  the  Court  of  Bankruptcy.*"  Now  this  indictment 
charges  that  the  affidavit  was  sworn  before  a  registrar  of  the  Court 
of  Bankruptcy ;  and  as  regards  this  motion,  we  must  take  it  that  it 


was  so  sworn.(a)  It  was  contended  for  the  defendant  that  only 
affidavits  in  bankruptcy,  or  by  virtue  of  some  statute  relating  to 
bankrupts,  could,   undfer   the  67tb   section,    be  sworn    before   a 


r;  and  that  that  section  did  not  authorize  him  to  take  the 
Sdavit  in  question,  because  that  affidavit  was  to  be  made  before  any 
bankruptcy  took  place,  and  might  or  might  not  lead  to  a  bank- 
ruptcy, as  the  debtor  did  or  did  not  comply  with  the  provisions  of 
the  statute  regarding  the  payment  of  the  debt  sworn  to  be  due  from 
him.  It  was  argued  also  that  the  statute  under  which  the  affidavit 
was  made  related  not  to  bankrupts,  but  to  insolvents ;  and  that  the 
primary  object  of  the  enactment  was  ta  obtain  payment  of  the  debt, 
and  not  to  create  an  act  of  bankruptcy.  Now,  the  statute  relates 
to  the  *<  abolition  of  arrest  on  mesne  process  in  civil  actions,  except 
in  certain  cases ;  to  the  extension  of  the  remedies  of  creditors  against 
the  property  of  their  debtors,  and  to  the  amendment  of  the  laws  for 
the  relief  of  insolvent  debtors  in  England  ;^  and  looking  at  the 
section  itself  (sec.  8),  we  find  that  it  applies  only  to  debtors  who 
are  traders  within  the  bankrupt  laws,  tnat  it  requires  the  petition- 
ing creditor's  debt  to  be  of  a  certain  amount,  and  that  it  constitutes 
a  new  act  of  bankruptcy.  Further,  the  affidavit  is  to  be  filed,  not 
in  the  Insolvent  Court,  but  in  the  Court  of  Bankruptcy ;  and  the 
section  is  manifestly  framed  in  lieu  of  similar  provisions  which 
existed  in  former  statutes.  We  think,  therefore,  that  the  primary 
and  essential  object  of  the  section  was  to  create  a  new  act  of  bank- 
ruptcy, and  that  the  1  &  2  Vict  c.  110,  so  far  as  regards  sec.  8,  is 
a  statute  relating  to  bankrupts  within  the  meaning  of  5  &  6  Vict, 
e.  122,  s.  67.  We  are  also  of  opinion  that  the  affidavit  does  relate 
to  a  matter  in  bankruptcy,  though  at  the  time  it  was  made  no 
bankruptcy  existed,  and  it  was  then  uncertain  whether  the  trader 
against  whom  the  debt  was  sworn  would  commit  an  act  of  bank- 
ruptcy. The  affidavit  was  consequently  sworn  before  a  person 
having  competent  authcmty  to  administer  the  oath,  and  the  rule  for 
arresting  the  judgment  must  be  discharged. 

Rule  diaeharged. 

(a)  It  was,  in  (act,  twoni  Ufora  a  depaty-registrar. 
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NORFOLK  CIRCUIT. 

[Cbown  Court.] 

Ipswich,  July  30, 1847. 

(Before  Baron  AldbbsoitO 

The  QuEEiir  v.  Evans,  (a) 

Fehny^Seeeni  poBteuion^Reasonabh  aeeouni. 

Where  property  of  imiffnijleani  value  i$  traced  to  the  poneteion  of  the  prUtmer 
fifteen  monthe  qfter  the  loee,  and  the  prisoner  givea  an  account  of  hit  poueseion  qf 
it  which  i$  not  incontistent  with  the  right  of  the  proeecuior  to  it,  he  ouffhi  not  to  be 
called  on  to  account  for  that  poneeeion  in  a  court  qfjuetice.  Where,  however,  the 
prieoner,  when  lost  property  is  found  in  hie  poeseetion,  and  identified  by  the  proee* 
cutor  after  so  long  an  interval,  claims  it  as  his  own  property  by  right  qf  purchase 
made  brfore  the  alleged  thrft,  and  a  continuous  possession  up  to  the  time  of  dis» 
eevery,  he  may  be  called  on  to  account  for  that  possession^  notwithstanding  the 
interval  which  has  elapsed  between  the  loss  and  discovery,  far  then  he  disputes  the 
identity  of  the  thing  found  with  that  lost. 

TxB  QoiEK  npHE  indictment  charged,  that  the  prisoner  feloniously  took  and 
*•  X      carried  away  a  beetle-bead  of  the  prosecutor,  John  Williams. 

Etavs.  Sandersj  for  the  prosecution,  called  John  Williams,  who  stated 

that  the  article  in  question  was  his  property ;  that  he  had  had  it 
several  years,  and  well  knew  it  by  certain  marks,  but  that  he  could 
not  say  when  it  was  taken  from  his  premises,  as  he  had  not  seen  it 
for  fifteen  months  before  a  recent  oay,  when  it  was  missed,  and 
subsequently  had  traced  it  to  the  possession  of  the  prisoner,  who 
daimcKi  it  as  his  own  property,  and  stated  that  he  had  bought  it 
eight  years  ago,  at  a  sale  of  his  mother^s  effects. 

At  the  close  of  the  case  for  the  prosecution, 

KeanCf  for  the  prisoner,  submitted  that  the  circumstances  dis« 
closed  by  the  prosecutor,  regarding  the  loss  and  discovery  of  this 
article,  were  not  such  as  to  render  it  necessary  that  the  prisoner 
should  account  for  its  possession.  According  to  the  account  of  the 
prosecutor,  it  had  been  lost  so  far  back  as  fifteen  months  before  it 
was  found  in  the  possession  of  the  prisoner ;  and  such  an  interval 
had  frequently  been  held  to  be  sufficient  to  exonerate  the  party  in 
whose  possession  stolen  property  was  found,  from  the  necessity  of 
accounting  for  the  manner  in  which  he  had  become  possessed  of  it* 

Alderson,  B.— -I  quite  agree  with  you  that  such  is  the  case, 
and  I  would  so  direct  the  jury,  but  for  the  statement  of  the  prisoner, 
who,  in  giving  an  account  of  now  he  became  possessed  of  the  article, 
tells  a  lie,  if  it  be  the  property  of  the  prosecutor.  If  he  had  rested 
his  case  on  the  position  which  vou  now  take  for  him,  when  the  pro- 
perty was  found  and  claimed  by  the  prosecutor,  he  would  have 
been  exempt  from  the  charge  of  stealing  it,  on  the  ground  stated  by 
you.  He  would  then  have  admitted  the  beetle  to  be  the  property  of 
the  prosecutor,  but  he  denies  that  by  his  statement,  while  he,  at 

(a)  Reported  liy  J.  B,  Dasbnt,  Esq.,  Baniftcr^at-Uw. 
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the  same  time,  admits  that  he  had  this  thing  in  his  possession  at  a  Tm  Qnuir 
time  immediately  after  its  loss,  and  therefore  there  is  a  "  recent  »• 

possession  ."^  i^^Aist. 

Keane. — That  is,  assuming  that  the  statement  of  the  prisoner  is 
a  lie. 

Aloeeson,  B. — Certainly.     If  it  be  correct,  then  the  beetle  is 
not  that  lost  by  the  prosecutor,  and  he  has  made  a  mistake  in 
svrearing  to  it  as  his  property.     You  must  go  to  the  jury  on  that 
question. 
Keane  addressed  the  jury  on  the  merits. 

Alderson,  B.  summed  up.— In  cases  where  property  of  such 
inrignificant  value  as  that  laid  in  this  indictment  is  shewn  to 
have  been  stolen  so  long  as  fifteen  months  before  it  is  discovered 
in  the  possession  of  a  stranger,  that  person  ought  not  to  be  called 
OD  to  answer  for  that  possession,  on  a  charge  of  felony,  for  it 
might  reasonably  be  inferred  that  he  bad  come  honestly  by  it  in  that 
long  interval,  reference  being  always  had  to  the  character  and  value 
of  the  thing  itself.  If  the  prisoner  had  said,  in  the  first  instance, 
"  Why,  really  I  can't  tell  where  or  how  I  got  this  beetle,''  I  should 
have  said  that  that  was  a  reasonable  statement,  and  that  he  ought 
not  to  have  been  indicted  for  stealing  it;  in  that  case  it  bem^ 
assumed  that  the  prisoner  does  not  deny  that  the  article  found 
might  once  have  been  the  property  of  the  prosecutor.  Where,  how- 
ever, the  prisoner  is  shewn  to  have  claimed  the  thing  so  found  in  his 
possession,  and  sworn  to  by  the  prosecutor,  to  be  his  own  property,  by 
right  of  a  purchase  made  eight  years  ago,  and  a  continued  possession 
up  to  the  present  time,  I  shoufd  say  that  that  was  not  so  reasonable 
an  account  of  his  possession  as  to  exempt  him  from  the  necessity  of 
accounting  for  it  to  the  satisfaction  of  a  lury ;  for,  if  it  be  true,  the 

Erosecutor  is  wrong,  and  the  identity  of  the  thing  found  with  that 
»t  is  disputed.  H  the  prosecutor  should  satisfy  the  jury  that  the 
beetle  in  question  was  his,  then  the  statement  of  tne  prisoner  account- 
ing for  his  possession  of  it  must  be  false,  and  he  must  be  presumed 
to  have  stolen  it,  though  it  was  not  found  in  his  possession  for 
fifteen  months  after  the  loss.  The  question,  therefore,  is  simply 
one  of  identity.  Is  that  beetle  the  thing  which  was  bought  by  the 
prisoner  at  the  sale  of  his  mother's  goods  eight  years  ago ;  or  is  it 
another  and  a  difierent  beetle,  which  was  in  the  possession  of  the 
prosecutor  within  fifteen  months  when  it  was  lost  ?  If  the  latter  be 
the  case,  the  prisoner  is  guilty. 

Verdict — Not  guilty. 


N  % 
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WESTERN  CIRCUIT. 
Devon  Speikg  Assizes,  1847. 

(Before  Mr.  Justice  Williams.) 
^  The  Queen  v.  Stanbuey.  (a) 

Laretny'^Mafier  and  aervanP— Bailee, 

Prisoner,  a  tervant  of  B,,  a  horte^dealer,  was  sent  by  him  to  prosecutor  to  deUtfor  m 
horse.  Prosecutor  asked  prisoner  to  sell  a  pony  for  him  to  C.for  5/.  and  not  leaa* 
Prisoner  took  the  pony  to  another  person,  sold  it  for  3/.  and  absconded  with  #l« 
money. 

Held,  that  the  pony  was  m  the  custody  of  the  prisoner  in  the  character  of  servani  to 
the  prosecutor,  and  that  it  was  not  in  his  possession  as  bailee,  and  that  he  was 
therefore  guilty  qf  larceny, 

Tmb  Qukbk    T)RISCNER  was  indicted  for  horse-stealing. 

^»  Jl        It  appeared  that  the  prisoner  was  in  the  employment  of 

StAVBVftT.  rj^^  -^^^  ^  horse-dealer,  who,  in  the  morning,  sent  him  to  the  pras^ 
cutor  to  deliver  a  horse  which  he  had  sold  to  him.  At  the  time  of 
the  prisoner's  arrival,  the  prosecutor  was  about  to  start  on  horaeback» 
leading  a  pony,  which  he  intended  to  offer  for  sale  to  one  or  two 
persons.  The  prisoner  asked  his  permission  to  ride  the  pony  some 
distance,  as  the  prosecutor's  way  lay  in  the  direction  of  the  house  of 
the  prisoner's  master.  The  prosecutor  assented,  and  they  rode 
away  together.  On  .thdr  way  they  met  A-  B.,  to  whom  the  prose- 
cutor offered  the  pony  for  5Z.,  which  he  declined.  They  then  rode  to 
the  house  of  C.  D.,  for  the  purpose  of  offering  the  pony  for  sale 
there.  C.  D.  not  being  at  home,  the  prosecutor,  being  unable  to 
•  stay,  requested  the  prisoner  to  remain  with  the  horse  at  the  door  for 
an  hour  or  two  until  C.  D.  should  return,  and  then  to  offer  him  the 
pony  for  sale  for  51.  and  not  for  less,  and  if  C.  D.  would  not  buy  it» 
to  bring  the  pony  back  to  him.  The  prisoner,  immediately  after 
the  departure  of  the  prosecutor,  took  tne  pony  to  A.  B.,  and  said 
that  he  was  authorized  by  the  prosecutor  to  sell  it  to  him  for  3Z«, 
which  A.  B.  gave  him,  and  with  which  the  prisoner  absconded. 

C  Saunders,  amictia  curicBy  sug^ted  whether,  under  the  dr* 
cumstances  and  in  the  absence  of  evidence  of  the  animus  furatidi 
at  the  time  when  the  possession  was  obtained,  the  pony  was  not  in 
the  possession  of  the  prisoner  in  the  character  of  oailee,  and  that 
therefore  the  offence  was  a  mere  breach  of  trust,  and  not  a  felony ;  and 
he  cited  the  cases  of  R.  v.  Mucklow  (1  Mood.  C.  C.  160) ;  if.  v. 
Banks  (R,  &  R.  441) ;  R.  v.  C.  SmUh  (1  Mood.  C.  C.  473).  Had 
the  pony  been  stolen  from  the  prisoner,  the  property  might  have 
been  laia  either  in  the  prosecutor  or  the  prisoner. 

Collier,  for  the    prosecution,    contended    that    the  possession 
remained  in  the  owner,  the  custody  only  being  in  the  prisoner,  who 
acted  in  the  capacity  of  servant,  and  not  of  bailee,  and  in  such  case 
(a)  Reported  bj  E.  W.  Cox,  Eiq.»  Banister^tt-law. 
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the  offence  is  equally  Idroem,  whether  the  animus  Jurandi  did  or  Tarn 
did  not  exist  at  the  time  of  the  custody  being  acquired ;  citing  R.  y. 
M'Mane  (1  Moo.  C.  C.  868) ;  R.  v.  Harvey  (9  C.  &  P.  868)  ;  -R.  y. 
Jackson  (2  Moo.  C.  C.  8S).    Had  an  accident  occurred  from  the 
n^ligent  riding  of  the  prisoner,  the  owner  would  haye  been  liable. 

Williams,  J.  (after  consulting  Ceksswbll,  J.).*-  We  are  both 
of  opinion  that,  in  the  circumstances  of  this  case,  the  prisoner  was 
acting  in  the  capacity  of  senrant,  and  not  of  bailee,  and  that  there- 
fore It  was  immaterial  whether  the  animus  furandi  existed  at  the 
moment  of  acquiring  the  possession  or  arose  afterwards. 

Guilty. 

Collier,  for  the  prosecution. 

The  prisoner  was  undefended* 


OXFORD  CIRCUIT. 

[Crowv  Coubt,] 

Staffbrd,  July  80, 1847. 

(Before  Mr.  Justice  Eblx.) 

The  Queen  v.  Dalloway.  (a) 

A  driver  rfa  tpHng  eart,  standing  tn  ikt  eari  and  driving  aiong  a  tmiHe  road  wUkomi 
reint,  but  not  driving  Jmriotufy,  when  a  child  rune  aeroee  the  road  before  the  eari^ 
and  ie  hilled  bg  the  wheel  jtaeeing  over  it,  ie  not  gwUtg  ef  manelaughter,  vnUee  he 
eould  have  eaved  the  life  of  the  child  if  he  had  been  driving  with  reins  in  hie 


fllHE  prisoner  was  indicted  for  the  manslaughter  of  one  Henry    Xhk  Quuh 
M       Clarke,  by  reason  of  his  negligence  as  driyer  of  a  cart  v. 

It  apj)eared  that  the  prisoner  was  standing  up  in  a  spring-cart,  Dallowat. 
and  haying  the  conduct  of  it  along  a  public  thoroughfare.  The 
cart  was  drawn  by  one  horse.  The  reins  were  not  in  the  hands  of 
the  prisoner,  but  loose  on  the  horse's  back.  While  the  cart  was  so 
proceeding  down  the  slope  of  a  hiU,  the  horse  trotting  at  the  time, 
the  deceased  child,  who  was  about  three  years  of  age,  ran  across  the 
road  before  the  horse,  at  the  distance  of  a  few  yards,  and  one  of 
the  wheels  of  the  cart  knocking  it  down  and  passing  over  it,  caused 
its  death.  It  did  not  appear  that  the  prisoner  saw  the  child  in  the 
road  before  the  accident. 

Spooner^  for  the  prosecution,  submitted  that  the  prisoner,  in 
consequence  of  his  negligence  in  not  using  reins,  was  responsible 
for  the  death  of  the  child,  but 

Eble,  J.,  in  summing  up  to  the  jury,  directed  them  that  a  party 
neglecting  ordinary  caution,  and,  by  reason  of  that  neglect,  causing 
the  death  of  another,  is  guilty  of  manslaughter ;  that  if  the  prisoner 
had  reins,  and  by  using  the  reins  could  haye  saved  the  child,  he 

(•)  Beported  by  J.  £.  Datis,  Eiq.,  Banistar-aft«lsw« 
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Tjib  Quunr  was  guQty  of  manslaughter ;  but  that  if  they  thought  he  could  not 
DiALLow  ^^^  saved  the  child  by  pulling  the  reins,  or  otnerwise  by  their 
assistance,  they  must  acquit  him. 

The  jury  acquitted  the  prisoner. 

Spooner,  for  the  prosecution. 

JStkldleston,  for  tne  prisoner. 


OXFORD  CIRCUIT. 

[Ceown  Coubt.] 

Stafford,  July  il,  18417. 

Thj£  Queen  v.  Paekeb.  (a) 

J!bfy«yy— .<«  AegtdiUmet "  or  •*  ReeeipV* 
The  tignaiure  rfa  witneu,  indorted  on  the  lack  qf  an  order  upon  the  ireaeurer  ^f 
county  etoek  for  the  pigment  qf  the  eoite  qfa  proeeeution,  with  the  eum  allotted 
to  the  witneee  written  infyuret  oppoeite  to  hie  name,  ie  wurelp  an  authority,  and 
not  a  receipt  or  acquitiance, 

Tmm  Qvsbv  rilHE  prisoner,  Charles  James  Parker,  was  indicted  for  forging 
Paiuob.  ^^^  name  of  James  Okes  to  a  receipt  or  acquittance  for  the 

sum  of  thirty  shillings,  with  intent  to  defraud  the  treasurer  of  the 
stock  of  the  county  of  Stafford. 

The  indictment  contained  various  counts,  some  setting  out  the 
instrument  more  or  less  fully,  but  in  all  it  was  described  either  as  a 
receipt  or  acquittance. 

The  prisoner  was  clerk  to  Thomas  Cooper,  an  attorney,  who  had 
been  employed  by  a  client,  named  Ryder,  to  prosecute  one  John 
Ash  for  perjury.  A  bill  was  foun^  at  the  Spring  Assizes  for 
Stafford,  in  1845,  against  Ash,  and  he  was  convicted  at  the  following 
Summer  Assizes ;  and  an  order  upon  the  treasurer  of  the  county,  for 
the  expenses  of  the  prosecution,  was  made  out  by  the  clerk  of  assize 
in  the  usual  manner,  and  delivered  to  the  prisoner,  who  attended  at 
the  assizes  to  conduct  the  prosecution  on  behalf  of  his  employer. 

The  order  upon  the  treasurer  was  in  the  following  form : — 

<<  At  the  Assizes  and  General  Gaol  Delivery  holden  at  Stafford^ 
&c.,  on,  &c.,  before,  &c. 

*^  The  Queen  against  >  It  is  ordered  by  this  Court,  that  the 
John  Ash,  for  perjury.  3  treasurer  of  the  stock  of  the  county  of 
Stafford  do  forthwith  pay  unto  the  prosecutor,  William  Ryder,*^  for 
his  expenses,  loss  of  time,  and  trouble,  in  this  prosecution,  at  the 
last  and  present  assizes,  twenty-four  pounds  eleven  shillings  and 
sixpence;  and  to  the  several  witnesses,  that  is  to  say,  George 
Keates  and  Joseph  Ferkin,  fifty-three  shillings  and  four  pence  each ; 
Samuel  Skelland,  fifty-four  shillings  and  eightpence ;  and  James 
Vickerstaff,  fift^-four  shillings  and  eightpence ;  John  Cliff,  three 
pounds  ten  shillings  and  eightpence ;  William  Bransfield,  three 
(a)  Reported  by  /•  E.  Davis,  Eiq.,  Barrist«*at»law. 
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Sounds,  for  their  attendance  at  two  assizes ;  James  Okes,  Thomas  Tax  Qoxbv 
ope,  John  Skerratt,  James  Brentnall,  and  Thomas  Hodgkinson,      ^  J^*^ 
thirty  shillings,  for  their  attendance  at  one  assizes. 
<*  By  the  Court : 

«  Bellamy." 

It  appeared  that  the  practice  of  the  county  treasurer  is  to  pay 
the  whole  amount  of  an  order  to  the  attorney  or  clerk  conducting 
the  prosecution,  but  he  requires  the  signature  of  every  person  named 
in  the  order  to  be  indorsed  on  the  back,  opposite  to  the  sums  allotted 
to  each  ;  but  the  treasurer  does  not  make  any  inquiry,  or  take  any 
other  steps  to  ascertain  whether  the  witnesses  actually  receive 
their  money. 

On  this  occasion,  the  prisoner  took  the  order  to  the  treasurer's 
office,  having  obtained  the  signatures  of  William  Ryder,  the  prose- 
cutor, and  of  all  the  witnesses,  with  the  exception  of  James  Okes, 
John  Cliff,  and  Thomas  Hope.  On  behalf  of  those  three  witnesses, 
the  prosecutor  had  signed  his  name. 

The  indorsement  on  the  back  of  the  order,  when  presented  by  the 
prisoner  at  the  treasurer's  office,  therefore,  was  as  follows  :«- 

£.    8.  d. 

«  William  Ryder  24  11  6 

Geo.  Keates        2  13  4 

(With  other  names  and  sums,  concluding 

as  below.) 

For  John  Cliff,  James  Okes,  and  Thos.  1    a  in  q 

Hope— William  Ryder         j-   b  JU  » 

49    8    2 

The  treasurer'^s  clerk  objected  to  pay  the  amount  of  the  order, 
requiring  the  actual  signatures  of  the  three  witnesses ;  and  he  drew 
his  pen  across  their  names,  and  gave  back  the  order  to  the  prisoner, 
who  took  it  away,  and  return^  a^ain  with  it,  after  the  lapse  of 
about  an  hour.  The  order  then  had  the  apparent  signatures  of 
James  Okes,  John  Cliff,  and  Thomas  Hope,  with  the  respective 
sums  of  1/.  10s.,  8/.  10s.  8d.,  and  IZ.  10s.,  opposite  to  their  names. 
The  treasurer'^8  clerk  immediately  paid  the  total  amount  of 
49^  8s.  2d.  to  the  prisoner,  who  signed  his  name,  ^^  C.  J.  Parker,  for 
T.  Cooper,^  at  the  foot  of  the  indorsements,  on  the  back  of  the 
order. 

It  turned  out  that  the  signatures  of  James  Okes  and  John  Cliff 
were  not  genuine ;  and  it  was  for  the  forgery  of  the  first  name  that 
the  present  indictment  was  preferred.  It  appeared  in  evidence,  that 
Okes  had  received  only  10s.  from  Cooper,  the  attorney,  but  some 
expenses  had  been  paid  for  him. 

At  the  close  of  the  case  for  the  prosecution, 

iSreaveSf  for  the  prisoner,  submitted  that  the  evidence  did  not 
support  the  indictment.  The  signature  of  a  witness  on  the  back  of 
the  order,  oppodte  to  the  sum  idlotted  to  him  for  his  expenses,  was 
neither  a  '*  receipt,^  or  an  ^<  acquittance,^  under  the  10th  section 
dt  11  Greo.  4  &  1  Wm.  4,  c  66,  upon  which  the  present  indict- 
ment was  founded^  and  which  enacts,  that  ^^  if  any  person  shall 
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Ite  Qvm  f(»*ge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing 
^T-  the  same  to  be  forged  or  altered,  any  deed,  &c.,  or  any  acquittanoe 
^^^""^  or  receipt,  either  for  money  or  goods,  or  any  accountable  receipt, 
either  ror  money  or  goods,  or  for  any  note,  bill,  or  other  security 
for  payment  of  money,  or  any  warrant,  order,  or  request  for  the 
delivery  or  transfer  of  goods,  or  for  the  deliveFy  of  any  note,  bill, 
or  other  security  for  payment  of  money,  with  intent  to  defraud  any 
person  whatsoever,  every  such  offender  shall  be  guilQr  of  felony* 
This  is  an  authority,  and  not  a  receipt  or  acquittance.  The  7  Geo.  4^ 
c*  64,  s.  2S,  empowers  the  Court,  in  prosecutions  for  felony,  <<  to 
order  payment  unto  the  prosecutor  of  the  costs  and  expenses  which 
such  prosecutor  shall  incur  in  preferring  the  indictment ;  and  also 
payment  to  the  prosecutor  and  witnesses  for  the  prosecution,  of  such 
sums  of  money  as  to  the  Court  shall  seem  reasonable,^  for  expenses, 
trouble,  and  loss  of  time ;  and  sec.  23  extends  the  same  power  to 
cases  of  misdemeanor,  including  prosecutions  for  peijury.  The 
24th  section  of  the  same  statute  directs  ^^that  every  order  for 
payment  to  any  prosecutor,  or  other  person,  as  aforesaid,  shall  be 
forthwith  made  out  and  delivered,  by  the  proper  officer  of  the  court, 
unto  such  prosecutor  or  other  person,  upon  bein^  paid  for  the  same 
the  sum  oi  one  shilling  for  the  prosecutor,  and  sixpence  for  each 
other  person,  and  no  more ;  and,  except  in  the  cases  hereinafter 
provided  for,  shall  be  made  upon  the  treasurer  of  the  county,  riding, 
or  division  in  which  the  offence  shall  have  been  committed,  or  sh^ 
be  supposed  to  have  been  committed,  who  is  hereby  authorized  and 
requir^,  upon  sight  of  every  such  order,  forthwith  to  pay  to  the 
person  named  therein,  or  to  any  one  duly  authorized  to  receive  the 
same  on  his  or  her  behalf,  the  money  in  such  order  mentioned,  and 
shall  be  allowed  the  same  in  his  accounts.'^  The  signatures  on  the 
back  of  the  indictment  are  an  authority  to  the  treasurer  to  pay  to  the 
party  producing  the  order  the  amount  due  to  the  persons  named  ia 
It ;  and  accordingly  there  was  a  refusal  to  pay  without  a  signature 

g'ving  such  authonty.  The  treasurer  does  not  treat  it  as  a  receipt, 
r  no  one  has  a  right  to  say  you  shall  give  a  receipt  for  the  paj^ 
ment  of  money  before  it  is  paid.  If  the  signature  were  a  receipt  to 
the  treasurer,  it  would  be  false;  for  it  would  import  that  the  party 
had  received  the  amount  opposite  to  his  name,  which  would  be  incor- 
rect. The  real  receipt  to  the  treasurer  is  that  given  by  the  prisoner, 
at  the  foot  of  the  back  of  the  order,  for  the  whole  amount,  and  ia 
quite  distinct  from  the  signatures  of  the  prosecutor  and  witnesses 
authorizing  the  treasurer  to  make  the  payment.  The  treasurer  does 
not  pay  on  each  signature,  but  requires  all  the  parties  named  in  die 
order  to  sign  before  payment  of  any  part.  There  is  a  joint  authority 
from  all,  and  the  treasurer  relies  upon  it  as  an  authority.  That  is 
decisive  against  its  being  a  receipt  or  acquittance. 

Godson  (with  whom  was  TwemlowY  in  support  of  the  indictment. 
---On  principle  and  authority,  the  objection  must  fall  to  the  ground. 
The  Act  of  Parliament  authorizes  the  treasurer  to  pay  the  prose- 
cutor and  the  witnesses.  The  prosecutor  is  not  to  receive  the  whde. 
The  order  is,  that  the  treasurer  do  forthwith  pay  to  the  prosecutor 
90  much,  and  to  the  several  witnesses  so  mucn.  Okes  might  ha^e 
taken  the  order  to  the  treasurer,  and  received  12. 10s.    Thetreasmcr 
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must  have  paid  it.     Attorneys,  however,  for  their  own  convenience,    Tbi  Qvnir 

have  a  practice  of  paying  the  witnesses  themselves,  and  taking         ^^^^ 

receipts.    The  attorney  substitutes  himself  for  the  treasurer ;  and,        ^»««»» 

accordingly,  in  this  case,  the  signature  by  Okes  would  have  been  a 

receipt  and  acquittance  by  him  to  the  treasurer.     [Erle,  J. — Is 

not  the  signature  an  authority  to  the  treasurer  to  pay  at  once? 

The  indorsement  on  the  back  does  not  shew  that  the  bank  has  paid 

that  sum.]     It  is  equally  a  receipt,  if  only  part  of  the  money  has 

be»i  actually  received.    A  tradesman  who  receipts  a  bill  and  abates 

part  of  his  claim,  not  the  less  certainly  gives  a  receipt.     [Erle,  J. 

— The  officer  of  the  treasurer  says,  **  My  order  is  to  nave  the  names 

of  the  witnesses  on  the  back.''     The  treasurer  is  to  pay  to  the  party 

authorized  to  receive.]     The  witnesses  in  question  may  go  now  to 

the  treasurer  and  receive  the  money;  they  may  shew  that  their 

names  are  foiged.     If  this  were  a  mere  authority,  the  signature 

alone  would  do ;  but  it  is  a  receipt,  for  the  treasurer  requires  the 

sums  to  be  written  opposite.     [Eble,  J. — ^Wonld  there  be  any 

breach  of  duty  in  the  attorney  receiving  the  amount  of  the  order 

without  having  paid  these  sums  ?]     I  submit  that  there  would. 

GreaveSf  in  reply.—- It  is  important  to  observe,  that  it  is  not  usual 
to  stamp  the  instrument  with  receipt-stamps. (a)  If  the  indarse- 
ment  were  a  receipt  to  the  attorney,  tiie  attorney  would  have  a  riffht 
to  the  custody  of  the  document.  [Erle,  J. — Would  the  order, 
with  the  indorsement,  be  evidence  against  Cooper  in  an  action  for 
money  had  and  received?]  Certainly.  [Erle,  J. — I  incline  to 
think  so  too,  but  I  do  not  like  to  stop  an  important  case  on  a  point 
wholly  apart  &om  the  merits.     I  will  consult  my  brother  Cede- 


*fe^) 


[is  Lordship  retired,  and  upon  his  return,  said,— 
I  have  considered  the  point  with  my  learned  brother  Coleridge, 
who  concurs  with  me  in  thinking  that  the  names  on  the  back  of 
the  order  have  merely  the  eflFect  of  giving  an  authority  to  the  holder 
of  the  document  to  receive  the  sums  of  money,  and  that  the  amounts 
written  opposite  to  the  several  names  do  not  express,  nor  are 
intended  to  express,  that  the  parties  gave  a  receipt  or  acquittance 
for  the  money.  I  regret  that  so  important  a  prosecution  should  be 
stopped ;  but  as  there  appears  to  be  no  count  adapted  to  the  instru- 
ment in  question,  I  am  bound  to  say  that  the  present  indictment 
has  not  been  sustained. 

The  prisoner  was  accordingly  acquitted. 

{a)  IttrasBUtedthatibepraetiee  in  Middlesex  ii  for  the  witneMei  to  gire  separate 
I  reeeipti. 
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NORFOLK  CIRCUIT. 

Suffolk  Spring  Assizes,  1847. 

Bury  St.  Edtnundsy  March  26. 

(Before  Mr.  Justice  Colbridob.) 

Smith  o.  Brown,  (a) 

Praeiiet^^Obligaiion  to  read  document  when  called  for  and  produced. 

Where  a  letter  it  produced  at  a  trials  under  a  notice  to  produce  and  a  demand /or  He 
production  by  the  opposite  counsel,  into  whose  hands  it  is  delivered:^ 

Held,  that  the  counsel  calling  for  it  is  bound  to  put  it  in,  notwithstanding  that  he  has 
not  read  it  before  declining  to  do  so, 

Smiw       XN  the  course  of  the  examination  of  a  witness,  allusion  was  made 
j^^^^^      JL     to  a  letter,  whereupon 

0*MaUey  {Couch  with  him)  said,  <^  You  have  notice  to  produce 
that  letter,  and  I  call  for  it.     Do  you  produce  it  ?^ 

JByles,  Serjt.  contr^. — Yes,  here  it  is ;  but  I  only  produce  the 
original  letter,  not  the  copy  of  the  answer  to  it,  which  is  written  at 
the  back. 

The  letter  was  then  handed  over  to  O'MaUey,  who,  after  lookine 
at,  but  without  reading  it,  declined  to  make  use  of  it,  and  ofiTered 
to  return  it. 

Bylea, — No;  I  will  not  take  it  back.  You  have  called  for  a 
letter,  which  I  have  produced  in  pursuance  of  your  notice,  and  you 
must  read  it. 

^  CCMalley  declined  to  do  so,  contending  that,  as  he  had  not  made 
himself  acquainted  with  the  contents,  he  was  not  bound  to  make  use 
of  the  letter. 

Byles  insisted  that  the  letter  ought  to  be  put  in,  whether  its 
contents  had  been  read  or  no  by  counsel  calling  for  it. 

CoLEKiDGX,  J. — I  must  take  it  as  thoroughly  understood  that 
4he  document  has  not  been  read  by  Mr.  O'Mafley  ? 

Bylea. — Certainly. 

'Coleridge,  J.— Then  the  question  is,  whether,  under  such  dr- 
xumstances,  Mr.  O'Malley  has  bound  himself  to  put  in  the  letter 
simply  by  reason  of  his  having;  called  for  it  and  obtained  possession 
of  It  from  the  opposite  counsd.  I  will  consult  the  Chief  Baron  on 
the  question,  whose  experience  in  points  of  practice  is  greater  than 
mine.  [His  Lordship  then  retired,  and  on  his  return  said] — I  have 
spoken  to  my  lord,  and  he  thinks  that  the  letter  must  Iks  read  by 
Mr.  O'Malley,  beyond  all  doubt. 

The  letter  was  then  read,  but  its  contents  did  not  throw  much 
light  on  the  question  at  issue  between  the  parties. 

{a)  Beported  by  J.  B.  Dabbzct,  Biq.|  B«nrister-it»lAw. 
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NORFOLK  CIRCUIT. 

Bucks  Summer  Assizes,  1847. 

Buckingham^  July  10. 

(Before  Baron  Alderson.) 

The  Queen  v.  Biswell.  (a) 

AbdueiUm^Taiinff  away — Con$trueiUm  qf9  Geo,  4,  c.  31,  #.  20. 

0»  an  indictment  under  9  Geo.  4,  c.  31,  #.  20, /or  taking  an  unmarried  girl  under 

the  age  of  atxteenfrom  the  poaeeeion  qf  her  father . — 
Held,  that  the  eiatute  woe  eatiefted,  though  the  nutn  and  the  girl  quitted  the  houee 

together  in  eoneequenee  of  a  proposition  which  emanated  from  the  girl  her»e\f  to 

that  effect,  and  a  etatement  hy  her  to  the  man  that  ehe  intended  to  leane  her  father' e 

houee. 

THE  indictment  charged  that  the  prisoner,  on,  &c.,  at,  &c..   The  Qvsbv 
unlawfully  did  take  and  cause  to  be  taken  one  Ann  Ellis  out  ^* 

of  the  possession  and  against  the  will  of  J.  Ellis,  her  father,  the  said        "''■«*• 
Ann  Ellis  then  and  there  being  an  unmarried  girl  under  the  age 
of  sixteen  years,  to  wit,  of  the  age  of  fifteen  years,  against  the 
form,  &c. 

Sanders  {Wells  with  him),  for  the  prosecution,  proved  that  the 
prisoner  was  in  the  service  of  the  prosecutor  at  the  time  in  question, 
and  that  having  had  criminal  connection  with  Ann  Ellis,  she  became 
in  the  family  way.  Soon  after  this  result  of  their  intercourse  was 
apparent  to  the  girl,  she  communicated  that  fact  to  the  prisoner, 
saying  that  she  was  ashamed  to  face  her  father  any  more,  and  that 
it  was  her  intention  to  leave  her  home.  To  this  the  prisoner  replied 
by  saying  that  if  she  quitted  the  house,  he  was  determined  to  do 
the  same,  and  it  was  thereupon  agreed  between  them  that  they 
should  go  toother.  This  plan  was  subsequently  carried  into  effect, 
and  they  both  quitted  the  house  of  the  prosecutor,  the  girl  taking 
nothing  with  her  except  the  clothes  she  wore.  Under  these  circum- 
stances, 

Pawer^  for  the  prisoner,  submitted  there  had  not  been  any  such 
taking  away  of  the  girl  by  the  prisoner  as  fell  within  the  Act  on 
which  the  indictment  was  framed.  By  the  9  Creo.  4,  c.  81,  s.  SO,  it 
was  enacted,  that  **  if  any  person  shall  unlawfuUy  take,  or  cause  to 
be  taken,  any  unmarried  girl,  being  under  the  age  of  sixteen  years, 
out  of  the  possession  and  against  the  will  of  her  rather  or  mother,  or 
of  any  other  person  having  the  lawful  care  or  charge  of  her,  every 
such  offender  shall  be  guilty  of  a  misdemeanor.'"  The  taking  contem- 
plated by  this  statute  would  seem  to  be  one  which  was  the  direct 
and  sole  act  of  the  party  accused ;  but  in  this  case  it  appeared  from 
the  testimony  of  the  girl  that  she  had  made  the  first  overtures  to 
the  prisoner,  and  had  expressed  her  own  intention  to  leave  her 
fiuher's  house.  The  prisoner  only  assented,  therefore,  to  that  which 
had  emanated  finom  the  girl  herself.     He  had  not  exercised  any 

(a)  Bcpoittd  by  J.  B.  Daixnt,  Eaq.,  B«nitter-at>]aw. 
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Tbs  Qonif    control  or  exerted  any  influence  over  her  motions,  and  had  onlj 
«•  imitated  her  example  by  ^ing  away  with  her.     There  was  not  any 

BiswxLL.      g^^jj  j^ctive  participation  m  her  flight  on  his  part  as  amounted  to  a 
taking  away,  and  that  beii^  so,  he  was  entitled  to  be  acquitted. 

Alderson,  B. — I  am  of  opinion  that  the  case  is  within  the  Act, 
and  that  the  prisoner  has  been  guilty  of  the  offence  of  taking  this 
girl  from  the  possession  of  her  father,  even  though  the  proposal  for 
tneir  flight  may  have  emanated  from  and  been  suggested  to  him  by 
the  girl.  Under  these  circumstances,  I  think  the  requisites  of  the 
section  have  been  complied  with.  Wherever  a  man,  and  a  girl 
within  the  statutable  age,  go  away  together  from  the  house  and 
possession  of  the  father  of  the  girl,  I  am  of  opinion  that  there 
IS  a  taking  away  of  the  girl  on  the  part  of  the  man,  no  raattor 
whether  the  proposal  to  leave  the  house  emanated  from  the  man  or 
the  girl  in  the  lirst  instance.  The  case  must  therefore  go  to  the 
jury. 

Power  then  addressed  the  jury  on  the  merits,  and  the  law  was 
afterwards  laid  down  to  them,  as  above  enunciated  by  the  learned 
judge. 

Verdict — Not  guilty. 


NORFOLK  CIRCUIT. 

CaKBBIDGEBHIBB  SpRTHO  A98IZB8,  1847. 

Cambridgey  July  19* 

(Before  Mr.  Justice  Pattesow.) 

Re  Young,  (o) 

IUeognizancn^Interloeuion'-'Co9t9  (ifproseeuior. 

Where  aprieoner  on  bail  has  made  default,  the  reeognizanee  qftheproeecufor  may  be 
enlarged  iUl  the  appreheiuien  of  the  prieoner,  I%e  Court  hoe  no  pouter  to  make 
on  order  on  the  county  treaeurerfor  the  interlocutory  eoete  qf  the  proeeeutton^  and 
uillnot  make  any  till  the  trial  hoe  actually  taken  place. 

Be  Youvo.  "^STjETORLLEDGE  applied  to  enlarge  the  recognizances  of  the 
▼  ▼  prosecutor  and  his  witnesses,  and  for  an.  order  on  the 
county  treasurer  for  the  payment  of  the  costs  already  incurred  on 
behalf  of  the  prosecution,  under  the  following  circumstances : — ^A 
bill  had  been  found  at  the  Summer  Assizes,  in  1846,  against  the 
prisoner  for  a  larceny  committed  at  the  station  of  the  Eastern  Coun- 
ties Redlway,  in  tliis  town.  On  that  occasion,  the  prisoner  having 
been  admitted  to  ball  on  his  conmiittal,  his  bail  applied  for  the 
^slargement  of  th^r  recognizances,  on  the  ground  oi  the  ill-health 
ci  the  prisoner.  At  the  bst  Spring  Assizes,  the  prisoner  not  \xa3Mt 
forthcoming,  the  lecognizanees  of  himsdf  and  his  bail  were  estreateo. 
Since  that  period  every  endeavour  had  been  made  to  procure  the 
apprehension  of  the  prisoner  by  the  prosecutor,  but  without  soe^ 
oet8,  and  he  was  still  at  liB*ge.    Under  these  circumstances,  inas* 

(a)  Reported  by  J.  B.  Daixmt,  Eiq.  BaRifter*at-knr. 
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much  as  there  did  not  seem  to  be  any  inmiediate  probability  of  ATomra. 
prosecuting  the  prisoner  to  judgment,  the  prosecutor  prayed  that 
nis  recogmzance  might  be  enlarged  indefinit^y,  or  until  the  prisoner 
should  be  apprehended ;  and  £uso  that  an  order  might  issue  from 
the  Court  mrecting  the  treasurer  of  the  county  to  pay  the  costs 
already  incurred  by  the  prosecutor  in  and  about  his  attempting  to 
bring  the  prisoner  to  justice,  which  were  very  heavy. 

Patteson,  J. — ^The  first  branch  of  your  application  is  a  matter 
of  course,  but  I  doubt  whether  you  can  sustain  the  second.  The 
right  of  the  prosecutor  to  costs  depends  on  the  result.  I  know  of 
no  instance  of  any  order  £:>r  the  payment  of  interlocutory  costs 
pending  the  prosecution.  In  Archbold^s  Criminal  Practice,  p.  160, 
It  is  stated,  on  the  authority  ofB.  v.  Hunter  (S  C.  &  P.  S91),  that 
Ihe  expenses  are  not  allowed  till  after  the  trial  has  actually  taken 
l^aoe. 

WbrUedge  submitted  that  that  might  be  where  the  trial  had  been 
postponed  at  the  instance  or  by  the  £fault  of  the  prosecutor.  Here, 
noweyer,  the  default  was  entirely  on  the  part  ot  the  prisoner,  and 
the  prosecutor  and  his  witnesses  had  been  obliged  to  attend  on  two 
occasions  at  great  expense  and  inconyenience.  The  case  was  a 
peculiar  one,  and  though  there  might  not  be  any  precedent,  it 
was  submitted  that  the  order  might  very  properly  he  made  on  the 
present  occasion. 

Patteson,  J. — It  certainly  does  not  appear  how  or  why  the  trial 
in  R.  y.  Hunter  was  postponed,  but  it  seems  to  be  correct  in 
principle.  Costs  are  idlowed  in  cases  whei^e  the  bill  has  been  thrown 
out,  but  I  doubt  my  power  to  accede  to  your  application  for  inter- 
locutory costs,  whatever  may  be  the  circumstances  under  which  the 
trial  is  postponed.  The  recognizances,  however,  may  be  enlarged 
as  prayra ;  out  I  cannot  make  any  order  for  the  costs  of  the  prose* 
cutor  till  the  case  has  been  finally  disposed  of. 

The  recognizances  were    enlarged  accordingly  tiU  the 
apprehension  of  the  prieoner. 


CRIMINAL  JJLW  CASES. 


CENTRAL  CRIMINAL  COURT. 

Septbmbbr  Ssssioif,  1847. 

September  S8. 

The  Queek  v.  Autt,  Johnson,  and  Others,  (a) 

Mantlauffhier'-^Convietion/or  a  common  atioult  wuUrl  Vtei,  c.  85, «.  11. 

On  the  trial  of  an  indictment  for  manslaughter,  alleging  the  cause  of  death  to  ha^e 
been  blows  inflicted  on  the  deeeasedy  it  appeared  in  evidence  that  a  fight  had  takem 
place  between  him  and  one  of  the  prisoners,  the  others  being  present,  aiding  and 
abetting,  but  that  the  death  arose  from  the  effects  <if  intoxicating  liquors  taien  at 
the  time  and  subsequently  by  the  deceased: — 

Held,  that  the  prisoners  might  be  convicted  of  a  conunon  assault  under  the  abo/ve 
statute. 

Tun  QuiKw  npHE  prisoners  were  indicted  for  manslaughter,  Auty  as  prin- 
AoTT.JoHWfOM  -*-  ^^P^  ^^  ^^  ^^^  degree,  and  the  others  as  being  present 
and  Othxas.  aiding  and  abetting.  It  appeared  that  Auty,  a  child  of  ten  years 
old,  had  been  induced  by  Johnson  and  the  remaining  prisoners  to 
fight  with  the  deceased,  a  boy  of  the  same  age  as  himself :  several 
rounds  were  fought,  the  deceased  having  some  severe  falls,  during 
which  the  elder  prisoners  were  looking  on,  urging  them  to  continue^ 
and  giving  them,  from  time  to  time,  beer,  of  which  the  deceased 
larg^  partook.  After  the  fight  was  over,  other  games  were  set  on 
foot  by  the  men,  until  at  length  the  deceased  exhibited  symptoms 
of  faintness,  and  the  elder  prisoners,  apparently  with  no  other 
intention  than  that  of  recovering  him,  gave  him  some  beer  mixed 
with  rum.  Growing  worse,  he  was  taken  home,  and  in  a  few  hours 
he  died. 

The  cause  of  death  alleged  in  the  indictment  was  the  blows  he 
had  received  during  the  fight;  but  although  there  were  bruises 
upon  his  head  and  body,  tne  evidence  of  the  surgeon  tended  to 
establish  that  he  died  from  the  effects  of  the  beer  and  spirits  that 
had  been  administered  to  him,  and  the  charge  of  manslaughter  was 
thereby  negatived. 

The  prisoners  were  about  to  be  acquitted,  when 

JB.  C.  Robinson^  for  the  prosecution,  submitted,  that  although 
the  charge  of  felony  was  not  made  out,  the  prisoners  might  still  be 
convicted  of  an  assault  under  the  1  Vict.  c.  85,  s.  11. 

Prendergast,  for  the  prisoners,  contended  that  the  statute  did  not 
apply.  The  assault  had  nothing  whatever  to  do  with  the  death  d 
the  child,  for  the  charge  founded  on  that  assault  had  been  negatived 
by  the  evidence.  The  prisoners  might  as  well  be  found  guil^  of 
an  assault  which  had  been  committed  a  month  previously,  ic.  v. 
Greenwood  (S  C.  &  E.  889)  was  strongly  in  favour  of  his 
position. 

(a)  BcportedbyB.  C.  Robinson,  Etq.,  Baniitar>«t-lAw. 
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B.  C.  Robinson. — The  true  principle  in  such  cases  seemed  to  be,  Thb  Qimy 
that  where  the  evidence  was  bond  jide  directed  to  the  assault  which  ^^^  JbajiiOK 
the  prosecution  sought  to  make  felonious,  but  failed  in  so  doinj?,  the  f^briisBs. 
statute  applied.    This  was  established  by  the  ruling  of  the  fifteen 
judges  in  the  case  of  R.  v.  Birch  and  Hardy  (S  C.  &  K.  198) ; 
and  was  recently  laid  down  in  the  case  of  Reg-  v.  King  and  Others 
(2  Cox^s  Cr.  Cases,  95),  by  Lord  Denman.    The  principle  exactly 
applied  to  the  present  case.     The  assault  connected  with  the  fight 
was  that  which  the  prosecution  had  attempted  to  shew  was  felonious, 
and  the  evidence  having  failed  on  that  point,  at  least  established 
the  proof  of  an  assault,  of  which  the  prisoners  might  be  found 
guilty. 

Platt,  B.  (after  consulting  Williams,  J.). — ^I  think,  on  the 
authority  of  the  cases  cited,  I  am  called  upon  to  leave  the  question 
of  assault  to  the  jury. 


HOME  CIRCUIT. 

EssBx  Spring  Assizbs,  1847. 
(Before  Lord  Chief  Justice  Wildb.) 
The  Queen  ©.  NEWLAND.(a) 

FtfinM— 5%Mp-«fediii^. 

Jfa  mm  Kff  a  tke^  in  eowdif  A,  and  carry  ths  carcoM  inio  eoiMfy  B.  he  may  he  ooii- 
wieUd  upon  an  indktmmUfor  tteaUng,  takmg,  and  driving  away  ike  «fte^  in  county  B, 

Jff'a  man  kiB  a  eheq^  m  counly  A.  and  carry  the  careaee  inio  county  B.  he  cannot  be 
cnnmeied  qfhJSng  the  sheqt  with  intent  to  steal  the  carcase  in  county  B, 

GEORGE  NEWLAND  was  tried,  on  March  11,  1847,  upon   Thi  Quay 
an  indictment  for  sheep-stealing.    The  indictment  contained  v. 

two  counts.  The  first  count  charged  that  the  prisoner,  on  the  12th  Newlakd. 
of  December,  in  the  tenth  year  of  the  reign,  &c.,  at  the  parish  of 
Boydon,  in  the  county  of  Essex,  one  sheep,  &c.,  of  the  goods  and 
diattels  of  Edmund  Calvert,  feloniously  did  steal,  take,  and  drive 
awa}r,  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.  The  second  count  charged  that  the  said  George  Newland,  on 
the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, one  sheep,  &c.,  feloniously  and  wilfully  did  kill,  with  a  felonious 
intent  then  and  there  to  steal,  take,  and  can^  away  the  carcase  of 
the  said  sheep,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace,  &c. 

It  appeared  Uiat  the  sheep  in  question  was  last  seen  alive  in  a 
£dd  belonging  to  the  prosecutor,  in  the  parish  of  Stanstead,  in  the 
county  of  Hertford ;  part  of  the  carcase,  however,  was  found  upon 
aome  premises  belonging  to  the  prisoner,  in  the  parish  of  Roydon, 
in  the  county  of  Essex.     There  were  marks  of  blood  upon  the  pro- 

(a)  Eqporttd  bj  Paul  Pabmbll,  Esq.,  Barrbter-at-law* 


»i  CKIHINAI.  LAW  GASES* 

Tm  QuBtir  aecutor*8  field  in  StanBtead,  Herts,  so  that  it  should  seem  that  the 

^  animal  had  been  slaughtered  there. 
SMwtMK^.  Hq^^II^  for  the  prisoner,  objected  that  there  was  no  evidence  for 
the  jury.  First,  mth  reference  to  the  second  count,  that,  at  all 
events,  cannot  be  sustained*  The  offence  diaiged  was  no  fdonv 
at  common  law,  but  was  made  felony  by  statute  7  &  8  Geo.  % 
c.  9^9  s.  85.  The  statute  must  be  taken  strictly,  and  therefore  the 
felony  was  felony  in  Hertfordshure  only,  where  the  sheep  was  kiUed, 
and  not  in  Essex,  whither  the  carcase  was  taken.  (JS.  ▼.  MiUar^ 
7  Car.  &  P.  665.)  Then  as  to  the  first  count,  that  charges  a  takiu; 
by  dfiting  away;  but  as  the  animal  was  killed  in  Stanstead,  n 
could  not  afterwards  have  been  driven  in  Roydon. 

Rylandj  for  the  prosecution. — ^With  reference  to  the  first  count, 
this  case  falls  within  the  rule  that  if  a  man  commit  a  larceny  in  one 
county,  and  carry  the  goods  with  him  into  another,  he  may  be 
indicted  for  the  Weeny  in  the  county  in  which  he  committed  it,  or 
in  the  county  into  which,  or  in  any  of  the  counties  through  which, 
he  carried  the  goods ;  for,  in  contemplation  of  law,  there  is  such  a 
taking  and  carrying  away  as  constitute  the  offence  of  larceny  in 
every  place  through  which  the  goods  are  carried  by  him.  (1  Hale, 
507;  Archb.  Cr.TL  22,  s.  18.) 

Wilde,  C.  J. — I  do  not  think  that  the  second  count  can  be 
supported,  but  I  will  take  the  opinion  of  the  jury  upon  the  first 
count. 

Verdict — Guilty. 

Rodwell  then  submitted  that  the  first  count  charged  merely  an 
offence  at  common  law,  punishable  only  as  at  common  law,  there 
being  no  conclusion  ^  contra  formam  stattM^  to  that  count.  (C 
Hale,  192.)  The  effect  of  the  omission  would  be,  that  the  prisoner 
could  not  be  transported  for  the  offence. 

Wilde,  C.  J.,  assented  that  that  was  so ;  and  still  entertaining 
some  doubt  upon  the  objection  first  taken,  deferred  to  paaa 
sentence,  expressing  his  intention  of  submitting  the  point  to  the 
judges. 

At  the  following  Summer  Assizes  (July  17, 184ff),  Pakke,  B», 
wh6  was  the  judge  who  then  sat  in  the  Crown  Court  for  the  county 
of  Essex,  after  detailing  the  circumstances  of  the  case,  said,  address- 
ing the  prisoner,  who  was  then  brought  up  for  Judgment — **  In 
consequence  of  some  doubt  entertained  by  Cnief  Justice  Wilde,  he 
took  time  to  consider  the  propriety  of  referring  the  particulars  of 
your  case  to  the  omnion  of  the  fifteen  judges.  In  the  result, 
however,  the  Chief  Justice  did  not  think  it  necessary  to  take  the 
opinion  of  the  judges,  as  a  careful  consideration  of  all  the  circum- 
stances left  no  doubt  upon  his  mind  of  the  propriety  of  your 
conviction." 

Sentence  (a) — Ttoo  yeari  imprisonment,  and  to  be  kept  to 
hard  labour. 

(a)  The  term  of  impriiomnent  to  commeBoe  from  the  aaiisM  at  which  the  pruoner  itbs 
tried. 
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Sussex  Summer  Assizes,  1847. 

(Before  Baron  Parks.) 

The  Queen  v.  Maria  RsNSHAw.(a) 

Thi  €xponar§  qfmv^mU  ckHdJothe  mdmeiu;yof  tlu  weather,  wktm,  m  Uu  reauk,  no 


Alt  htdkinmt  agahut  a  dngh  woman  far  abandotimg  a  mak  bastard  child,  with  intent  to 
Wfppre  Ae  inhabitanU  qf  the  pariah,  and  to  burthen  them  with  the  charge  and  matntO' 
mamee  of  dkMdfie  not  enpportedhg  evidence  of  the  prieoner  having  left  thediUdina 
ditehinafiddin  the  panth,  that  wot  being  a  pnbHc  spot  m  widck  it  wodd  eamlg  be 
Jmmd,  ami  come  to  tie  knowledge  of  the  ptaish  qjfSeera^ 

MARIA  RENSHAW  was  indicted  for  a  misdemeanor.    The   Tm  Qosiir 
first  count  charged  (in  substance)  that  she,  being  the  mother  ** 

of  a  oertaiB  male  bastard  child  of  very  tender  age,  to  wit,  of  the  age  ^^"^■^'^• 
<if  ten  days,  not  then  named, and  unable  to  take  care  of  and  provide 
ibr  himam'^laced  the  child  in  a  certain  ditch,  in  the  parish  of  Bexhill, 
without  sufficient  covaring,  and  without  food,  and  there  left  and  aban- 
doned ityto  theintent  that  the  child  might  die,  and  so  that  she  attempted 
to  kill  and  murder  it.  The  secmd  count  alleged  **  that  the  said  Maria 
Renshaw,  being  an  evil-disposed  person,  and  contriving  and  intending 
to  injure  and  agerieve  the  inhabitants  of  the  said  parish  of  Bexhill, 
and  unjustly  to  Durthen  them  with  the  charge  and  maintenance  of 
a  certain  male  bastard  child,  born  of  the  body  of  her,  the  said  Maria 
Renshaw,  of  very  tender  age,  to  wit,  of  the  age  of  ten  days,  and  not 
then  nanoMKl,  and  unable  to  take  care  of  and  provide  for  nimself,  on 
the  same  day  and  in  the  year  aforesaid,  with  force  and  arms,  at  the 

S Irish  aforesaid,  in  the  county  aforesaid,  unlawfully  and  injuriously 
d  abandon  the  said  male  child  in  the  said  parish  of  Bexhill, 
without  having  provided  any  means  whatsoever  for  the  support  of 
the  said  child ;  to  the  great  damage  of  the  inhabitants  of  tne  said 
parish  of  Bexhill,  and  against  the  peace,^  &c.  There  were  other 
counts,  varying  the  charge  in  immaterial  particulars;  and  the 
indictment  contained  also  a  count  for  a  common  assault. 

JUreey  for  the  prosecution,  stated  that  the  prisoner,  having  been 
delivered  of  the  child  ten  days  before,  on  the  86th  of  June  left  the 
diild,  swathed  in  a  large  piece  of  flannel,  at  the  bottom  of  a  dry 
ditch,  in  a  field  in  the  parish  of  Bexhill,  and  then  herself  departed 
to  Hastinj^s,  a  place  ten  miles  distant,  where  she  was  afterwards 
found*     There  was  a  pathway  in  the  fidd  by  the  ditch,  and  a  lane 

(a)  EqporM  Vy  Pavl  Pxensll,  Eiq.,  Banlitw»afc-law« 
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Tms  QirKM   separated  from  the  ditch  by  a  hedge,  neither  of  which  was  much 

••  frequented.     The  child  was  found  aSve.     He  submitted  that,  if  the 

RwsvAw.    ^i^jj J  j^^  jj^^  ^j^jg  ^Q^jj  jjj^yg  ijggjj  murder ;  and  that,  as  its  death 

would  have  been  the  natural  consequence,  the  first  count  was  sus- 
tained. The  child  having  been  found  alive,  if  the  mother  had  not 
been  discovered,  the  parish  must  have  supported  it.  With  regard 
to  the  assault,  thougn  it  would  appear  that  there  were  no  marks  of 
violence  on  the  child,  yet  the  mere  exposure  of  an  infant  to  the 
inclemency  of  the  weather  would  of  itself  amount  to  an  assault,  con* 
sidering  its  age  and  its  inability  to  offer  any  resistance  to  such 
treatment.  He  referred  to  the  cases  of  lUw  v.  Ridley  (2  Camp. 
660,  668) ;  Rew  v.  Marriott  (8  C.  &  P.  425) ;  Reg.  v.  Edwards 
(8  C.  &  P.  611). 

Jf^TvMon^  for  the  prisoner. 

The  facts  having  been  proved, 

Parke,  B.  (to  the  jury). — The  prisoner  is  charged  with  misde- 
meanor, in  an  indictment  containing  several  counts.  I  think  that« 
upon  the  evidence,  you  may  as  well  confine  your  attention  to  the 
first,  which  charges  an  abandonment  of  the  child  without  sufficient 
food  or  clothing,  and  with  an  intention  that  the  child  might  die.  In 
law,  everybody  is  presumed  to  intend  that  which  is  the  natural  con- 
sequence of  his  actions.  If  here  the  child  had  died,  its  death  being 
the  natural  consequence  of  its  exposure,  then  the  prisoner,  if  guilty 
of  so  exposing  it,  would  have  been  guilty  of  murder.  With  regard 
to  the  second  count  of  the  indictment,  it  is  suggested  to  me,  upon 
the  authority  of  certain  precedents,(a)  that  the  offence  charged  in  it 
is  indictable.  It  will  be  unnecessary  to  consider  whether  that  be 
so,  because,  upon  the  evidence,  there  is  nothing  to  support  the 
count.  There  is  no  ground  for  imputing  any  intention  to  burthen 
the  parish.  Had  there  been  such  an  intention,  the  child  would  have 
been  placed  in  a  position  where  it  was  likely  to  come  to  the  know- 
ledge of  the  overseers  or  other  parish  officers.    At  all  events,  the 

(a)  There  Ii  a  prceedent  of  an  ladletment  for  a  misdemeanor  at  common  law  in  lodging 
an  inmate  trho  was  deUvered  of  a  bastard  child  which  became  chargeable  to  the  liberty 
(2  cut.  Cr.  Law,  700).  And  in  4  Wentworth,  353,  see  a  precedent  for  a  misdemeanor  at 
common  law  in  bringing  a  person  into  a  psirish  in  which  he  had  no  settlement,  and  in 
which  he  shortly  afterwards  died,  wherebj  the  parish  was  put  to  expense.  In  a  late  casot 
it  is  stated  to  have  been  held  that  no  indictment  will  lie  for  procuring  the  marriage  of  a 
female  pauper  with  a  labouring  man  of  another  parish  who  is  not  actually  chargeable. 
{Rtx  T.  TwKMT  and  Another,  1  £sp.  304.)  And  in  Rex  ▼.  Seward  (1  A.  &  E.  706),  it  waa 
held  that  an  indictment  would  not  lie  for  conspiring  merely  to  exonerate  one  puish  frooa 
the  charge  of  a  pauper,  and  to  throw  it  on  another ;  nor  for  conspiring  to  cause  a  male 
pauper  to  marry  a  female  pauper  for  that  purpose,  it  not  being  stated  that  the  conspiracy 
was  to  etfect  such  marriage  by  force,  threat,  or  fraud,  or  that  it  was  so  ejected  in  pursu- 
ance of  the  conspiracy.  Rea  ▼.  Wamet  M.T.  1725  (1  Stra.  644),  was  an  indictment  for 
taking  a  bastard  child  bom  out  of  the  parish  of  A.  and  bringing  it  into  that  parish,  and 
there  keeping  it  prirately,  without  notice  to  the  churchwardens,  and  with  intent  to  charge 
the  parish.  The  Court  of  King's  Bench  quashed  the  indictment,  because  it  appeared  that 
the  parish  could  not  be  burthened,  the  bastard  being  bom  out  of  the  parish  of  A.  Since 
the  statute  4  &  5  Wm.  4,  c.  76,  s.  7l»  a  bastard,  until  the  age  of  sixteen,  has  and  followa 
its  mother's  settlement.  It  may  be  obsenred  that  5  Geo.  4,  c  83,  s.  4,  proTides  that 
"  cTcry  person  running  away  and  leaving  her  child  chargeable,  or  whereby  it  shall  become 
chargeable,  to  any  parish,"  shall  be  deemed  a  rogue  and  vagabond,  and  be  liable  to  impri* 
sonment  and  hard  labour  for  a  time  not  exceeding  three  calendar  monUis.  But  in  Rea  ▼. 
Maude  (6  Jur.  646),  Wightman,  J.,  refused  to  grant  a  mandawna  requiring  a  justice  of  the 
peace  to  convict  a  single  woman  under  this  statute,  for  running  away  and  leaving  her 
Dastard  child  chargeable  to  the  pariabi  on  the  ground  that  a  bastard  was  not "  a  child  " 
within  tht  meaning  of  the  Act* 
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natural  course  in  order  to  throw  such  a  burthen  upon  a  parish  would 
be  to  place  the  infant  in  some  public  spot  where  it  might  easily  be 
found,  not  in  a  retired  place,  where  it  was  likely  to  escape  observa- 
tion. There  were  no  marks  of  violence  on  the  child,  and  it  does 
not  appear,  in  the  result,  that  the  child  actually  experienced  any 
injury  or  inconvenience,  as  it  was  providentially  found  soon  after  it 
was  exposed ;  and  therefore,  although  it  is  said  in  some  of  the  books 
that  an  exposure  to  the  inclemency  of  the  weather  may  amount  to 
an  assault,  yet  if  that  be  so  at  all,  it  can  onl^  be  when  the  person 
exposed  sufiers  a  hurt  or  injury  of  some  kind  or  other  from  the 
exposure.  You  will,  therefore,  consider  whether  the  prisoner  is 
guilty  upon  the  first  count. 

Verdict — Not  guilty. 


Tbb  QvBBir 

V, 


Sparrow. 


HOME  CIRCUIT. 

Essex  Summer  Assizes,  1847. 

Chelmsford. 

(Before  Baron  Parks.) 

The  Queen  v.  Jeremiah  Sparrow,  (a) 

A,  pawmtd  JB.'t  coaij^r  B. ;  on.  the  JoUowing  day,  A.  having  propo$§d  to  JB,  to  go  and 
n  Ao  coat,  and  B»  having  expressed  no  dissent.  A,  obtmned  the  coat,  and  tooh  it 
wiih  him  to  a  place  ekven  wubs  distant,  where  he  was  found  with  it  some  days 

,  fkat  if  A.  at  the  time  he  tooh  the  coat  out  of  pawn  intended  to  deprive  B,  of  the  use 
(if  it,  ami  to  appropriate  it,  he  was  guilty  of  larceny, 

THE  prisoner  was  charged  with  stealing  a  coat,  the  property  of  Thr  Quhv 
Jeremiah  Rogers.  It  appeared  that,  on  the  18th  of  June,  the 
prosecutor  and  prisoner  were  together  and  wanted  to  have  something 
to  eat,  but  neither  of  them  had  at  that  time  any  money.  The  pro- 
secutor then  proposed  to  pawn  his  coat  and  purchase  some  bread, 
and  accordingly  left  the  prisoner  and  went  away  for  that  purpose. 
After  having  attempted,  unsuccessfully,  to  pawn  the  coat,  he 
returned  to  the  prisoner.  The  prisoner  then  proposed  that  he 
should  try  to  pawn  it,  and  the  prosecutor  assenting,  the  prisoner 
obtained  from  a  baker  a  loaf  of  bread  of  the  value  of  sixpence, 
leaving;  the  prosecutor^s  coat  as  a  pledge.  Upon  the  following  day 
the  prisoner  proposed  to  the  prosecutor  that  he  (the  prisoner^  should 
go  and  redeem  the  coat.  To  this  the  prosecutor  expressea  no  dis- 
sent ;  but  he  now  said  that  he  thought,  from  the  prisoner's  manner, 
that  he  was  in  joke,  and  did  not  believe  that  the  prisoner  had  really 
any  intention  of  so  doing.  The  prisoner,  however,  went  to  the 
baker,  and  paid  the  sixpence  for  the  bread,  and  received  back  the 
coat,  which  he  carried  away  with  him  to  a  place  eleven  or  twelve 

(a)  Reported  by  Paul  Parnbu.,  Saq.^  BaRit|er-al*lAw« 


Tms  Qukkx  miles  (fistanty  where  be  was  found  in  possession  ai  the  coat  souedsfs 
^^^       later,  when  he  was  taken  into  custody. 

^'  Pjjute,  B.,  told  the  Vurj  that  if  they  thought  that  the  prisoner, 
at  the  time  when  he  paid  the  money  to  me  hakerj  and  reoeiTed  hack 
the  coat,  intended  to  depriye  the  owner  entird^y  of  the  use  of  the 
coat,  and  to  appropriate  it  to  his  own  use^  it  would  be  their  duty  to 
convict  him  of  larceny. 
RodwelU  tar  the  prosecution. 
The  prisoner  was  undefended. 

Verdict — GuiUy.    Sentence — Fourteen  daye"  eeiitanf  «m- 
JinemefU. 


OXFORD  CIRCUIT. 

Shropshirb  Sumhsb  Assizes,  1847. 

Shrewsbury^  July  S6. 

(Before  Mr.  Justice  Colxbidgb.) 

The  Queen  v.  Wall,  (a) 

Game  Aet'-^Evidenee  of  right  to  kiU  game, 

Endenee  that  a  party  hm  emenind  the  right  qf  kUimg  game  for  eetm  yean  n^on 
kmd i$  primd  faeie  oMente  €f  the  rigki  tauter  1^2  ITm. 4,  e.  32, f.  36.  wiltdl 
makes  it  lawful  for  any  pereon  having  the  right  of  killing  the  game  apon  any  land, 
to  eeise  game  recently  kiUedtfomnd  in  the  pBtetgeUm  of  any  pereon  upon  euchlaml 
in  pursuit  of  game. 

Turn  QuEtrs   riiHE  prisoner  was  iiadicted  for  assaulting  and  wounding  one 
^'  X      Abel  Martin^  with  intent  to  do  him  grievous  bodily  barm. 

^^^  Martin^  the  prosecutor,  stated  that  he  was  a  gamekeeper  to  JLord 

GranTille ;  that  on  the  morning  of  the  ^th  of  January,  1847,  be 
was  watching  a  cover  called  BailifiTs  Alders ;  that  he  saw  the  pri- 
soner take  a  pheasant  out  of  a  trap  in  the  cover,  and  then  reset  the 
trap.  The  prosecutor  then  called  out  to  the  prisoner,  who  ran 
away.  The  prosecutor  overtook  him,  and  demanded  the  pheasant ; 
the  prisoner  said  he  would  give  it  him,  but  did  not.  A  scuffle  then 
ensued,  out  of  which  the  present  charge  arose. 

The  prosecutor  stated,,  that  BailifTs  Alders  was  the  property  of 
Sir  John  Acton^  an  infant ;  that  Lord  Granville  married  liady 
Acton,  Sir  Jdbn's  mother,  and  had  exercised  the  right  of  killing 
and  preserving  the  game  on  Sir  John  Acton^s  property  for  seven 
years. 

Greaees  (with  whom  wis  R.  Kettle)^  for  the  prosecution,  in  slat- 
ing the  case  to  the  jury,  oedled  dieir  attention  to  the  1  &  2  Wm.  4, 
c.  98,  s.  86,  which  enact%  ^<  that  wben  any  person  shaU  be  found, 

<«)  BiportBdliarJ>B>PATis,Et»»BMriilwsH>w. 
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by  day  or  by  night,  upon  any  land,  or  in  any  of  his  Majesty's  the  Qosxn 
forests,  parks,  chases,  or  warrens,  in  search  or  pursuit  of  ^ame,  and  v. 

shall  then  and  there  have  in  his  possession  any  game  which  shall  ^^i^ 
appear  to  have  been  recently  killed,  it  shall  be  lawful  for  any  per- 
son having  the  right  of  kilUng  the  game  upon  such  land,  by  virtue 
of  any  reservation  or  otherwise,  as  hereinbefore  mentioned,  or  for 
the  occupier  of  such  land  (whether  there  shall  or  shall  not  be  any 
such  rignt  by  reservation  or  otherwise),  or  for  any  gamekeeper  or 
servant  of  either  of  them,  or  for  any  officer  as  aforesaid,  of  such 
forest,  park,  chase,  or  wanren,  or  for  any  person  acting  by  the  order 
and  in  aid  of  any  of  the  said  several  persons,  to  demand  from  the 
person  so  found,  such  game  in  his  possession,  and  in  case  such  per- 
son shall  not  immediately  deliver  up  such  game,  to  seize  and  take 
the  same  from  him,  for  the  use  of  the  person  entitled  to  the  game 
upon  such  land,  forest,  park,  chase,  or  warren/' 

At  the  close  of  the  case  for  the  prosecution,  Huddleston,  for  the 
prisoner,  wished  to  have  the  opinion  of  his  Lordship  as  to  the  appli- 
cability of  the  above  section  to  the  facts  of  this  case.  His  Loraship 
would  observe,  that  the  power  to  seize  the  game  was  given  to  two 
dasses  of  persons  :  first,  to  persons  having  the  right  of  killing  the 
game,  their  keepers,  or  servants;  and  secondly,  to  the  occupiers  of 
the  land,  or  their  keepers  or  servants.  It  was  under  the  first  class 
that  the  prosecutor,  if  he  had  any  such  right,  must  claim  the  powar. 
A  right  to  kill  game  can  only  be  granted  by  deed.  Under  the 
9  6ea  4,  c.  69$  s.  2,  which  gave  power  to  the  owner  or  occupiers  of 
land,  and  their  keepers  and  servants,  to  apprehend  poachers,  where 
a  wood  was  neither  the  property  of  the  master  of  an  assistant  game- 
keeper, nor  in  his  occupation,  nor  within  any  manor  which  belonged 
to  him,  and  he  had  only  the  permission  of  tne  owner  to  preserve  the 
game  diere,  it  was  hela,  that  the  assistant  gamekeeper  hi^  no  autho- 
rity to  appehend  parties  in  the  wood.  {Rex  v.  Addis,  6  C.  &  P. 
8SB.)  The  fact  of  killing  the  game  was  consistent  with  a  mere  per- 
misBion  to  do  so. 

Crreaves,  contriL,  submitted  that  the  proof  that  the  prosecutcn:  had 
exercised  the  right  for  seven  years  was  primd  facie  evidence  of  the 
right. 

CoLEsiDGE,  J. — I  am  of  that  opinion.  The  section  of  the  Act 
dted  is  therefore  applicable;  but  the  charge  against  the  prisoner 
does  not  depend  upon  its  applicability  or  not. 

HuddUaUm  then  addressed  the  jury,  who  found  the  prisoner 
guilty  of  a  common  assault. 
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OXFORD  CIRCUIT* 

Herbfoedshibb  Summer  Assizes,  1847« 

Hereford^  July  99. 

(Before  Mr*  Justice  Eblb.) 

The  Qubbk  v.  ToMo.(a) 

Praetice^Evidenee  on  which  th§  grondjury  may  find  a  bill. 

Where  a  wiineet  it  too  ill  to  aiiend  at  the  ofnjret,  but  the  prieontr  hat  commumeated 
hie  intention  to  plead  guilty,  the  grand  jury  may  act  upon  their  knowledge  of  thai 
/act,  and  find  a  true  bilL 

The  Qu.em  TTUDDLESTON,  on  behalf  of  the  prosecution,  applied  to  post- 
Iq^q,  XI  pone  this  case  until  the  following  assizes  or  quarter  ses« 
sions,  the  prosecutor,  who  was  the  only  witness  in  the  case,  being 
unable  to  attend  in  consequence  of  illness.  He  understood  it  was 
the  intention  of  the  prisoner  to  plead  guilty  to  the  charge,  which 
was  one  of  larceny ;  but  the  plea  could  not  be  taken  until  the  grand 
jury  returned  a  true  bill,  and  there  was  no  evidence  to  lay  before 
them,  unless  his  Lordship  thought  the  fact,  which  appeared  on  the 
depositions,  that  the  prisoner,  when  the  charge  was  made  acainst 
him,  said  nothing,  was  any  evidence.  As  the  prisoner  intaided  to 
confess,  it  would  be  desirable  to  save  the  expense  of  the  attendance 
of  the  parties  at  a  future  time. 

Ehle,  J.,  thought  that  the  mere  silence  of  the  party  could  not  be 
construed  into  any  evidence  of  guilt  His  Loraship  inquired  how 
the  intention  of  tne  prisoner  to  plead  guilty  was  known,  when  it 
appeared  that  he  had  told  the  gaoler  so. 

Huddleaton  suggested,  that  as  the  grand  jury  could  find  a  bill 
on  their  own  knowledge,  if  any  one  of  them  was  made  aware  of  the 
prisoner's  intention,  there  would  be  sufficient  evidence  upon  which 
they  could  act. 

His  Lordship  directed  the  gaoler  to  put  the  question  to  the  pri- 
soner, which  he  did,  and  the  prisoner  having  repeated  his  intention 
to  plead  guilty,  the  gaoler  was  directed  to  attend  before  the  grand 
jury,  as  a  witness,  and  state  the  fact,  and  the  absence  of  the  prose- 
cutor. 

The  grand  jury  subsequently  found  a  true  bill  on  the  gaoler's 
evidence,  and  the  prisoner,  being  arraigned,  confessed. 

(a)  Reported  by  J,  E.  Davis,  Esq.,  Barrister-at-law. 
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OXFORD  CIRCUIT. 

Hbrsfobdshibb  Summeb  Abbizbs,  1847. 

Herefardj  July  39. 

Thb  Queen  v.  Young,  (a) 

EmdMHCB'    Competmcy  ofwUn4i», 
A  woman  cohaUtmg  wUk  apriaoner,  and  vasamg  as  his  wife,  U  a  eompeimU  wUmu 

for  him. 

THE  prisoner  was  indicted  for  sheep-stealing. 
HucUUeston^  for  the  prisoner,  in  his  address  to  the  jury,   Turn  Qubim 
opened  facts  on  his  behalf  which  he  intended  to  prove,  but  stated,  ^' 

that  one  of  the  witnesses  was  a  female  cohabiting  with  the  prisoner  **""®' 
and  passing  as  his  wife,  but  not  married  to  him,  and  requested  his 
Lordship's  opinion  whether  he  might  or  ought  to  call  her, — Chief 
Baron  Pollock  having  intimated  to  him,  on  another  occasion,  that, 
as  the  principle  of  law  which  excluded  the  testimony  of  a  wife  for 
or  a^nst  her  husband  was  equally  applicable  to  a  person  in  the 
position  he  had  mentioned,  she  could  not  be  called. 

£rle,  J.— The  rule  of  law  which  excludes  the  testimony  of  a 
husband  and  wife  for  or  against  each  other  is  only  applicable  to  the 
case  of  husband  and  wife;  and  a  person  in  the  position  mentioned* 
by  the  learned  counsel  is  as  competent  a  witness  for  the  prisoner  as 
any  other  person.  Putting  such  a  person  in  the  witness-box  is 
merely  a  matter  in  the  discretion  of  tne  counsel,  according  to  the 
circumstances  of  the  case. 

Skinner^  for  the  prosecution. 

HuddlestOTiy  for  the  prisoner. 


NORTHERN  CIRCUIT. 

Liverpool  Summer  Assizes. 

(Before  Lord  Chief  Baron  Pollock.) 

The  Queen  v.  Jambs  Dwerryhouse.  (6) 

CbnTM  ofproetedmg  where  a  priioner  t«  indicted,  who  has  hem  removed  by  a  Secretary 
of  Statics  order  to  the  county  asylum,  in  consequence  of  insanity, 

THE  prisoner,  who  was  indicted  for  murder,  had  committed  the   Thb  Quiik 
ofl^nce  in  a  state  of  insanity,  and  had  been  removed  from  the  v 

county  gaol  to  the  county  lunatic  asylum,  under  an  order  of  the  l^'^«*«YHoit8«. 
Secretary  of  State,  pursuant  to  the  following  enactment : — 

By  S  &  4  Vict.  c.  64,  it  is  enacted,  "  That  if  any  person,  while  im- 
prisoned in  any  gaol  or  other  place  of  confinement,  under  any  sentence 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-lair. 
(6)  Reported  by  T.  Campbxll  Foster,  Esq.,  BarrUter-at-Iaw. 
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Thk  Quksv  of  death,  transportation,  or  imprisonment,  or  tmder  a  charge  of  any 
»•  offence^  or  for  not  finding  bail  for  good  behaviour  to  keep  the  peace, 

DwiRRTHousx.  ^j.  ^  answer  a  criminal  diarge,  or  in  consequence  of  any  summary 
conviction  or  order  by  any  justice  or  justices  of  the  peace,  or  under 
any  other  than  civil  process,  shall  appear  to  be  insane,  it  shall  be 
lawful  for  any  two  justices  of  the  peace  of  the  county,  dty,  borough, 
or  place  where  such  person  is  imprisoned,  to  inquire,  with  the  aiaof 
two  physicians  or  surgeons,  as  to  the  insanity  of  such  person :  and 
if  it  shall  be  duly  certified  b^  such  justices,  and  such  physiciahs,  or 
surgeons,  that  such  person  is  insane,  it  shall  be  lawful  for  one  of  her 
Majesty'^s  principal  Secretaries  of  State,  upon  receipt  of  such  certifi- 
cate, to  direct,  oy  warrant  under  his  hand,  that  such  person  shall 
be  removed  to  such  county  lunatic  asylum,  or  other  proper  recep- 
tacle for  insane  persons,  as  the  said  Secretary  of  State  may  judge 
proper  and  appomt ;  and  every  person  so  removed  under  this  Act^ 
or  already  removed,  or  in  custody  under  any  former  Act  relating  to 
insane  prisoners,  shall  remain  under  confinement  in  such  county 
asylum,  or  other  proper  receptacle  as  aforesaid,  or  in  any  otho: 
county  lunatic  asylum,  or  other  proper  receptacle  to  whidi  such 
persons  may  be  removed,  or  may  have  been  already  removed,  or  in 
which  he  may  be  in  custody,  bv  virtue  of  any  like  order,  until  it 
shall  be  duly  certified  to  one  of  her  Majesty*s  Principal  Secretaries 
of  State,  by  two  physicians  or  surgeons,  that  such  person  has  become 
of  sound  mind,  wnereupon  the  said  Secretary  of  State  is  hereby 
authorised,  if  such  person  shall  still  remain  subject  to  be  continued 
in  custody,  to  issue  his  warrant  to  the  keeper  or  other  person  having 
the  care  of  any  such  asylum  or  receptacle  as  aforesaid,  directing 
that  such  person  shall  be  removed  back  from  thence  to  the  prison  or 
other  place  of  confinement  from  whence  he  or  she  shall  have  been 
taken,  or  if  the  period  of  imprisonment  or  custody  of  such  person 
shall  have  expired,  that  he  or  she  shall  be  discharged." 

A  bill  heme  found  against  the  prisoner  by  the  grand  jury, 
P.  Burke  appued  to  the  judge  (Pollock,  C.  B.)  to  know  whether 
the  trial  should  be  postponed  to  the  next  assizes,  or  whether  the  pri« 
soner  should  be  brought  up  at  once  by  habeas  corpus^  and  a  jury  be 
impannelled  to  ascertain  whether  he  was  in  a  fit  state  of  mind  to  plead. 
His  Lordship  was  at  first  inclined  to  adopt  the  latter  course,  but  he 
afterwards,  on  an  affidavit  of  the  facts,  and  his  attention  being 
called  to  the  statute,  directed  that  the  trial  should  be  deferred  to  the 
next  assizes,  and  that  the  recognizances  of  the  witnesses  should  be 
respited  until  then.  His  Lordship  also  thought  that  the  costs  of  the 
prosecution  should  not  be  allowed  until  it  should  be  seen  whether 
the  prisoner  could  be  brought  up  at  the  next  assizes. 
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MUNSTER  CmCUIT. 

County  op  Limbrick  Sumueb  Absizes,  1847. 

July  20. 

(Before  Mr.  Justice  Jackson.) 

Thjs  Queen  v.  John  CoNixnf,  James  Molony,  and 
John  Sheehan.  (a) 

Indktmenir-'  Construction  of  itattOe^Evidaiee. 

An  armed  party  appeared  on  a  road  hy  night,  hU  did  not  diaptay  their  arms,  nor  in  fact 
eauie  terror  hy  their  appearance  :^ 

Bdd,  that  to  wpport  an  indictment  against  them  under  the  IM  and  I6th  Geo.  3,  c.  21, 
jfc,  which  makee  any  person  er  persons  who,  **  Mm  armed,"  thoB,  **  rise,  assemble,  or 
appear,  hy  day  or  hy  night,  to  the  terror  of  his  MtQestifs  subjects,**  gtaUy  of  a  high 
misdemeanor,  it  was  enough  if  the  asstmbmge  was,  m  the  opimon  of  &e  jury,  one  cal' 
adated  to  exciu  terror  ;  and  that  it  was  a  question  for  the  jury,  whether  the  prisoners 
mere  present  for  a  lawful  occasion  or  not. 

JOHN  CONDON,  James  Molony,  and  John    Sheehan  were    The  Qukkv 
charged  by  an  indictment  framed  under  the  statute  15  &  16  ^' 

Geo.  3,  c.  21,  s.  2,  (6)  with  appearing  in  arms  by  night  to  the  terror   Mou)KY,^d 
of  her  Majesty's  subjects  and  against  the  peace  and  the  statute.  Si^ikhak. 

The  evidence  in  support  of  the  prosecution  was,  that  the  pri- 
soners  formed  part  of  a  txxiy  of  five  men  who  were  met  by  the  police 
parading  on  a  certain  road  about  ten  o'clock  on  the  night  specified 
in  the  indictment ;  that  one  of  them  either  dropped  or  threw  down 
a  pistol,  which  was  picked  up  by  the  pcdice,  who  also  found  a 
portion  of  some  kind  of  fire-arm,  which  was  apparently  thrown  away 
Dy  the  party,  and  upon  the  person  of  one  of  them  a  pistol  was  founds 
and  a  powder-horn.  It  appeared  also  that  just  before  the  police 
came  up,  they  had  heard  a  noise  of  windows  breaking,  and  that  the 
district  in  which  the  prisoners  were  met  was  in  a  disturbed  state  at 
the  time ;  but  there  was  no  evidence  that  any  alarm  or  terror  had 
actually  been  created  in  the  minds  of  the  police  or  any  other  person 
by  the  prisoners,  or  that  they  had  made  any  display  of  fire-arms. 

O'Hea,  for  the  prisoners,  contended  that  this  evidence  was  not. 
sufficient  to  sustain  an  indictment  under  the  statute :  merely  walk- 
ing on  the  road  by  niffht  with  arms  is  not  an  ofience.  {Recv  v» 
Whelariy  1  Cr.  8r  Dix.  C.  C.  180.)  It  does  not  appear  that  the 
prisoners  were  assembled  '*  to  the  terror"  of  any  one:  the  only 
ajrms  found  on  them  was  one  pistol,  which  was  not  displayed,  and 
therefore  could  not  have  been  a  cause  of  terror  to  any  person. 

(a)  Reported  by  W.  St.  Laasft  Babikoton,  Eiq.,  B«Ri8lar-cit.]aw. 

(A)  The  2Dd  tectioik  enaets,  <*  That  if  any  person  or  persons,  being  armed  with  any  iirt- 
arms,  firelock,  pistol,  or  any  oflTensiTe  weapon,  or  having  his  fisoe  or  body  disguised  in  any 
aaauwr  whatsoever,  or  wearing  any  particidar  badge,  dresa,  or  luiform  not  usually  worn 
by  him  upon  his  lawful  occasions,  or  assuming  any  particular  name  or  denomination  not 
usually  assumed  by  his  Majesty's  subjects  upon  their  lawful  occasions,  shall  rise,  assem- 
ble, or  appear  by  day  or  by  night,  to  the  terror  of  his  Mi^ty's  subjects,  he  shall  be 
sidiodged  guilty  of  a  hi^  misdemeanor,  and  the  Court  shall  have  power  to  punish  such 
offen^r  by  fine  and  imprisonment,  and  to  award  pillory,  whipping,  and  other  corporal 
iranishments,  with  security  for  the  future  good  behaviour  of  tne  person  so  convicted  as  to 
tlie  Court  shall  seem  meet.** 
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Thb  QuiBv       Jackson,  J. — I  think  it  is  a  Question  for  the  jury,  whether  the 
^'  prisoners  were  present  for  a  lawiul  purpose  or  not ;  and  also  that 

Mo^KT,''Jnd  ^^^  question  for  them  is,  not  whether  O'Connell,  the  policeman, 
ShiihIk.     was  terrified  or  not,  but  whether  the  assemblage  was  one  calculated 
to  excite  terror.     (Resf.  v.  Fleming,  3  Cr.  &  Dix.  C.  C.  337.) 
The  prisoners  were  found  guilty. 
Bennett,  for  the  Crown. 
O'Heay  for  the  prisoners. 


MUNSTER  CIRCUIT. 

Cork  County  Summer  Assizes,  1847. 

August  Q. 

(Before  Baron  LsraoT.) 

The  Qubek  it.  Baeby  (a) 

Thi  friiomer  was  M&BttdJbr  BUaBrng  two  eow-Mu,  the  propertyt^ime  O'Erim,  Tht 
•mdrniet  waf,  that  tU  cowi  tkems§bm,  whou  thing  fiUnmtd  the  mAjtct  <if  the  preaaU 
mdhtMeiU,  were  etoknfram  him  while  they  were  aUue, 

Quare,  was  the  proper!^,  qua  ehine,  ever  m  O'Brien  n^ffUiadljf  to  sitiCam  A$  Mief • 


Th»  Qukiw  TOHN  BARRY  was  indicted  for  stealing  two  oow-skins,  the 
^^'  t#      property  of  one  O^Brien. 

On  a  previous  day,  the  prisoner  had  been  tried  for  stealing  the 
cows  themselves,  but  was  acquitted,  the  evidence  shewing  that  the 
cows  had  been  stolen  in  the  county  of  Limerick,  and  not  in  the 
county  of  Cork,  as  charged  in  the  mdictment ;  however,  the  skins 
having  been  found  in  tne  prisoner's  possession,  in  the  county  of 
Cork,  he  was  now  indicted  for  stealing  the  skins.  Evidence  was 
given  that  the  prisoner  stole  the  cows,  the  skins  of  which  were  found 
m  his  possession.  The  prosecutor  identified  the  skins  as  being  the 
«kin8  of  his  cows. 

The  prisoner  was  undefended. 

Bennett  and  the  Hon.  J.  Plunkei  appeared  for  the  Crown. 

The  case  for  the  Crown  having  closed, 

Lefroy,  B.,  said  that  he  entertained  some  doubt  whether  the 
present  indictment  could  be  sustained  ;  whether  the  property  in  the 
skins  had  ever  been  in  the  prosecutor  qua  skins. 

Bennett  submitted  that,  as  the  cows  themselves  were  the  property 
of  the  prosecutor,  their  skins  were  necessarily  his  also.  The 
wrongful  act  of  the  prisoner  did  not  divest  the  prosecutor's  property 
in  them. 

Lefroy,  B. — There  is  this  principle  of  law  in  favour  of  the 
indictment,  that  there  was  no  rightful  possession  at  any  time  in  the 

(a)  Reported  bf  W.  St.  Lbqba  Babington,  Etq.,  Barrlster-at-law. 
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prisoner  in  contemplation   of  law ;   however,  in  the  event  of  a  Thi  Qobkh 
conviction,  I  shall  reserve  the  point  for  the  opinion  of  the  judges. 

The  prisoner  was  found  guilty,  and  sentenced  to  twelve  months^ 
imprisonment,  with  hard  laoour. 


Baert. 


MUNSTER  CIRCUIT. 

COUITTT   OF   LiMEBICK  SuMMBR  ASSIZSS,  1847. 

July  22. 

(Before  Baron  Levrot.) 

The  Queen  r.  Burke  and  Kelly,  (a) 

A  m'fMeM  who  had,  two  davt  after  the  oeeurrenee,  idendfied  one  (if  a  party  who  had 
robbed  him,  when  atked  if  he  aaw  the  person  in  eowrt,  pointed  to  a  prieoner,  and  eaid 
tftol  he  thought  he  waa  one  of  the  men,  hut  he  woe  not  swre  ;  that  he  had  identified  a 
wutn  two  dayt  after  the  robbery ;  that  at  the  time  he  wae  sure  that  it  was  the  right  man, 
and  that  he  thought  the  prisoner  Kdfy  was  the  man  whom  he  had  identified,  hut  he  had 
very  different  dothes  on  then  :— 

JBeid,  that  the  Crown  eouneet  were  entided  to  shew  by  other  witnesses  that  the  prisoner 
XtBy  woe  the  man  who  had  been  previous^  identified  6y  the  former  witness. 

INDICTMENT  for  robbing  one  William  Sullivan  and  others  of  Tbe  Qviev 
a  quantity  of  Indian  com,  on  the  22nd  of  June.    A  man  named  ^'  ^^d 

Patrick  Rj^an  having  been  placed  on  his  trial  upon  an  indictment  k"lt!'^ 
charging  him  with  the  robbery  for  which  the  prisoners  Burke  and 
Kelly  were  now  indicted,  W.  Sullivan,  being  examined  for  the  pro- 
secution, stated  that  a  number  of  men  attacked  him  as  he  was 
oonveying  some  Indian  com,  and  robbed  him  of  three  sacks  of  it ; 
and  tnat,  after  he  had  proceeded  further  on  his  way,  he  was  again 
attacked ;  that  he  did  not  know  the  men  who  first  attacked  him ; 
and  that  he  could  not  identify  Ryan ;  but  that  he  knew  one  of 
those  who  were  present  on  the  second  occasion,  and  named  one 
Kelly  as  having  oeen  there.  Ryan  was  acquitted ;  and  the  pri-* 
floners  Burke  and  Kelly  being  now  given  in  charge  upon  a  similar 
indictment — and  the  witness  Sullivan  being  asked  if  he  saw  Kelly 
in  court,  after  considerable  hesitation  be  pointed  to  the  prisoner 
Kelly,  and  said  that  he  thought  he  was  one  of  the  men  wno  were 
present  at  the  robbery,  but  he  was  not  sure ;  he  also  stated  that  he 
nad  identified  a  man  at  the  police  barrack  two  days  after  the  occur* 
renoe ;  that  at  the  time  be  was  sure  it  was  the  right  man,  and  that 
he  thought  that  the  prisoner  was  the  man  whom  he  had  then  identi* 
fied,  but  that  he  had  very  different  clothes  on  then.  The  witness 
further  stated,  in  answer  to  Baron  Lefroy,  that  he  would  not  say 
*'  that  the  prisoner  was  the  man  whom  he  had  identified.**^ 

Under  these  circumstances,  Bennett  (with  whom  was  the  ffon. 
J.  Plunked)^  for  the  Crown,  proposed  to  call  witnesses  to  prove  that 
the  prisoner  Kelly  was  the  man  whom  Sullivan  had  identified  on  a 
former  occasion. 

(a)  Reported  by  W.  ST.Liosa  BABniOTOir»  Etq.,  Bttrifter-at*law. 
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Tam  Qdbsk       ffHea,  for  the  prisoner,  objected  to  such  eyidence  being  given  ta 

••  prop  up  the  witnesses  testimony. 

^^^,  Lkfroy,  B. — I  remember  a  case  in  England  in  which  that  kind 

of  assistance  was  given.     A  roan  had  shorn  off  his  whiskers,  and 

evidence  was  allowed  to  be  given  of  his  being  the  man  whom  the 

witness  had  identified. 

Bennett, — There  was  a  case  in  which,  in  a  prosecution  some 
years  ago  upon  this  circuit,  I  was  allowed  to  give  similar  evidence, 
though  the  witness  actually  stated  that  he  thought  that  the  prisoner 
was  not  the  person  whom  he  had  identified. 

Lefbot,  J3. — I  acted  in  the  same  way  in  several  cases  three  years 
ago  at  Nenagh,  having  first  consulted  with  my  brother  judge  upon 
the  subject.  It  is  simply  an  imperfect  identification  of  the  prisoner. 
I  put  the  question  both  to  Sheehan  (another  Crown  witness,  whose 
testimony  was  similar  to  Sullivan's)  and  to  Sullivan,  and  they  would 
not  say  they  were  not  the  men. 

One  of  the  police  was  then  called,  and  proved  that  the  prisoner 
Kelly  was  the  person  who  had  been  identified  by  Sullivan. 

A  head  constable  of  police  also  proved  that  Sullivan  had  identic 
fied  Kelly  on  two  occasions,  on  the  latter  of  which  he  identified  him 
upon  oath. 

The  learned  Baron,  in  his  charge  to  the  jury  upon  this  part  of 
the  case,  said,  *<  You  have  seen  the  identification  of  the  prisoners, 
and  you  are  the  judges  whether  it  is  satisfactory  to  you  or  not.*" 

Both  prisoners  were  acquitted. 


HOME  CIRCUIT. 

Essex  Summsk  Assizes,  1847. 

(Before  Baron  Paxkb.) 

The  Queen  v.  KiMPTON.(a) 

Peijury^MiUeria&ijf-—Statemmtqftime. 
An  imdictmentjifr  perjury  t  alleged  to  Have  been  commUied  iqnm  the  taking  of  an  inqmUm 

before  a  coroner,  stated  that  "it  then  and  there  became  and  toas,  upon  the  takmg  of 

I&  jotff  tnqmMonj  a  material  qvegtion  whether  A.  B,  had  done  the  dufy  of  Me 

W.  P."  A-c.  .— 
Edd^  that  this  et^ffleientlsf  imported  that  the  question  was  material  to  the  eubject-matiar  ^ 

the  inquisition. 
An  indictment Jbr  perjury  alleged  the  question  upon  the  answer  to  which  the  perjury  was 

assigned  to  have  been,  "whether  T.  JC  had  dona  the  duty  qf  one  W.  P.  on  the  mykt  qf 

Monday,  the  29th  day  of  June,  m  (he  year  1846.** 
Qwere,  whether  the  time  so  laid  was  sufficient  after  verdict  9 

Ttat  QvKiv    rriHE  prisoner  was  indicted  for  perjury.    The  indictment  stated, 

^^  JL      "  That  on  the  4fth  day  of  JuTv>  in  the  year  1846,  at  the  pariA 

iMffvov.     ^£  Dagenham,  in  the  county  of  Essex,  an  inquisition  was  taken 

for  our  Sovereign  Lady  the  Queen,  before  Charles  Came  Lewk, 

gentleman,  &c.,  on  view  of  the  body  of  George  Clark,  then  and 

there  lying  dead,  upon  the  oaths,  &c. ;  and  that  Thomas  Kimptoo, 

(a)  B^oited  \jj  Faux.  Pabnbli.,  Eiq.,  B«Tiflter-«t4Aw. 
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late  of,  Sec,  did,  in  and  upon  the  taking  of  the  said  inquisition,  Tmb  Qvsnr 
appear  before  the  said  coroner,  &c.,  as  a  witness,  to  give  evidence  j,,^- 
respecting  the  subject-matter  of  the  said  inquisition,  and  was  then 
ana  there  duly  sworn,  &c.,  before  the  said  C.  C.  Lewis,  so  being 
such  coroner  as  aforesaid,  &c.,  he,  the  said  C.  C.  Lewis,  coroner  as 
afixresaid,  then  and  there  having  full  and  competent  lawful  power 
and  authority  to  administer  the  said  oath,  &c ;  and  the  said  T. 
Kimpton  being  so  sworn  as  aforesaid,  it  then  and  there  became  and 
was,  upon  the  taking  of  the  said  inquisition,  a  material  question 
whether  he,  the  said  T.  Eimpton,  had  done  the  duty  of  one  William 
Parsons  (who  then  and  there,  and  long  before,  ana  on  Monday  the 
S9tb,  and  Tuesday  the  80th,  days  of  June,  in  the  year  1846,  was  a 
Serjeant  of  police,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said), on  the  said  night  of  Monday,  the  29th  of  June,  in  the  year 
1846,  &c. ;  and  that  the  said  T.  Kimpton  bein^  so  sworn  as  afore- 
said, then  and  there,  upon  the  taking  of  the  said  inquisition,  upon 
his  oath  aforesaid,  falsely,  corruptly,  knowingly,  wickedly,  and 
wilfully,  did  depose  and  swear  before  the  said  coroner,  &c.,  amongst 
other  tiling,  in  substance  and  to  the  effect  following :— -^  I  [mean- 
ing the  said  T.  Eimpton]  did  not  do  Parsons's  duty  [meaning  the 
duty  of  the  said  W.  Parsons  as  such  sergeant  of  police]  on  the  night 
of  Monday  the  29th  [meaning  the  29th  day  of  June,  in  the  year 
1846]/     Whereas,  in  truth  and  in  fact,  &c'^ 

Clarhson,  Bodkin^  and  J.  Clerk,  for  the  prosecution. 

Hawkins,  for  the  prisoner.  Verdict — Guilty. 

HawkinaxDoveA  to  arrest  the  judgment.— The  indictment  is  bad, 
as  not  adding  the  all^tion  of  time  with  sufficient  certainty  to  some 
material  facts  in  the  indictment.  The  indictment  alleges  that  an 
inquisition  was  taken  on  the  4th  day  of  July,  in  the  year  1846 ; 
not  laying  it  either  as  the  year  of  the  Queen'^s  reign,  or  as  the  year 
of  our  Lord ;  and  it  states  the  material  question  with  reference  to 
which  the  perjury  is  assigned,  to  have  been  whether  certain  matters 
happened  *<  on  the  ni^ht  of  Monday  the  29th  day  of  June,  m  the 
year  1846.^  There  is  no  authority  for  any  other  mode  of  com^ 
pating  the  year  for  the  purposes  of  an  indictment  than  as  the  year 
of  the  monarches  reign,  or  the  year  of  our  Lord.  This  objection  is 
not  cured  by  the  statute  7  Geo.  4,  c.  64,  s.  20.  The  statute  only 
cures  defects  in  the  statement  of  the  time  at  which  the  offence  was 
eommitted.  Here,  the  defect  is  in  the  statement  of  the  circumstances 
of  the  offence. 

Paske,  B. — I  will  take  time  to  consider  this  objection. 
Hawkina. — Further,  it  does  not  appear  by  the  indictment,  suflK* 
dently,  that  the  question  upon  which  the  false  statement  was  made 
was  material  to  the  inauiry  then  bdng  conducted  before  the  coroner. 
It  is  averred  merely  that  <^  upon  the  takingof  the  said  inquisition 
it  became  and  was  a  material  question."  This  is  like  the  case  of 
Beg.  y.  Bartholomew  (1  Car.  &  Kir.  366),  where  judgment  was 
arrested  upon  an  indictment  for  perjury,  averring  that  at  the  time 
die  defenoant  swore,  it  was  material  and  necessary  for  the  justice  to 
inquire,  &c.,  without  shewing  that  it  was  material  to  the  matter  then 
in  question  before  hinu 
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Fa&ke,  B. — I  think  there  is  nothing  in  the  second  objectiotn. 
The  words  sufficiently  import  that  the  question  was  material  to  the 
subject-matter  of  the  inquisition. 

6n  the  following  morning,  Parke,  B.,  said, — I  have  looked 
through  all  the  authorities  and  cannot  find  one  in  which  the  year  of 
the  reign  of  the  monarch,  or  the  year  of  our  Lord,  is  dispensed  with. 
In  this  indictment,  the  date  of  holding  the  inquisition,  and  most  of 
the  others,  are  parts  of  the  statement  of  the  time  at  which  the  offence 
was  committed,  and  are  cured  by  the  statute.  But  the  date  given 
as  part  of  the  material  question  is  not  reached  by  the  statute.  Still, 
if  the  indictment  be  erroneous,  the  defendant  may  bring  his  writ  of 
error.  If  I  were  to  arrest  the  judgment  and  should  be  in  error,  still 
the  Court  above  could  pass  no  sentence.  I  shall,  therefore,  pass 
sentence,  but  do  not  decide  whether  there  be  error  or  not.  (a) 

Sentence — To  be  transported  for  seven  years. 


Tfli  Qvmr 
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Cambridge  Spring  Assizes,  1847. 

Cambridge,  July  9. 

(Before  Mr.  Justice  Pattbson.) 

The  Queen  v.  Bidwell.  (6) 

Church^aU--^  Order  ofjugHeesfirpaynunt  of-^Indietmeni  for  duobedUnee  qfi^ 

InductmmU 

The  allegation  of/acU  conetitutu^  the  offence  charged  in  an  indieiment  musi  eelamtike 
circumstaneee  with  particularilg  j  a  more  general  allegation  u  allowed  in  reeped  of 
facts  which  must  be  averred  £y  way  of  inducement.  In  an  indictment^  therefore,  for 
disob^ng  an  order  of  justices  under  63  Geo,  3,  c,  1 27, /or  the  payment  of  a  chirek* 
rate,  it  is  enough  to  allege  Aat  "  the  rate  was  dubf  made  and  albwed  as  by  law  i*  that 
hshaU' required,"  and  that  "  the  defendant  was  duly  rated  therein,**  without  setting  forA 
•the  facts  which  constitute  a  due  making  and  allowance  of  the  rate,  and  the  due  rOtmg  of 
4he  defendant,'~for  the  offence  is  the  disobedience  of  the  order  for  the  payment  qf  the 
rate* 

If  such  an  order  proceeds,  on  the  information  of  persons  competent  to  give  the  jusUces 
jurisdiction,  and  that  fact  appears  on  the  face  of  the  mdictment,  it  is  sufficient^ 
irrespective  of  the  truth  of  the  facts  set  forth  in  such  information. 

The  churchwardens  in  office  at  the  time  of  the  informatitm  are  the  competent  persons  to 
set  Mtf  justices  in  motion,  rather  than  those  who  hdd  qffioe  when  the  rate  was  madt, 
fir  U  is  their  duty  to  collect  and  receive  unpaid  rates. 

7%e  averment  of  the  warrant  of  the  justices  is  not  defective  fbr  stating  that  it  **wa$ 
recited  as  therein  recited.** 

It  need  not  be  averred  that  the  warrant  was  served  a  reasonable  time  before  th€  dgy  of 
efpearancefbr  "  omnia presumvntur  riti  esse  acta,** 

It  is  not  necessary  in  such  an  indictment  to  set  out  the  order  verbatim  according  to  the 
tenor. 

The  date  of  the  warrant  is  inunaterial  It  is  ei^fficient  to  allege  that  the  chureh''rat€  COU" 
tinned  in  force  at  the  time  of  the  indictment,  without  alleging  that  it  was  in  force  at  the 
date  of  the  order, 

^jPHE  indictment  contained  three  counts.  The  first  count 
JL  charged  that  heretofore  and  before  the  passing  of  an  Act  of 
Parliament  in  the  68rd  year  of  Geo.  8,  intituled  "  An  Act  for  the 

(a)  See  9  Hawk.  e.  25,  8.  77  ;  2  Hale,  177  ;  2  Inst.  318, 319 ;  Sid.  140 ;  JRear  v.  Chatoner 
(I  Ley.  113) ;  Rem  v.  Sverard  (Lord  Raym.  639) ;  Holman  t.  Burrows  (Ibid.  791 »  795). 

(b)  Reported  bj  J.  B.  Dassnt,  Esq.,  Barrister-at-law, 
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better  Regulation  of  Ecclesiastical  Courts  in  England,  and  for  the    Tjie  Qi;uk 
more  easy  Recovery  of  Church-rates,"  and  before  the  making  and  «'• 

allowance  of  the  church-rate  hereinafter  mentioned,  one  William  ^*p^«'^- 
Bidwell,  of  the  parish  of  St.  Botolph,  in  the  town  of  Cambridge, 
in  the  county  of  Cambridge,  was  and  is  a  parishioner  and  inhabitant 
of  the  said  parish,  and  the  occupier  of  a  dwelling-house  therein,  and 
liable  to  be  rated  in  and  to  the  said  church-rate ;  and  whilst  be 
continued  and  was  such  parishioner,  be,  and  so  liable  as  aforesaid, 
to  wit,  on  the  4th  of  August,  184S,  a  certain  church-rate,  entitled, 
&c.»  was  duly  made  and  allowed  as  by  law  in  that  behalf  reauired, 
and  that  the  validity  thereof  hath  not  been  questioned  in  any  flccle- 
siastical  Court,  ana  that  the  said  W.  B.  was  and  is  thereby  duly 
rated  at  16s.,  and  that  the  said  rate  continues  and  now  is  in  full  force, 
validity,  and  effect.  And  afterwards,  and  whilst  the  said  sum  of 
16s,9  remained  due  and  unpaid,  to  wit,  on  the  SOth  of  May,  1844, 
W.  A,  and  J.  H.,  then  and  continually  thence  hitherto  being 
churchwardens,  personally  went  before  John  Eaden,  Esq.,  one 
of  her  Majesty *s  justices  of  the  peace  of  the  borough  and  town 
corporate  of  C.  in  the  said  county  (being  the  borough  and  town 
a>rporate  where  the  church  of  the  said  parish  of  St.  B.,  in  the  said 
town  and  county,  is  situated,  in  respect  whereof  the  said  church-- 
rate was  made  as  aforesaid),  and  on  their  oaths  informed  the  said 
justice  of  the  peace,  and  then  on  their  oaths  complained  and  said 
before  the  said  justice  of  the  peace,  that  on  the  said  4th  day 
of  August,  1842,  the  said  church-rate  was  duly  made  as  by  law 
requir^,  and  that  the  same  was  on  the  said  6th  day  of  August, 
1842,  duly  allowed,  and  that  the  validity  of  the  said  church- 
rate  had  not  been  questioned  in  any  Ecclesiastical  Court,  and 
that  the  said  W.  B.,  who,  before  and  at  the  time,  &c.,  had  been 
and  then  was  a  parishioner,  &c.,  was  in  and  by  the  said  church-rate 
duly  rated  in  and  to  the  said  church-rate  at  and  in  the  sum  of  I6s« ; 
and  that  the  said  sum  of  16s,  had  been  duly  demanded,  as  by  law 
reauired,  of  him,  and  that  he  had  refused  and  neglected,  and  then 
dia  refuse  and  neglect  to  pay  the  said  sum  and  every  part  thereof 
to  them  the  said  W.  A.  and  J.  H.,  who  then  were,  &c.,  who  by  law 
ou^ht  to  receive  and  collect  the  same  ;  and  that  the  said  sum  of  16s, 
md  every  part  thereof  then  remained  and  was  unpaid,  and  then  was 
due  and  payable  from  the  said  W.  B.,  for  and  in  respect  to  and  on 
lK»ount  of  the  said  church-rate ;  and  the  said  W.  A.  and  J.  H.,  as 
churchwardens,  prayed  justice  in  the  premises,  and  that  the  said 
W,  B.  might  be  convened  before  two  or  more  of  her  Majesty's 
justioes  of  the  peace  of  the  said  borough  and  town  corporate,  to 
answer  to  the  said  complaint.  And  afterwards,  to  wit,  on  the  said 
SOth  day  of  May,  1844,  at,  &c.,  the  said  J.  E.,  then  being  such 
justice  of  the  peace  as  aforesaid,  made  his  warrant  under  his  hand 
and  seal,  whereby,  after  reciting  as  is  therein  recited,  he,  the  said 
J,  E.,  as  and  so  being  such  justice  of  the  peace  as  aforesaid,  did 
require,  summon,  and  convene  the  said  W.  B.  to  appear  before  two 
or  more  of  her  Majesty'^s  justices  of  the  peace  of  and  for  the  said 
borough  and  town  corporate  on  the  6th  of  June  then  next,  at  ten 
o^dock,  to  answer  the  said  information  and  complaint,  and  to  be 
dealt  with  in  the  premises  according  to  law  in  that  behalf.    And 
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Tbb  Qvun    that  the  said  warrant  was  afterwards  personally  served  upon  the  said 
*•  W.  B.,  who  tht^n  and  there  had  notice  thereof  and  of  the  contents 

thereof;  that  he  did  not  appear  according  to  the  exigency  thereof, 
and  therefore  afterwards,  on  the  6th  of  June,  1844,  Uie  said  J.  £., 
then  being  such  justice  of  the  peace  as  aforesaid,  and  J.  S.,  then  and 
there  being  one  other  such  justice  of  the  peace,  did  proceed  to  exar 
mine,  and  did  then  and  there  examine  upon  oath,  into  the  merits  of 
the  said  complaint,  and  did  then  and  there  after  such  examination 
make  their  certain  order  in  writing  in  the  premises  under  their 
hands  and  seals,  whereby,  after  reciting  the  making  of  the  aforesaid 
information  and  complaint  of  the  said  W.  A.  and  J.  H.  as  afore- 
said, and  the  making  of  the  said  warrant  and  the  service  thereof 
upon  the  said  W.  B.  as  aforesaid,  and  that  he  had  been  duly  sum- 
moned and  convened  to  appear  as  in  that  behalf  aforesaid  to  answer 
to  the  said  information  and  complaint,  and  to  be  dealt  with  iir  the 
premises  according  to  law  in  that  behalf,  and  that  he  did  not 
appear  according  to  the  exigency  of  the  said  warrant,  but  therein 
wholly  failed  and  made  default,  they  the  said  J.  E.  and  J.  S.,  then 
being  such  Justices  of  the  peace  as  aforesaid,  and  not  being,  &c., 
neither  of  Uiem  being  patrons  or  patron  of  the  said  church,  or 
in  any  way  interested  m  the  premises,  or  in  any  of  the  rights, 
dues,  or  other  payments  of  or  oelonging  to  the  said  church  or  the 
said  parish  of  St.  B.,  did  find,  dedare,  and  adjudge  that  on  the  said 
4th  Jay  of  August,  1842  (here  the  preceding  ^legations  follow), 
and  that  the  church  of  St.  B.  in,  &c.>  was  within  the  jurisdiction  of 
them  the  said  justices  of  the  peace,  as  such  justices  of  the  peace  as 
aforesaid,  and  did  thereby  order  and  direct  the  said  W.  B.  to  pay 
the  said  sum  of  16s.  (which  they  did  thereby  find  to  be  due  ana 
pinrable  by  the  said  W.  B.  in  respect  of  the  said  rate)  unto  the  said 
W.  A.  and  J.  H.,  the  churchwardens  of  the  parish  aforesaid,  in  the 
town  and  county  aforesaid,  who  ought  to  receive  and  collect  the 
same,  over  and  above  the  sum  of  1/.  12s.  8d.,  the  reasonable  costs 
and  charges  of  the  said  W^  A.  and  J.  H.  in  the  premises  as  such 
churchwardens,  which  they  the  said  justices  of  the  peace  did,  in  and 
by  the  said  order,  ascertain,  find,  and  adjudge  to  be  such  reasonable 
costs  and  charges.  And  that  a  true  copy  of  the  said  order  was,  on 
the  7th  of  June,  at,  &c.,  personally  served  upon  and  left  with  the 
said  W.  B.,  who  was  then  requested  by  the  said  W.  A.  and  J.  H., 
who  then  continued  and  were  the  churchwardens  of  the  said  paridi 
of  St.  B.,  in  the  said  town  and  county,  and  who  by  law  then  ought 
to  collect  and  receive  the  said  sums  of  16s.  and  it  128. 8d.,  to  pay 
to  them  the  said  several  sums ;  but  (here  follows  the  allegation  di 
the  refusal  to  pay  the  said  sums  and  to  comply  with  the  said  order 
on  the  part  of  the  defendant).  The  second  count  was  the  same  as 
the  first,  commencing  with  the  information  and  complaint  of  the 
churchwardens  before  Mr.  Eaden ;  and  the  third  count  was  confined 
to  the  order  of  the  two  justices,  which  was  charged  to  have  been 
disobeyed  as  in  the  first  count. 

Gufining  and  Couch^  for  the  prosecution,  proved  that  the 
defendant  was  an  inhabitant  of  the  parish  of  St.  Botolph,  in  the 
town  of  Cambridge;  and  that  he  was  rated  and  assessed  to  a 
church-rate  in  the  sum  of  16s.,  and  that  having  neglected  to  pay  lite 
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came,  an  infonnation  was  laid  against  him  for  such  neglect  before     Thk  Qmnr 
John  Eaden,  Esq.,  a  mamstrate  of  the  borough  of  Cambridge,  by  ^* 

W.  Alliston  and  John  Hall,  then  being  churchwardens  of  the      B'**"^"** 
parish,  whereupon  a  warrant  and  summons  issued,  and  ultimately, 
on  his  continued  refusal  to  pay  the  order  by  two  justices  of  tne 
peace,  on  the  refusal  to  comply  with  the  terms  aforesaid,  the  present 
indictment  was  preferred  aeaiust  the  defendant. 

O^MaUey  (JSuavAam  wim  him),  for  the  defendant,  took  various 
objections  to  the  validity  of  the  proceedings  and  to  the  form  of  the 
indictment  itself,  on  which  no  formal  judgment  was  then  pronounced 
by  Parke,  B.^  by  whom  the  case  was  tried,  it  being  arranged,  on 
the  suggestion  of  the  learned  judge,  that  the  jury  should  find  a 
verdict  of  R^ty,  subject  to  the  points  which  might  be  argued  in 
London  before  him  at  chambers.  This  was  accordingly  done,  and 
after  a  lengthened  delay,  which  will  be  found  to  be  explained, 

Patteson,  J.,  delivered  the  following  judgment  on  behalf  of 
his  Lordship  :-— 

Judgment 

This  case  was  tried  before  me  at  the  Spring  Assizes  for  Cam- 
bridge, in  the  year  1845,  Mr.  Gunning  being  counsel  for  the  prose- 
cution, and  Mr.  O^Malley  for  the  deienoe.  If  was  an  indictment 
against  the  defendant  for  disobedience  of  an  order  of  two  justices 
imide  under  the  58  Geo.  8,  c.  427,  for  the  payment  of  a  church-rate 
cf  Ifis.  assessed  upon  the  defendant,  and  1/.  12s.  Sd.  costs.  Many 
objections  were  taJken  on  the  trial  both  to  the  sufficiency  of  the  proof 
and  the  form  of  the  indictment,  and  some  evidence  was  also  offered 
of  a  previous  proceeding  before  other  magistrates  for  non-payment 
of  the  same  rate  on  the  same  demand.  Both  the  learned  counsel 
who  conducted  the  case  agreed  that  all  the  questions  of  fact  and 
hw  should  be  fully  arguea  before  me  in  London  after  the  close  of 
the  circuit.  It  was  afterwards  intimated  to  me  that  it  was  desirable 
that  no  judgmait  should  be  given,  and  accordingly  all  further  pro- 
ceedings were  suspended  until  the  month  of  February  last,  when  I 
received  a  communication  from  one  of  the  parties  that  they  wished 
to  have  the  case  argued,  and  it  was  arguea  previously  to  the  last 
^Hing  Assizes  by  Mr.  O^Malley  for  the  defendant,  and  Mr.  Couch 
for  the  prosecution,  at  my  chambers ;  but  the  time  which  subae- 
^oitly  elapsed  before  the  commencement  of  the  circuit  was  so  short, 
Uiatit  was  impossible  for  me  to  refer  to  the  various  authorities  cited, 
and  deliberate  upon  the  case,  before  I  left  for  the  assizes.  Since 
then,  I  have  had  leisure  to  consider  the  various  objections  made,  and 
have  now  to  pronounce  my  judgment  upon  them  upon  the  argu- 
ment which  took  place  at  my  cnambers.  I  intimated  my  opinion 
that  the  allegation  on  the  first  count  of  the  indictment,  that  the  rate 
was  duly  made  on  the  defendant,  which  was  the  principal  objection 
made  to  the  evidence,  was  sufficiently  proved,  and  it  was  there- 
upon agreed  by  the  learned  counsel  on  both  sides  that  the 
available  objections,  if  any,  were  to  the  form  of  the  indictment, 
and  that  tlie  case  should  be  ai^ued  in  arrest  of  judgment,  the 
defendant  beim;  found  guilty.  Upon  since  referring  to  the  indict- 
ment^  I  find  wat  the  second  and  third  counts  are  each  framed  for 
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T::k  Qvtrrt  the  disobedicnce  of  an  order  on  other  rates  than  the  one  mentioned 
t*.  in  the  first  count ;  as  there  was  only  one  rate  proved,  the  defendant 

BiDwiLL.  cQuld  only  be  found  guilty  on  one  count.  Tne  verdict  must  there- 
fore be  entered  for  the  defendant  on  the  second  and  third  counts. 
The  question  then  is,  whether  the  first  is  bad  in  arrest  of  judgment. 
I  have  considered  this  question  very  much :  I  have  felt  some  doubt 
about  it ;  but  I  proceed  to  state  the  conclusion  to  which  I  have 
come,  and  the  reasons  for  it.  The  substance  of  this  count,  so  far  as 
it  is  necessary  to  notice  it  in  order  to  explain  the  grounds  of  my 
decision,  is,  that  the  defendant  was  a  parishioner  and  inhabitant  of 
the  parish  of  St.  Botolph,  in  the  town  and  county  of  Cambridge, 
and  the  occupier  of  a  certain  dwelling-house  in  the  said  parish,  and 
liable  to  be  rated  in  and  to  the  said  church-rate ;  and  that  whilst 
the  said  defendant  continued  and  was  such  parishioner,  inhabitant, 
and  occupier,  and  so  liable  as  aforesaid,  to  wit,  on  the  4th  day  of 
August,  A.D.  184S,  a  certain  churcli-rate  intituled  <^  A  rate  at 
assessment  of  Ss.  in  the  pound,  made  this  4th  day  of  August,  in  the 

J  ear  of  our  Lord  184S«  by  the  churchwardens,  overseers,  and  inha* 
itants  of  the  parish  of  St.  Botolph,  in  vestry  assembled,  for  defray* 
ing  the  necessary  expenses  and  disbursements  in  and  about  the 
parish  church,  for  the  use  of  Mr.  J.  Hall  and  Mr.  Wm.  AUiston, 
churchwardens,^  was  duly  made  as  by  law  in  that  behalf  required, 
and  that  the  same  was  aiterwards  duly  allowed  as  by  law  in  that 
behalf  required,  and  that  the  validity  of  the  said  church-rate  had 
not  been  q^uestioned  in  any  Ecclesiastical  Court,  and  that  the  defen- 
dant was,  m  and  by  the  said  church-rate,  duly  rated,  at  and  in  the 
sum  of  16s.,  and  that  the  said  church-rate  continued  and  was  then 
in  full  force,  validity,  and  effect ;  and  that  whilst  the  said  sum  of 
16s.  remained  due  from  and  unpaid  by  the  defendant,  to  wit,  on  the 
SOth  of  May,  1844,  W.  AUiston  and  J.  Hall,  then  and  continually 
thence  hitherto  being  the  churchwardens  of  the  parish  aforesaid,  in 
the  town  and  county  aforesaid,  personally  went  before  J.  Eaden, 
'*  '  Esq.,  one  of  her  Majesty's  justices  of  the  peace  of  the  borouffh  and 
town  corporate  of  Cambridfge,  and  on  their  oaths  informed  the  said 
justice  and  complained  before  him,  that  on  the  said  4th  of  August, 
184S,  the  said  church-rate  was  duly  made  as  by  law  in  that  behalf 
required,  and  that  the  same  was,  on  the  said  6tn  of  August,  184S, 
duly  allowed  as  by  law  in  that  behalf  required,  and  that  the  validity 
of  the  said  church-rate  had  not  been  questioned  in  any  Ecclesiastictu 
Court ;  and  that  the  defendant,  who,  before  and  at  the  time  of  the 
making  and  allowance  of  the  said  church-rate,  had  been  and  then 
was  a  parishioner  and  inhabitant  of  and  the  occupier  of  a  certain 
dwelling-house  in  the  said  parish,  and  was  by  the  said  church-rate 
duly  rated  to  the  said  church-rate  at  and  in  the  said  sum  of  16s., 
and  that  the  said  sum  of  16s.  had  been  duly  demanded,  as  by  law 
in  that  behalf  required,  of  the  defendant,  that  he  had  refused  and 
neglected,  and  then  did  refuse  and  neglect  to  pay  the  same  and 
every  part  thereof  to  the  said  W.  AUiston  and  J.  HaU,  who  then 
were  the  churchwardens  of  the  said  parish  of  St.  Botolph,  in  the 
said  borough  town  corporate  and  county,  who  by  law  ought  to  have 
received  and  collected  the  same,  and  that  the  said  sum  of  16s.  and 
every  part  thereof  then  remained  and  was  unpaid,  and  then  was  due 
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and  payable  by  and  from  the  said  defendant  for  the  said  church*   Tat  Qur» 
rate,  and  that  W.  Alliston  and  J.  Hall,  as  such  churchwardens,  ^** 

prayed  justice  in  the  premises,  and  that  the  said  defendant  might  ^^■'•^ 
oe  convened  before  two  or  more  of  her  Majesty^s  justices  of  the 
peace  of  the  said  borough  and  town  corporate,  to  answer  to  the  said 
complaint.  The  indictment  then  proceeds  to  state  the  warrant  of 
Mr.  Eaden  under  his  hand  and  seal,  whereby,  after  recitinff>  as  is 
therein  recited,  he  required,  summoned,  and  convened  the  defendant 
to  appear  before  two  justices  for  the  said  borough  on  the  6th  of 
June,  at  a  certain  hour,  to  answer  the  said  information ;  ^nd  that 
the  warrant  was  afterwards,  and  before  the  6th  of  June,  to  wit,  on 
the  30th  of  May,  personally  served  on  the  defendant ;  that  he  did 
not  appear,  and  thereupon  two  justices  of  the  peace  made  the  order, 
irhich  was  afterwards  served  on  the  defendant,  and  which  he  di&- 
obqred.  The  first  and  principal  objection  made  to  this  count  was, 
that  the  allegation  that  the  rate  was  duly  made  and  allowed,  as  by 
law  in  that  behalf  required,  and  that  the  defendant  was  duly  rated 
therein  at  16s.,  was  insufficient,  and  that  the  facts  ought  to  have 
been  stated  which  constitute  a  due  making  and  allowance  of  the 
rate,  and  a  due  rating  of  the  defendant ;  as,  for  instance,  that  it  was 
made  at  a  vestry  meeting  by  the  churchwardens  and  inhabitants 
there  assembled,  and  that  the  defendant  was  fairly  rated  thereby  in 
proportion  to  the  value  of  the  property  occupied  by  him ;  and  many 
autnorities  were  cited  to  shew  that  the  word  *^  duly  ^  will  not  sup- 
ply the  want  of  such  averments.  It  is  not  necessary  to  refer  to 
all  these  authorities,  the  principal  of  which  is  Reof  v.  Home 
(Cowp,  68S),  for  the  general  rule  is  undisputed  that  the  facts  and 
circumstances  constituting  the  offence  itself  must  be  averred  in  an 
indictment,  otherwise  the  law  resulting  from  the  facts  would  be  a 
question  for  the  jury.  But  there  are  two  answers  to  this  objection. 
The  first  is,  that  there  is  a  distinction  between  the  allegation  of 
£ict8  constituting  the  offence  and  those  which  must  be  averred  by 
way  of  inducement.  In  the  former  case,  the  circumstances  must  l>e 
set  out  with  particularity  ;  in  the  latter,  a  more  general  application 
IB  allowed.  *'An  inducement  to  an  offence  does  not  require  so 
much  certainty  ^  (Com.  Dig.  tit.  **  Indictment,"^  95)  as  an  indict- 
ment for  escape :  debito  modo  commUsus  is  enough,  without  sliew- 
ing  by  what  authority,  and  even  commissua  is  sufficient  (1  Vent.  170; 
Rem  v.  Wright) ;  so  in  Reoi  v.  Wade  (1  B.  &  Ad.  861),  which 
was  an  indictment  for  disobeying  an  order  of  justices  to  readmit  a 
member  of  a  friendly  society,  under  85  Geo.  3,  c.  64,  s.  2,  by  which 
it  was  enacted,  that  if  a  member  of  a  society,  established  by  the 
Act,  should  think  himself  aggrieved,  two  justices  might  determine 
the  matter  according  to  the  rules  of  the  society,  confirmed  pursuant 
to  the  Act ;  an  averment  that  the  society  was  established,  and  the 
rules  duly  confirmed  according  to  the  Act,  was  sufficient ;  and 
Lord  Tenterden  observes,  that  the  matter  objected  to  in  the  intro- 
ductory part  of  the  indictment  was  not,  properly  speaking,  matter 
relating  to  the  offence,  but  to  the  authority  of  tne  iustices  who 
made  the  order.  In  Rex  v.  Soper  (8  B.  &  C.  867),  under  a  similar 
indictment,  the  allegation  was,  that  the  rules  under  the  same  Act 
had   been  ^'duly  established,  confirmed,   deposited,  and  filed  of 
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Thx  Quuv    record,^  without  stating  how,  and  no  objection  was  taken,  and  in 
V'  Kin^  V.  Sainsbury  (4  T.  R*  4f51),  an  averment  that  a  meeting  of 

BxDWEix.     justices  was  "  duly  ^  held  for  the  purpose  of  licensing,  seems  to  have 
been  thought  sufficient  perBuUer,  J.,andAshur8t,  J. ;  unless,  indeed, 
some  general  allegations  were  allow^  embracing  both  fact  and  law  ; 
in  sucn  cases  it  would  tend  greatly  to  the  prouxity  of  indictments 
and  pleadings.     Now  there  can  be  no  doubt  in  the  present  case  that 
the  offence  tor  which  the  defendant  is  indicted  is  the  disobedience 
of  the  order ;  the  introductory  facts  are  alleged  only  to  shew  that 
the  justices  had  jurisdiction  to  make  that  order,  and  that  the  order 
was  therefore  obligatory,  and  they  fall  within  the  description  of 
inducement.     There  is  another  answer  to  the  principal  objection, 
that  independently  of  the  allegation  of  the  fact  of  me  rate  h&ng 
duly  made,  and  supposing  that  allegation  to  be  struck  out,  the  rest 
of  the  count  shews  that  the  magistrates  had  sufficient  authority  to 
make  the  order  by  reason  of  there  being  a  sufficient  information  by 
competent  persons  to  give  them  jurisdiction.    The  churchwardens 
on  whose  information  the  justices  acted  were  the  proper  persons  to 
receive  and  collect,  for  the  rate  being  unpaid,  those  who  then  fill 
the  office  can  alone  sue  for  it  in  the  Ecaesiastical  Court,  and  I  think 
that  their  information  alone  gives  jurisdiction,  irrespective  of  the 
truth  of  the  facts  contained  in  it    According  to  the  words  of 
the  section,  the  53  Geo.  S,  c.  1S7,  s.  7,  taken  in  their  ordinary 
sense,  the  fact  of  a  rate  duly  imposed  on  a  part^,  and  also  tl:^ 
non-payment  of  it  by  the  part^,  are  made  conditions  precedent 
to  the  jurisdiction  by^  the  ma^strates  to  make  an  order  for  pay- 
ment;   but   the   provision  which  follows,   that   the  justices  are 
to  examine  upon   oath   into   the  merits   of  the   saia  complaint, 
and  the  power  of  ajppeal  to  the  Sessions,  lead  me  to  think  that 
these  are  not  conditions  precedent,  and   that   an  information  on 
oath   of  a  rate  duly  made,  in  which   the  party  was  rated,  and 
of  the  refusal  by  that  party  to  pay^  would  be  enough,  if  sup- 
ported by  sufficient  evidence,  of  which  they  are  to  judge,  to  give 
the  magistrates  power  to  decide  and  make  an  order  for  payment,  so 
that  the  order,  ii  made,  would  be  valid,  and  could  be  enforced,  whe- 
ther the  facts  that  there  had  been  a  proper  rate  and  proper  demand 
and  refusal  were  averred  or  not.    This  is,  generally  speaking,  the 
ease  where  justices  have  the  power  to  decide  judicially.     {Lowther  v. 
Earl  of  Radnor^  8  East,  SIS,  &c.)     The  case  of  a  poor-rate  is  not 
the  same  under  43  Eliz.  c.  2,  s.  4,  which  is  very  differently  worded : 
the  validity  of  the  rate  is  essential  to  the  power  of  a  justice  to  issue 
a  distress  warrant,  so  that  if  the  rate  has  not  been  duly  published,  or 
the  party  proceeded  against  be  not  an  occupier  within  the  parish,  the 
warrant  is  unauthorized,  and  the  justice  liable  to  an  action  of  tres- 
pass. Whether  the  fact  of  a  demand  on,  and  refusal  by,  the  occupier 
be  essential  to  the  jurisdiction  of  the  justice  to  issue  the  warrant,  or 
his  decision  on  the  evidence  thereof  on  oath  before  him  be  sufficient, 
has  not,  I  believe,  been  decided ;  but  I  have  always  thought  it  would 
be  sufficient,  and  that  in  a  special  plea  by  a  justice  to  an  action  of 
trespass  it  would  be  enough  to  state  a  rate  duly  published,  and  that 
the  plaintiff  was  an  occupier  and  rated,  and  that  there  was  a  com- 
plaint on  oath  by  the  overseer  that  he  did  not  pay  on  demand,  and 
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that  that  fact  was  proYed  to  the  satisfaction  of  the  justice ;  I  think  Ths  Qmnai 
that  in  this  case,  if  there  was  a  sufficient  information  on  oath  of  a  ^  ^* 
church-rate  on  which  the  defendant  was  assessed,  and  of  the  demand 
and  refusal,  the  ma^strate  had  jurisdiction,  and  the  order  was  valid  ; 
for  why  are  the  magistrates  to  inquire  into  the  merits  of  the  case, 
and  adjudicate  upon  them,  unless  their  adjudication  is  to  be  binding, 
especially  when  it  may  be  made  the  subject  of  appeal  ?  If  this  be 
80,  the  information  is  sufficient  as  set  out  in  the  first  count ;  it  shews 
that  magistrates  have  jurisdiction ;  for  the  rate  is  alleged  to  have 
been  duly  made,  and  no  case  has  been  cited,  nor  can  I  find  any,  to 
diew  that  the  order  of  a  magistrate  is  not  valid  if  founded  on 
information  which  does  shew  jurisdiction  merely  because  the 
information  is  open  to  the  objection  of  informality  in  making  a 
nixed  allegation  of  fact  and  law,  instead  of  stating  the  facts  only  : 
I  think,  therefore,  that  the  first  count  is  good,  as  far  as  relates  to 
the  principal  objection.  On  the  other  objections  I  have  never  enter- 
tained any  doubt :  I  think  they  are  all  unfounded.  The  second 
was,  that  it  does  not  appear  that  the  churchwardens  were  authorized 
to  collect  and  receive,  when  they  demanded  the  rate ;  I  think  it  is 
sufficient  that  they  were  so  when  the  rate  was  neglected  and  refused, 
wl^h  is  the  offence.  The  third  objection  was,  that  the  averment  of 
the  warrant  was  defective,  because  it  is  stated  that  it  was  recited  as 
therein  recited,  without  stating  what  was  so  recited :  enough  of  the 
warrant  would  be  stated  witnout  mentioning  the  recital.  It  was 
said,  also,  that  it  was  not  addressed  to  any  one.  I  think  it  is  suffi- 
ciently averred  to  have  been  addressed  to  the  defendant.  Another 
objection  was,  that  the  warrant  was  not  averred  to  have  been  served 
a  reasonable  time  before  the  day  of  the  appearance.  I  think  it  must  be 
assumed  that  the  justices  satisfied  themselves  upon  that  point,  other- 
wise they  would  have  acted  unjustly  in  making  the  order  in  the 
absence  of  the  party ;  and  the  presumption  is  always  favourable  to 
the  validity  of  an  oider.  Another  objection  was,  that  the  order 
riiould  be  set  out  verbatimy  according  to  the  tenor.  There  are  pre- 
cedents both  ways,  and  there  is  no  authority  that  it  is  necessary.  It 
is  not  necessary  in  an  action  on  a  judgment ;  I  do  not  see  why  it 
should  be  so  on  an  indictment  on  an  order.  I  think  it  is  enough  to 
set  out  the  substance  correctly.  There  are  still  two  more  objections, 
neither  of  them  of  any  weight :  one,  that  the  church-rate  is  not 
averred  to  have  been  in  force  when  the  order  was  made ;  the  other, 
that  the  warrant  was  without  date.  As  to  the  first,  it  is  averred 
that  it  continued  in  force  at  the  time  of  the  indictment,  and  that  the 
justices  found  the  portion  of  the  rate  assessed  on  the  defendant  to  be 
due  to  the  churchwardens, — complaints  which  are,  I  think,  quite 
sufficient,  and  the  date  of  the  order  is  in  this  case  quite  immatmal. 

In  Reof  V.  Fetcher  (18  Law  J.,  16  M.  C),  a  date  was  necessary 
to  die  warrant  of  commitment,  to  describe  the  time  when  the  impn-  * 
sonment  was  to  commence.    For  these  reasons,  I  think  the  judgment 
oucfat  not  be  arrested. 

His  Lordship  then  intimated  that  he  was  further  instructed  by 
Mr.  Baron  Parke  to  pass  sentence  on  the  defendant ;  but,  before 
doinff  so,  he  would  inquire  whether  any  terms  could  be  arrived  at 
wUch  would  render  that  course  unnecessary.     If,  for  instance,  the 
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BlPWILL. 


Thb  Quxxk  defendant  was  in  a  situation  to  pay  any  sum  of  money,  and  he  would 
undertake  to  pay  the  costs  of  the  prosecution  before  the  next 
assizes,  he  (Mr.  Justice  Patteson)  thought  that  the  justice  of  the 
case  would  be  satisfied  by  discharging  the  defendant  on  his  personal 
recognizance  to  appear  and  receive  judgment  in  March  next. 

The  defendant  assured  his  Lordship  that  he  had  no  means  of 
paying  even  a  small  fine,  and  he  would  greatly  prefer  that  the 
judgment  of  the  Court  should  be  at  once  passed  on  him,  as  the  case 
had  now  been  so  long  hanging  over  his  head. 

Patteson,  J, — Very  well,  then ;  as  that  is  the  case,  I  must  infer 
that  it  is  no  use  to  pass  a  sentence  involving  the  payment  of  a  fine^ 
and  I  am  obliged,  by  your  own  option,  to  pass  a  sentence  in  con^p 
straint  of  your  personal  liberty.  I  had  hoped  that  some  arrange* 
ment  might  have  been  made  by  those  who  seem  to  have  backed  you 
hitherto,  in  the  belief  that  the  proceedings  in  this  case  were  erro- 
neous and  invalid,  whereby  you  might  at  once  have  been  discharged ; 
but  as  that  is  not  to  be  expected,  it  is  my  duty  to  award  the  sentence 
for  this  offence  of  which  you  have  been,  found  guilty,  and  that  is, 
that  you  be  imprisoned  for  six  calendar  months. 

Judgment  accordingly* 


T«B  QnxBV 
Trumak. 
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July  Session,  1847. 

July  9. 

The  Queen  v,  Trumak.  (a) 

EwbezzlmenL 

Under  an  order  of  the  Poor  Law  Commiasionen,  issued  in  pursuance  of  tke4^th  section  of 
the  Stat  44-5  Wm,  4s  c.  76,  the  board  of  guardians  of  the  H.  Union  appointed  A,  to 
the  office  of  coUector  of  rates  for  the  S.  district^  which  district  formed  a  part  t^  the 
vniotu  it  appeared  that  in  the  order  of  the  Poor  Law  Commissioners  the  duties  of  the 
coUectOTf  ana  the  compensation  he  was  to  receive,  were  JuUy  set  forth,  and  upon  the 
receipt  of  the  order  the  guardians  appointed  him  verbalbf,  which  appointment  was  after* 
wards  submitted  for  approval  to  the  Poor  Law  Comndssumers,  and  ratified  bg  them* 
The  power  of  dismissal  rested  with  the  Poor  Law  Commissioners  alone.  The  coQector 
on  his  appointment  gave  a  bond  for  the  proper  performance  of  his  duties  to  the 
guardians,  and  to  them  he  was  bound  to  give  in  a  statement  of  his  accounts  wesl^. 
There  were  separate  rates  for  each  parish  or  district  of  the  witoii,  and  the  duttf  of  As 
cottector  was  to  collect  the  rates  of  the  S,  district,  and  pay  m  the  amount  to  a  bonier* t, 
to  the  credit  of  the  overseers  of  that  district,  they  having  alone  the  right  of  disposing  of 
it.     Out  qfihis  sum  the  overseers  paid  the  collector  a  peT'Centagefor  his  services  r— 

Held,  that  an  indictment  for  embezzlement  was  not  sustainabie,  there  being  no  such  serviee 
to  any  one  as  the  statute  7  jf  8  Geo.  4s  c.  29,  s,  47,  required  ,*  the  coUector  being^  under 
the  circumstances,  an  independant  officer. 

THE  prisoner  was  indicted  for  embezzlement*  In  some  counts 
he  was  charged  as  clerk,  in  others  as  servant,  and  in  some 
the  service  was  afleged  to  be  to  the  guardians  of  the  Holborn 
Union,  in  others  to  the  overseers  of  the  poor  of  the  Liberty  of 
Saffron-hill.  It  appeared  in  evidence  that  the  Holborn  Union 
comprised  several  parishes  and  districts,  each  having  a  separate  rate 
(a)  Reported  by  B.  C.  Robinson,  £eq.,  Barrister-at-law. 
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leyied  upon  tbe  inhabitants,  and  each  having  a  collector  of  such   Thb  Qubbn 
rates.     The  prisoner  was  collector  for  the  Liberty  of  Saffron-hill»  v. 

The  mode  of  appointment  in  such  cases  is  prescribled  by  the  Act  of  Tbitmak, 
Parliament.  The  Poor  Law  Commissioners  send  to  the  Board  of 
Guardians  a  printed  order,  in  which  the  duties  of  the  collector  are 
fully  described,  and  the  payment  he  is  to  receive  specified,  and 
upon  that  the  guardians  verbally  appoint  the  collector  at  some 
meeting  of  the  Board.  Such  appointment  must  be  afterwards 
approved  by  the  Poor  Law  Commissioners,  who  have  alone  the 
power  of  dismissal.  The  collector,  at  his  appointment,  gives  a  bond 
to  the  ^ardians  for  the  proper  discharge  of  his  duties,  which 
bond  is  m  a  form  prescribed  by  the  Poor  Law  Commissioners.  His 
duty  consists  in  collecting  the  rates  and  paying  the  amount  into  a 
banker  s  to  the  account  of  tlie  overseers.  Over  this  amount  the 
overseers  have  exclusive  control,  paying  various  sums  for  the  pur- 
poses of  the  particular  parish  or  district,  whilst  some  portion  of  it 
IS  paid  to  the  guardians  for  the  purposes  of  the  union.  Out  of  the 
gross  amount  the  collector  is  paid  by  the  overseers  a  per-centage  on 
all  he  collects,  and  gives  a  receipt  to  them.  Once  a  week  the  coU 
lector  gives  in  an  account  to  the  guardians  shewing  how  the  rates 
stand.     As  soon  as  the  evidence  for  the  prosecution  had  closed, 

HudcUestoTiy  for  the  prisoner,  submitted  that  it  was  not  such  as 
proved  the  prisoner  to  be  a  servant  under  the  Act  relating  to 
embezzlement.  He  was,  in  fact,  an  independent  oiBcer,  created  by 
Act  of  Parliament,  with  none  of  the  attributes  of  service  attached 
to  his  duties.  Neither  the  guardians  nor  the  overseers  had  any 
authority  over  him  other  than  the  Act  expressly  specified,  or  than 
was  mariced  out  by  tbe  directions  of  the  Poor  Law  Commissioners,—^ 
such  directions,  also,  being  given  under  the  authority  of  the  statute. 
The  case  of  R.  v.  Toumshend  (2  C.  &  K.  168)  was  precisely  in 
point.  There  an  officer  appointed  under  the  same  circumstances 
was  held  not  to  be  a  servant  of  the  overseers,  and  that  he  could  not 
be  indicted  for  embezzlement  as  ser\'ant  of  the  guardians,  for  it  was 
not  their  money  which  was  embezzled.  So  in  this  case,  if  the  pri* 
soner  was  a  servant  at  all,  he  was,  of  the  two,  rather  tbe  servant  of 
the  guardians  than  of  the  overseers,  for  it  was  his  duty  to  account 
to  the  former :  but  then  it  was  not  the  money  of  the  guardians  that 
he  appropriated.  This  excludes  them  from  being  the  prosecutors 
in  this  indictment ;  and  the  fact  of  his  giving  bond  to  them  for  the 
proper  performance  of  his  duties,  also  excludes  the  overseers  from 
oeing  considered  his  masters. 

CTarkson  and  B.  C.  RMnsorij  for  the  prosecution,  submitted 
that  there  was  sufficient  in  the  evidence  to  constitute  the  prisoner 
tbe  servant  of  the  overseers.  That  a  collector  was  a  clerk  or 
servant  was  established  by  several  cases.  (  fVarcTs  case,  Gow.  168  ; 
Squire's  case,  R.  &  R.  S49 ;  Callahan's  case,  8  C.  &  P.  154.) 
Tbe  appointment  by  the  guardians  did  not  prevent  his  being 
servant  to  the  overseers  {Jenson's  case,  1  M.  C.  C.  434 ;  22.  v. 
BeacaU,  1  C.  &  P.  457;  Miller's  case,  S  M.  C:  C.  S49;  Calla- 
han^s  case,  8  C.  &  P.  154) ;  and  this  last  case  deduced  the  same 
result,  from  the  fact  of  security  being  given  to  the  guardians,  as 
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"An  Qmoor  well  as  from  that  of  the  appointment  being  made  under  the  provi- 
V*  flions  of  an  Act  of  Parliament.   The  evidence  shewed  that  each  paridi 

Tbvmak.  y^  ^  separate  rate ;  the  money  was  collected  on  account  of  the 
overseers  of  each  parish ;  it  was  paid  to  their  bankers,  they  had  the 
control  of  it,  and  they  paid  the  prisoner  for  his  services.  These 
circumstances  did  not  all  appear  in  the  case  of  R.  v.  Tawnskendy 
and  there  was  scarcely  any  argument  on  the  question  whether  or  not 
the  prisoner  was  there  the  servant  of  the  overseers.  The  decision  of 
the  fifteen  judges  only  established  that  he  was  not  the  servant  of  the 
guardians;  because  the  money  he  received  was  not  theirs.  It 
was  true  that  Mr.  Justice  Patteson  suggested  that,  if  a  servant  at 
aU,  he  was  the' servant  of  the  guardians;  but  the  point  was  not 
clearly  decided,  the  counts  so  alleging  the  ofience  oeing  at  once 
relinquished,  and  those  alle^ns  service  to  the  overseers  bemg  idled 
on.  The  learned  counsel  lurther  contended,  that  it  was  the  nature 
of  the  service,  and  not  the  mode  of  appointment,  that  made  a  man 
the  servant  of  another ;  and  as  the  collecting  of  moneys  of  other 
persons  was  of  itself  a  service  such  as  the  Act  contemplated,  the 
objections  alleged  on  the  part  of  the  prisoner,  and  which  were  all 
based  chi  the  form  of  appointment,  were  untenable. 

The  Common  Sebjeant  was  of  opinion  that  the  prisoner  did  not 
6ome  within  the  description  of  servant,  either  to  tne  guardians  or 
overseers,  but  declined  to  stop  the  case,  as  the  judges  would  have  an 
opportunity  of  considering  the  question  on  anouier  occasion,  and 
the  prisoner  was  convicted. 

At  the  next  session,  the  prisoner  was  indicted  on  another  char^ 
of  embezzlement,  on  which  precisely  the  same  evidence  was  stated  m 
the  opening  speech  for  the  prosecution ;  whereupon 

Maule,  J.,  expressed  himself  satisfied  that  the  indictment  could 
not  be  sustained ;  and,  after  hearing  the  same  arguments  as  were 
used  in  the  former  case,  he  said,-— I  am  clearly  of  opinion  that  there 
is  no  case  here  for  the  jury  to  consider.  The  prisoner,  however 
culpable  may  be  his  conduct,  is  not  to  be  made  criminally  answer- 
able where  the  law  only  implies  a  civil  liability.  He  is  not  a  servant 
at  all  within  the  meaning  of  the  Act,  but  an  independent  officer, 
between  whom  and  his  superiors  none  of  the  ordinary  attributes  ci 
service  exist.    /?.  v.  Townehend  virtually  decides  this  case. 
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CENTRAL  CRIMINAL  COURT. 

AuausT  Session,  1847. 
August  26. 

Ths  Queek  v.  Lambert,  (a) 


Ob  aw  viiMttmatfw  mAmUmmt  ft  w  not  ngewtgry  fo  proM  tAot  any  partiesJisr  mm  or 
MORf  tow«  noeiMrfyrMi  «|f  wtrtUMkr  penom.  Where  a  prwmer  kkd  dMed  haaueff 
with  an  amomUffsSmag  the  odamoe  qfa  large  number  ofreceipte  andpaymenti,  U  woe 
hdie^ffiaeaL 

THE  prisoner  was  indicted  for  embezzling  the  sum  of  STO/.^   Tai  Qvmr 
part  of  a  sum  of  2,788Z.  Ts.  9d-,  which  he  had  received  on     r.,^ 
aoooont  of  the  Receiver  General  of  Her  Majesty's  Customs.  mbut. 

Tlie  prisoner  was  assistant  teller  to  the  Customs.  It  was  his 
duty  to  receive  money  from  merchants  and  others  who  had  to  pay 
«xmn  into  the  Receiver  General's  oflSce,  and  enter  such  receipts  mto 
a  cash-book.  He  had  also,  in  the  course  of  his  employment,  to 
malce  certain  payments,  and  these  it  was  his  duty  to  enter  on  the 
other  side  of  the  same  book  and  balance  the  amounts  each  dayi 
paving  over  so  much  of  the  surplus  as  was  in  notes  to  a  superior 
offioer,  and  retaining  the  cash,  which  was  carried  to  the  next  day'^s 
account.  At  the  time  he  so  paid  over  the  notes,  it  was  his  duty  to 
give  to  the  same  officer  a  memorandum  of  the  receipts  and  disburse- 
■Mnts  of  the  day.  In  consequence  of  some  suspicions  that  were 
entertained,  he  was  ordered,  alx)ut  eleven  o'clock  on  the  9th  of  June, 
to  make  up  his  accounts.  He  continued,  notwithstanding,  to  receive 
money  until  two  o'clock ;  at  that  time  he  left  the  office,  and  did 
not  return.  His  desk  and  books  were  then  examined,  and  in  the 
latter  were  found  entered,  as  having  been  received,  several  sums, 
amounting  in  the  whole  to  2,783/.  7s.  9d. :  on  the  other  side  were 
payments  amounting  to  130/.  13s.  3d.  The  balance  found,  which 
ought  to  have  been  S,653/.  14s.  6d.,  was  270/.  less  than  that  sum. 
The  whole  of  the  money  was  received  between  ten  and  two  o'clock 
of  that  day. 

BallanHne,  for  the  prisoner,  contended,  that  on  this  evidence  the 
prisoner  could  not  be  convicted  of  embezzlement.  The  evidence 
tended  to  shew  the  appropriation  of  part  of  a  general  balance,  and 
not  any  particular  sum  received  from  any  one  person,  which  is 
necessary  to  sustain  the  indictment.  This  was  expressly  laid  down 
in  Jones's  case  (8  C.  &  P.  S88),  where  Baron  Alderson  said :  <<  It  is 
not  sufficient,  in  embezzlement,  to  prove  at  the  trial  a  general  defi- 
ciency of  account.  Some  specific  sum  must  be  proved  to  be 
embezzled,  in  like  manner  as  in  larceny  some  particular  article  must 
be  proved  to  have  been  stolen."  So  in  R.  v.  Chapman  (1  C.  &  E. 
119),  Mr.  Justice  Williams  held  that  a  clerk  could  not,  under  such 
circumstances,  be  convicted  of  embezzlement  without  its  being  shewn 
(a)  B«ported  by  B.  C.  Robinson,'  Eiq..  Bsniiter-ai^law. 
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Thb  Qubim  that  he  had  received  some  particular  sum  on  account  of  his  employer^ 
*'*  and  had  converted  either  the  whole  or  part  of  that  sum  to  his 

Lambebv.  employer's  use.  For  all  that  appeared  in  the  principal  case,  the 
prisoner  might  have  made  wrong  entries  in  his  oook,  and  no  mis- 
appropriation of  anv  sum  have  taken  place. 

Clarkson  and  bodkin  (for  the  prosecution)  contended,  that  it 
was  for  the  jury  to  say  whether,  on  the  whole  evidence  as  it  stood, 
they  were  satisfied  that  a  misappropriation  had  been  made  of  the 
funds  by  the  prisoner.  That  it  being  his  duty  to  account  daily ; 
that  bemg  especially  called  on  to  account  at  a  particular  time  on 
the  day  in  question,  and  the  deficiency  clearlv  appearing  on  the 
accounts,  by  the  books  in  prisoner  s  own  hand,wntmg,  the  ofience 
was  sufficiently  made  out,  without  tracing  the  precise  sum  missing 
to  any  particular  source,  and  without  shewing  what  particular  sum 
or  sums  received  had  been  taken  by  the  prisoner.  This  was  esta- 
blished by  the  case  of  R.  v.  Groves  (7  C.  &  P.  686 ;  1  M.  C,  C. 
447). 

Ballantine  reminded  the  Court,  that  that  decision  was  anterior  to 
those  he  had  quoted,  and  that  seven  out  of  the  fifteen  Judges  dis- 
sented from  their  brethren.  The  case  was  expressly  referred  to  in 
R.  v.  Jones,  by  Baron  Alderson,  who  there  stated,  that  the  determi- 
nation had  been  come  to  more  upon  the  particular  facts  than  upon 
the  law. 

Erle,  J. — I  think  the  offence  is  sufficiently  made  out,  within 
the  meaning  of  the  statute,  if  the  jury  are  satisfied  that  the  prisoner 
received  in  the  aggregate  the  amount  with  which  he  appears  to  have 
charged  himself,  and  that  he  absconded,  or  refused,  when  called 
upon,  to  account,  leaving  a  portion  of  the  gross  sum  deficient. 
There  would  be  constant  failure  of  justice  if  I  were  to  decide  other- 
wise, since  it  is  impossible,  in  cases  like  the  present,  where  a  number 
of  different  amounts  of  money  have  been  received,  to  specify  which 
sum  or  sums,  or  the  parts  of  which  sum  or  sums,  have  been 
embezzled. 
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NORFOLK  CIRCUIT. 

Norfolk  Spbing  Assizes,  1847. 
Bury  St  Edmtmds,  March  S6. 

[Ckown  Coubt.] 

(Befeie  Lord  Chief  Baron  Poxxock.) 

The  Queen  t^.  Bailey,  (a) 

ilnMi— ^MJcnet^lVMioiit  aiten^U  aOmiBMle  iktmgh  n»i  cwumUd  with  ih€ 


UmUf  M  imdieiment  for  anom^  where  ihepritimer  woi  ehMTfftd  with  wH/uily  Mtitmg 

frt  to  her  ma$ier^8  home : — 
ffeidf  thai  twopreviouM  and  abortive  attempts  to  eet  fire  to  difereni  portione  qfthe 

eame  premieee  were  admieeible,  though  there  woe  no  emdenee  to  eomneet  thepri* 

eoner  with  either  iifthem. 

ARSON. — The  prisoner  was  a  female  domestic  servant  of  the 
prosecutor,  and  the  indictment  charged  her  with  having 
wilfully,  maliciously,  and  feloniously  set  fire  to  a  certain  stable, 
with  intent  to  injure  the  prosecutor. 

Power  J  for  the  prosecution,  proved  that  the  fire  in  question  had 
been  discovered  at  an  early  hour  of  the  morning,  in  a  stable  not  far 
distant  from  the  kitchen,  where  it  was  the  duty  of  the  prisoner  to 
be  ;  and  with  the  view  of  proving  that  it  must  have  onginated  in 
the  wilful  act  of  some  individual  connected  with  the  house,  he  pro- 
posed to  call  witnesses  to  shew  that  on  two  former,  but  recent 
occasions,  not  very  far  distant  from  each  other,  attempts  had  beea 
made  by  some  one  from  within  the  house  to  fire  the  warehouse  and 
shop  of  the  prosecutor,  though  there  was  no  evidence  to  shew  that 
the  prisoner,  or  any  other  individual,  in  or  out  of  the  house,  was  in 
any  way  implicated  in  those  attempts. 

Prendergasty  for  the  prisoner,  objected  to  this  line  of  evidence  on 
the  part  of  the  prosecution.  The  indictment  charged  that  the  pri- 
soner on  a  certain  day  wilfully  set  fire  to  the  stable  of  the  prose- 
cutor, and  all  facts  connected  with  that  act,  or  likely  to  throw  euilt 
on  the  party  charged,  are  evidence  against  her,  though  she  might 
not  thereby  be  implicated  directly  in  the  commission  of  the  alleged 
offence.  It  was  quite  a  different  thing,  however,  for  counsel  for  the 
prosecution  to  bolster  up  a  weak  case,  by  giving  loose  evidence  of 
other  fires  on  other  occasions,  neither  of  which  did  the  learned 
counsel  for  the  prosecution  profess  his  capability  or  intention  to 
connect  with  the  prisoner.  It  might  be  that  on  two  former  occa- 
sions circumstances  might  have  occurred  of  a  totally  accidental  and 
innocent  character,  but  which  might  yet  have  engendered  suspicion 
in  the  mind  of  the  prosecutor  of  some  malicious  design  and  inten- 
tion to  injure  him  on  the  part  of  some  unknown  person  ;  but  it  was 
most  unjust  and  illegal,  on  the  occurrence  of  a  more  decided  case  of 
arson  in  the  stable,  to  call  in  aid  the  abstract  fact  that  on  two 
(a)  Reported  by  J.  B.  DikSBNT,  Esq.,  Barritter-at-law. 


The  QuitM 

r. 

Bailit. 
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Thb  Quun   former  occasions  attempts  had  been  made  to  set  fire  to  other  portions 
••  of  the  prosecutor's  premises,  without  any  pretence  of  shewmg  any 

oailey:      connection  between  the  prisoner  and  those  circumstances. 

PinoeTy  contra,  was  stopped  by 

Sir  F.  Pollock,  C.  B. — I  think  this  is  dearly  evidence,  and  may 
be  used  at  all  events  for  the  purpose  of  shewing  that  the  present 
fii*e,  which  was  the  third  on  the  same  premises  within  so  short  a 
time,  could  not  have  been  the  result  of  accident.  Surely  if  a  man 
finds  certain  mysterious  circumstances  to  arise  day  after  day  in  his 
establishment,  he  is  at  liberty  to  refer  to  them,  if  only  for  the  pur- 
pose of  shewing  that  they  could  not  have  had  their  origin  in  acci- 
dent, and  that  a  repetition  of  them  could  only  lead  to  the  conclusion 
that  they  resulted  trom  malice  and  design.  This  course  of  evidence 
is  not  without  precedent  and  authority  moreover,  for  on  the  trial  of 
Donallan  for  tne  murder  of  Sir  Tbeodosius  Boughton,  by  adminis- 
tering to  him  some  poison,  evidence  was  given  that  a  certain  tree,, 
which  hung  over  a  deep  and  dangerous  orook  near  a  spot  where 
Sir  Tbeodosius  was  accustomed  to  fish,  had  been  sawn  almost  in 
two  by  some  unknown  person.  This  was  proved  to  shew  that  some 
one  entertained  a  design  against  the  life  of  Sir  Tbeodosius,  for  he 
was  accustomed  to  stand  on  that  tree  while  engaged  in  fidaing ; 
and  the  natural  presumption  was,  that  whoever  cut  the  tree,  did  so 
with  the  desi^  of  precipitating  the  deceased  into  the  water  and 
endangering  bis  life.  Those  &cts  were  given  in  evidence  on  the 
trial  of  Donallan  for  murdering  Sir  Tbeodosius  afterwards,  and 
were  received,  though  quite  unconnected  with  tbe  prisoner,  in  order 
to  shew  that  some  one  entertained  a  felonious  design  on  his  life,  and 
that  the  probability  was  that  he  had  not  come  to  a  natural  death, 
though  his  life  baa  been  actually  terminated  in  a  very  difiereut  way. 
That  act  was  not  in  any  way  connected  with  Donallan,  but  it  was 
received  in  evidence  at  his  trial,  after  objection  taken  to  it. 

Prendergaat  suggested  that  according  to  his  recollection  of  that 
case,  there  was  some  evidence  to  connect  the  prisoner  with  the  cir- 
cumstance alluded  to. 

Sir  F.  Pollock. — Oh,  no.  I  am  confident  there  was  no  attempt 
to  do  so.  If  the  prisoner  had  been  shewn  to  cut  the  tree,  there 
could  have  been  no  doubt  whatever  of  the  reception  of  proof  of  that 
fact  on  his  trial  for  poisoning  the  deceased.  I  have  no  doubt  that 
this  is  legitimate  eviaence  to  prove  the  corpus  delicti^  and  to  nega- 
tive the  presumption  of  accident. 

Evidence  received. 

The  jury  ultimately  found  the  pnaoneV'^Not  guilty. 
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CENTRAL  CRIMINAL  COURT. 

August  Session,  1845.  (a) 

JtsgusiilO. 

Thb  Qubek  v.  MiI)DLEDITC9.  (fi) 

T^reaimkiff  to  aeeuH  4^  an  ittfamimt  erimi. 

Am  mUetment  wubr  the7  ScS  Geo.  4,  e.  29,  t.  8,  aiieffod  thai  the  pritoner  fOo- 
nSou»fy  did  oeemoeA.  B.qfa  eoriain  ii^amouo  enmo  t  thai  i§  to  sajf,  ifkaoiag  wmdo 
to  him  (the  primmer)  a  certain  'eoKeitaiion  whereby  to  mate  and  induce  him  {the 

prieoner)  to  commit  with  theeaid  A,  B.  the  crime  ofh y,  with  a  tfiew  to  extort 

momeif.  The  suhetance  ef  the  aeemeafion  made  by  the  prieoner  agamet  the  proee- 
tmtor  woe  ihie  >^"  I  eharye  thie  pereon  with  making  an  indecent  aeeanlt  on  my 
perton.  He  woe  making  water  in  one  place  and  I  in  another,  and  he  bent  round 
and  put  hie  hand  on  my  prioate  parte.**  Five  ofthejudge$,mx.t  LordDenman,  C.J., 
Tfndal,  C.  /.,  Srle,  J.,  Wightman,  J.,  and  WiUiame,  J,  held,  that  the  charge, 
ambled  with  the  conduct  qf  the  prieoner  (which  ie  fidly  detailed  in  the  report), 
etf/teientiy  prooed  the  aUegatione  in  the  indictment.  But  a  mn^orUy  ^  their 
Lordehipe,  nig.^  PoUock,  C.  B.,  Mdereon,  B.,  Roife,  B.,  Coltman,  J.,  Patteeon,  J., 
Coleridge,  J.,  and  Oreeewell,  J.,  held  otherwiee,  and  that  the  coneiction  wae 


Quire,  whether  U  ie  etijgMent  in  an  indictment  on  the  above  eection  of  the  etatnte 
to  allege  the  aecueation  to  have  been  qf**an  i^/amoUe  crime/'  without  eetting  out 
the  particulare  T 

THE  prisoner  was  indicted  for  feloniously  accusing  F.  Thackeray    Thb  Qnsir 
of  a  certain  infamous  crime ;  that  is  to  say,  of  having  made  ^     *'* 
to  bim  a  certain  sdiicitation,  whereby  to  move  and  induce  nim  to     '^°''™i><>"- 
commit  with  the  said  F.  Thackeray  the  crime  of  b——^  with  a  view 
to  extort  and  gain  money  from  him. 

Second  count  charg^  a  certain  other  solicitation,  whereby  to 
move  and  induce  him  to  permit  the  crime  of  b—  to  be  comnutted 
by  the  said  F.  Thackeray. 

Third  count,  for  accusing  the  said  F.  Thackeray  of  a  certain 
in£unous  crime,  with  a  view  and  intent  to  extort  money  from  him. 

The  evidence  of  the  prosecutor  was  in  substance  as  fbllows. 
'<  On  the  20th  of  June  I  had  been  at  Offley's,  in  H^^riettarstreet, 
and  was  returning  home  about  half-past  ten  at  ni^.  I  was  passing 
down  HemmingVrow,  on  the  ncxth  side,  and  tte  prisoner  came  up 
to  me.  Until  th^i.  I  had  not  seen  him  at  all ;  I  never  had  any 
communication  with  him,  either  on  that  evening  or  at  any  oth^ 
period  of  my  life.  He  was  dressed  in  uniform.  He  endeavoured 
to  whisper  to  me,  and  stooped.  I  rather  drew  beck,  and  did  not 
hear  distinctly  what  he  said.  I  think  he  uttered  some  words.  He 
then  asked  me,  what  hour  it  was  ?  I  replied,  I  did  not  know 
exactly,  but  it  was  past  ten  o'clock.  He  two  or  three  times  attempted 
to  whisper  again,  but  I  always  drew  back,  and  continued  on  my  way 
home.  I  went  through  Green-street,  Leicestep-square,  and  Panton* 
street,  into  Jermyn-street  I  found  he  was  following  me,  and  did 
not  choose  he  should  know  where  I  lived.  I  turned  round  and 
said,  ^  Which  way  are  you  gcnng,  for  I  am  going  in  the  opposite 

(a)  The  delay  in  the  report  of  this  case  proceeds  from  the  drcttmstance  of  the  decisioa 
of  the  jtidges  haring  been  only  lately  made  known.— Rbp. 
(5)  Reported  hyB.  C.  RoBiNBONy  Esq.^  Barrister-at-law. 
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Thb  Qobiv  direction.^    I  turned  hack  from  going  towards  my  lodginj^,  and 
V-  came  into  the  Haymarket,  and  b^gan  to  inquire  for  a  pohceman. 

MiDoiADiTCH.  J  turned  into  Piccadilly,  and  seeing  a  cigar-shop^  I  went  in,  and 
asked  where  I  could  find  a  policeman :  be  was  then  looking  in  at 
the  window*  They  told  me  where  to  find  a  policeman,  and,  as  I 
IdTt  the  shop-door,  a  young  man,  whom  I  had  never  seen  before> 
took  me  by  the  arm,  and  said,  ^  Sir,  I  will  protect  you.'  I  pro- 
ceeded down  the  Haymarket,  towards  my  lodging.  I  observed  to 
the  young  man,  *  This  is  the  way  to  my  lodging.  I  do  not  wish 
the  man  to  know  where  I  live.^  He  turned  round,  and  said  to  the 
prisoner,  <  What  do  you  mean  by  annoying  this  gentleman  ?'  He 
said,  *  I  know  what  i  mean.^  I  returned  to  the  Haymarket,  and 
there  were  two  or  three  empty  cabs  near  the  curb-stone.  The  young 
man  said,  <  Get  into  one  of  the  cabs,  and  you  will  get  away  from 
him/  I  said,  ^  Not  for  a  thousand  pounds.  If  he  had  met  with  a 
young  man,  he  might  frighten  him — he  will  not  frighten  me ;  I 
will  go  through  with  it,  and  have  him  punished.'  When  we  came 
to  Regent  Circus,  I  saw  a  policeman,  and  said,  ^  This  young  man 
has  been  annoying  me.^  The  prisoner  ran  up,  and  said,  ^  I  diarge 
this  person  with  making  an  indecent  assault  on  my  person/  He 
said  that  it  was  in  Orange-street,  at  an  accommodation-place  for 
making  water ;  he  used*  those  words  either  in  Regent-street  or  at 
the  pouce-office.  I  had  not  been  in  an  accommodation-place  that 
evening  with  the  prisoner  or  any  person :  he  said  he  was  making 
water  in  one  place  and  I  in  the  other;  that  I  bent  round  and  put 
my  hand  on  his  private  parts.  So  help  me  God,  there  is  not  a 
syllable  of  truth  in  that.  I  was  then  taken  into  custody.  The 
first  time  he  said  I  had  done  any  thing  to  him  was  to  the  police* 
man.^ 

It  appeared  that  the  prosecutor,  bavins  been  bailed,  attended 
before  the  magistrate  the  next  day,  when  the  prisoner  made  the  fol- 
lowing deposition,  which  was  proved  in  evidence : — <<  I  am  a  private 
in  the  second  battalion  of  Coldstream  Guards;  between  ten  and 
eleven  o^clock  last  night  I  was  proceeding  towards  my  barracks 
down  Orange-street  I  had 'occasion  to  stop  at  a  watering-place; 
•while  so  doing  the  defendant  came  into  the  adjoining  watering-place  ; 
there  is  a  partition ;  he  looked  round  at  me,  then  put  his  hand 
round  and  caught  hold  of  my  private  parts.  I  said,  *  What  do  you 
mean  by  that,  you  damned  old  scoundrel  ?*  He  made  answer, 
'Don't  make  a  noise,  for  God^s  sake,' and  left  the  place  imme- 
diately. I  followed  him ;  he  went  into  a  tobacconist'^s  stiop  between 
the  comer  of  Whitcombe^treet  and  Regent-street.  He  came  out 
in  two  or  three  minutes,  caught  hold  of  a  young  man's  arm,  and 
they  walked  on.  He  said  to  me,  *  Which  way  are  you  going  ?'^  I 
made  him  no  answer ;  he  stopped  and  said,  <  1  am  going  the  reverse 
way  to  you.^  He  turned  round  to  the  right;  I  still  foUowed  him ; 
he  stopped  and  asked  me  what  I  was  following  him  for ;  I  told  him 
I  wanted  to  get  a  constable ;  he  turned  back  again ;  I  followed  him 
to  Regent-circus,  where  I  gave  him  in  charge."  On  cross-exam- 
ination before  the  magistrate,  the  prisoner  admitted  that  he  made 
a  charge  of  a  similar  nature  a  short  time  previously  against  a  gen- 
tleman named  Williams. 


MioDLisnctt. 
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The  prosecutor's  statement  was  corroborated  in  its  main  features  Tot  Qobm 
by  several  other  witnesses,  ^     «^ 

Prendergast  (for  the  prisoner)  contended  that  upon  this  evidence 
the  prisoner  could  not  be  convicted*  The  indictment  alleged  that 
there  was  a  charge  of  an  infamous  crime,  and  the  9th  section  of  the 
7  &  8  Geo.  4,  c.  S9,  defined  what  an  infamous  crime  was ;  but  in 
this  case  nothing  had  been  proved  beyond  an  indecent  assault :  the 
charge  was,  in  fact,  neither  of  soliciting,  persuading,  promising,  nor 
doing  any  one  thing  which  the  legislature  had  declared  to  be  an 
infamous  crime.  Suppose  the  prosecutor  were  upon  his  trial  for 
this  offence,  and  the  prisoner  were  a  witness,  to  prove  the  charee  he 
made  before  a  magistrate,  could  it  be  contended  that  such  evidence 
would  warrant  a  conviction  ? 

Then,  as  to  the  third  count,  it  was  clearly  insufficient  on  the  face 
of  it.  The  mere  all^ation  of  a  threat  to  accuse  of  an  infamous 
crime  was  bad,  for  not  specifying  what  the  particular  crime  was, 
and  the  fact  of  the  crime  being  defined  by  Act  of  Parliament  made 
no  difference.  Several  different  species  of  conduct  were  declared  to 
be  within  the  meaning  of  the  worcts,  and  the  prisoner  had  a  right  to 
know  with  what  specific  acts  he  was  charged.  The  fifth  section  of 
the  above  statute  uses  the  words  ^^  valuable  security,^  but  it  never 
could  be  contended  that  in  an  indictment  for  stealing  a  bill  of 
exchange,  or  a  promissory  note,  it  would  be  sufficient  to  describe  the 
instrument  in  such  terms.  Then,  with  regard  to  the  intent,  what 
proof  was  there  of  money  being  the  prisoner'^s  object  ?  The  charge 
before  the  magistrate  could  not  have  been  with  that  view,  for  the 
prosecutor  was  then  in  the  hands  of  the  law,  and  a  committal 
or  a  discharge  must  have  been  the  inevitable  result. 

Clarkson^  for  the  prosecution.-— The  charge  was,  that  the  prose- 
cutor took  the  prisoner  by  the  private  parts,  and  this  was  a  solici- 
tation to  commit  the  offence,  or  permit  it  to  be  committed.  At  all 
events,  the  ouestion  was  one  for  the  jury,  and  they  could  scarcely  be 
of  opinion  that  such  an  act  would  be  done  with  any  other  object. 
In  the  case  of  R.  v.  Tucker  (1  Moo.  C.  C.  184),  it  was  held  in  an 
indictment  for  sending  a  letter  threatening  to  accuse  of  an  infamous 
crime,  that  the  letter  need  not  specify  the  particular  crime,  for  it 
might  be  intentionally  left  in  douot  by  the  prisoner. 

The  Recoruer.«— The  question  is,  did  the  prisoner  charge  the 
prosecutor  with  having  committed  an  infamous  crime  within  the 
words  of  the  statute ;  that  is  to  say,  was  what  the  prisoner  detailed 
as  having  passed,  a  solicitation  on  the  part  of  the  prosecutor  to  the 
commission  of  a  capital  offence?  According  to  the  prisoner's 
account,  he  put  a  stop  to  the  proceeding  in  the  outset.  So  that 
more  was  intended  than  was  done,  and  I  shall  leave  it  to  the  jury 
to  say,  whether  a  person,  acting  as  the  prosecutor  was  alleged  to 
have  done,  was  souciting  the  commission  of  a  capital  offence.  As 
to  the  intent,  it  is  for  the  jury  to  decide,  whether  the  prisoner's 
object  was  to  extort  money,  and  for  this  purpose  they  may  take  into 
their  consideration  all  tlie  circumstances  of  the  case.  I  do  not 
think  they  are  to  be  limited  to  the  charge  made  to  the  officer,  but 
the  deposition  made  before  the  magistrate  may  be  brought  in  aid. 
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Turn  QvwK    The  objection  made  to  the  third  count  is  upon  the  record,  and  may  : 

*  be  therefore  taken  advantage  of  hereafter,  if  necessary.  ' 

MDnLXDiTCH.      rj^^  prisoneT  was  convicted  on  all  the  counts,  and  the  following 
questions  were  afterwards  submitted  to  the  judges. 

1st.  Whether  there  was  evidence  sufficient  to  go  to  the  iury  ^ 

to  sustain  the  verdict  on  the  two  first  counts  of  the  indictment,  wmcn 
alleged  a  solicitation  to  commit  a  capital  offence  in  the  expreas 
terms  of  the  statute.  ^  • 

Snd.  As  to  the  third  count,  whether  it  was  sufficient  to  allege  the 
accusation  of  an  infSEunous  crime,  without  setting  out  the  particu- 
lars. 

The  learned  judges  were  unanimously  of  opinion,  that  if  the 
charges  were  confined  to  the  charge  before  the  magistrate,  it  could 
not  be  with  intent  to  extort  money.  I 

But  five  of  the  judges,  viz.  Lord  Denman,  C.  J.,  Tindal,  C.  X, 
Erie,  J.,  Wifffatman,  J.,  and  WilUams,  J.,  thought  that  the  previous 
conduct  of  tne  prisoner,  coupled  with  the  charge,  was  sufficient  ^ 

evidence  to  enable  the  jury  to  convict  upon  the  above  indictment; 
while  seven  of  their  Lordships  thought  otherwise,  viz.  Pollock,  C.  B., 
Alderson,  B.,  Rolfe,  B.,  Coltman,  J.,  Patteson,  J.,  Coleridge,  J., 
and  Cresswell,  J.  The  conviction  was  therefore  held  bad,  and  it 
became  unnecessary  to  consider  the  second  point  submitted  to  the 
judges  for  their  considoation. 
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SEPTEMBBft   SbSSIOV,    1847. 

September  S&. 
The  Queen  ©.  Daeby.  (a) 

On  an  mdictmmUforfata^  preieneet  it  wa9firopo$ed,/or  the  jmrpoie  qf  thewmg  ike 
faUehood  of  the  representationit  to  give  in  evidence  the  examination  ^  theprieoner 
(who  had  become  banirupt)  at  a  meeting  held  before  the  CommiMaioner  far  the 
ailowanee  qf  kie  (the  hanimpt'e)  eert^ieate.  It  woe  admitted  by  the  toUeitwrfor 
the  proeeemtion  that  he  had  examined  thepriaoner  at  the  Bankrt^teg  Comrt,prin* 
eipdUy  with  a  tfiew  to  a  criminal  proeeeution,  and  that,  although  the  priaonar'e 
eolicitor  waepreaent  at  that  examination,  he  was  not  cautioned  by  any  Ofie.*«- 

Held,  that,  under  the  eireumetaneee,  the  evidence  wae  inadmissible, 

Thx  Quxin   npHE  prisoner  was  indicted  for  obtaining  money  under  false  pre- 
V.  X      tences.     It  appeared  in  evidence  that  the  prosecutor  had  heesk 

Daebt.  ^^  ^Y^^  habit  of  discounting  for  the  prisoner  the  bills  of  a  person 
named  Terry ;  but  one  of  Terry^s  acceptances  having  been  disho- 
noured, the  prosecutor  objected  to  discount  the  next  bill  of  that 
person  that  the  prisoner  brought  him.  He  was,  however,  strongly 
urffed  to  do  so  by  the  prisoner,  who  represented  that  Terry  was  a 
West  India  merchant,  that  he  had  warehouses  in  the  West  India 
(a)  Reported  by  B.  C.  Robinsok,  Eaq.»  Barritter-at^lsw. 
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Docks,  and  also  held  an  appointment  of  600/.  per  annum  in  the  same   Tas  Qimnr 
docks;  and  moreover,  that  the  bill  was  given  tor  a  horse  sold  by  the  ^ 

prisoner  to  Terry,  and  was  a  bondjide  transaction.     The  prosecutor       ^^■"* 
swore  that  it  was  in  consequence  of  this  representation  that  he  dis- 
counted the  bill.     The  prisoner  had  subsequently  become  bankrupt, 
and  now,  in  order  to  prove  the  falsehood  of  the  representation, 

Ballantine^  for  the  prosecution,  proposed  to  give  in  evidence  the 
exammation  of  the  prisoner,  taken  before  a  Commissioner  of  Bank- 
rupts, at  a  meeting  held  for  the  allowance  of  his  (the  prisoner's) 
certificate. 

It  was  elicited  on  the  cross-examination  of  the  scJicitor  for  the 
prosecution,  that  he  attended  at  the  meeting  and  questioned  the 
oanknipt,  not  so  much  with  the  view  of  opposing  the  allowance  of 
his  certificate,  as  with  the  view  to  a  subsequent  criminal  prosecution. 
He  also  stated  that  the  prisoner  was  not  cautioned  by  any  one,  but 
that  his  solicitor  was  present  throughout  the  examination. 

Prenderffoat,  for  the  prisoner,  olqected  to  this  examination  being 

E'ven  in  evidence. — It  was  taken  upon  oath,  and  admitted  to  have 
«n  for  the  purpose  of  a  criminal  prosecution,  and  the  prisoner 
ought  therefore  to  have  been  cautioned.  In  the  case  of  22.  v. 
ff^eater  (S  Moo.  C,  C.  46),  such  an  examination  was  received 
against  the  bankrupt  on  a  charge  of  forgery ;  but  there  he  was 
cautioned,  and  allowed  to  elect  what  questions  he  would  answer. 

Ballantine^  for  the  prosecution. — ^That  case  at  least  established 
that  the  examination  bein^  upon  oath  was  no  objection  to  its  admis- 
sibility. Then  as  to  caution,  the  prisoner  could  have  had  no  right 
to  decline  answering  the  question,  even  though  the  answer  might 
criminate  him,  and  therefore  any  caution  would  have  been  useless. 
The  Court  will  not  look  at  the  object  of  such  an  examination,  pro- 
vided it  be  regular,  and  such  as  the  party  examining  had  a  fair 
right  to  resort  to.  Here  it  was  a  very  material  thing  for  the  holder 
of  this  bill  to  know  the  nature  of  the  transaction,  that  he  mi^ht  be 
in  a  condition  to  accede  to  or  oppose  the  allowance  of  the  certificate. 
That  every  thing  has  been  done  regularly  is  to  be  assumed,  for  the 
examination  is  authenticated  by  the  signature  of  the  commissioner. 

The  Recorder. — As  this  was  done  for  the  purpose  of  a  criminal 
prosecution,  and  not  with  any  reference  to  the  bankrupt  laws,  I 
shall  not  receive  the  evidence,  and  I  doubt  if  the  commissioner 
would  have  allowed  these  questions  to  be  put  had  he  known  their 
object. 

SaUantine  referred  to  the  case  of  R.  v.  Garbett^  now  under  the 
consideration  of  the  fifteen  judges,  as  being  somewhat  analogous  to 
tfaepresent  case. 

The  Recorder. — No ;  that  is  a  very  different  question.  There 
the  witness  had  voluntarily  come  forward  to  make  a  statement,  and, 
having  proceeded  a  certain  distance,  he  claimed  a  right  to  stop ;  but 
the  Court  held  that,  having  given  half  an  account,  ne  must  give  the 
whole.  In  the  present  case,  the  prisoner  was  not  a  voluntary  wit- 
ness ;  he  was  bound  to  answer  the  questions  put  to  him,  and  he  was 
examined  for  one  purpose  under  pretence  of  being  examined  for 
another.  I  hold  tnat,  imder  the  circumstances,  his  statement  is 
inadmissible. 

VOL.  II.  p 
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October  Session,  1847. 

October  29. 

The  Queen  w.  Hilton,  (a) 

Indictment  against  a  bankrupt  under  theb  8f6  Viet,  c.  122|  «.  Z2^EvideHe9^ 
Intent  to  dtfraud. 

The  proqf  qf  a  defendant  having  been  adjudged  a  bankrupt  is  eufieient,  under  an  indict- 
ment  on  the  32nd  section  of  the  b  Sf  6  Vict.  c.  122,  without  any  evidence  of  the 
proceedings  prior  to  the  adjudication.  The  24th  section  applies  to  criminal  as  well 
as  to  civil  cases,  and  renders  the  advertisement  of  such  adjudication  in  the  **  London 
Gazette  "  sufficient  evidence  qf  the  drfendant  having  been  adjudged  bankrupt.  The 
intent  to  drfraud  the  creditors  is  a  material  allegation  in  such  an  indicimentf  and  it  is 
essential  that  some  evidence  should  be  given  from  which  such  intent  may  be  vrferred. 

Quaere,  Whether  the  words  "  the  day  limited  for  the  surrender  of  the  bankrupt,"  in 
the  S2nd  section,  mean  the  first  or  the  second  dag  mentioned  m  the  23rcf  section  as 
those  appointed  for  the  bankrupt  to  surrender  and  conform,  {See  note  at  the  end 
of  the  case.) 

Thb  Qvnv    npHE  prisoner  was  indicted  under  the  32nd  section  of  the  5&6  Vict. 
*'•  Ac.  122,  and  the  first  count  of  the  indictment  charged,  "  That 

"^^*  heretofore,  and  before  the  commission  of  the  offence  hereinafter  in  this 
count  mentioned,  to  wit,  on  the  24th  day  of  February,  in  the  year 
of  our  Lord  1847,  George  Hilton,  late  of  the  parish  of  Saint 
Michael  Bassishaw,  in  London,  and  within  the  jurisdiction  of  the 
said  Court,  grocer,  being  a  trader  within  the  meaning  of  the  laws 
then  in  force  relating  to  bankrupts,  was  indebted  to  Joseph  Henry 
Warter  and  another,  his  partner  in  trade,  in  a  certain  sum  of  money 
exceeding  the  sum  of  50£,  to  wit,  the  sum  of  2S7i  Is.  6d.,  for  the 
price  and  value  of  certain  goods  before  then  sold  and  delivered  by 
the  said  J.  H.  Warter  and  another  to  the  said  G.  Hilton.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  G.  Hilton,  being  such  trader  as  aforesaid,  and  indebted  to 
the  said  J.  H.  Warter  and  another  as  aforesaid,  afterwards,  to  wit, 
on  the  same  day  and  in  the  year  aforesaid,  to  wit,  at  the  parish 
of  Hythe,  in  the  county  of  Kent,  did  commit  an  act  of  bankruptcy, 
to  wit,  by  then  and  there  making  and  causing  to  be  made  a  oertaia 
fraudulent  gift,  delivery,  and  transfer  of  his  goods  and  chattels  to  a 
certain  person,  to  wit,  one  Stephen  Hilton,  with  intent  thereby  to 
defeat  and  delay  the  creditors  of  the  said  G.  Hilton.  That  after- 
wards, to  wit,  on  the  1st  day  of  March,  in  the  year  of  our  Lord 
1847)  a  certain  fiat  in  bankruptcy  was  in  due  form  of  law  issued 
against  the  said  G.  Hilton,  wnereupon  the  said  G.  Hilton,  after- 
wards and  before  the  commission  of  the  offence  hereinafter  next 
mentioned,  to  wit,  on  the  8th  day  of  March  in  the  year  aforesaid, 
was  by  a  certain  adjudication  in  writing  under  the  hand  of  John 
Samuel  Martin  Fonblanque,  Esq.,  In  due  form  of  law,  adjudged  and 
declared  a  bankrupt,  he  the  said  J.  S.  M.  Fonblanque,  Esq.,  then 
being  a  Commissioner  of  her  Majesty^s  Court  of  Bankruptcy, 
and  the  said  Court  of  Bankruptcy  and  the  said  J.  S.  M.  jB*on- 
(a)  Reported  by  B.  C.  Robinbok,  Esq.,  Burister-at-law. 
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blanque,  respectively,  then  and  there  being  duly  authorized  and  Thk  Qvmr 
empowered  to  make  such  adjudication  in  that  behalf,  and  to  act  in  '  v- 
the  prosecution  of  the  said  fiat  That  thereupon,  to  wit,  on  the  9th  ^'^^wr. 
day  of  March,  in  the  year  of  our  Lord  1847,  a  duplicate  of  the  said 
adjudication  was  served  upon  the  said  6.  Hilton,  so  adjudged 
baiikrupt  as  aforesaid,  to  wit,  by  leaving  the  same  at  his  ususd  place 
of  abode  and  place  of  business,  to  wit,  in  the  High-street,  at  the 
parish  of  Hy the,  in  the  county  of  Kent.  That  no  cause  having 
Deen  shewn  to  the  said  Court  of  Bankruptcy  for  the  annulling  of 
the  said  adjudication,  the  said  Court  of  Bankruptcy  forthwith,  after 
the  expiration  of  five  days  from  the  service  of  the  said  duplicate  of 
adjudication  as  aforesaid,  to  wit,  on  the  16th  day  of  March,  in  the 
year  aforesaid,  at  the  parish  of  Saint  Michael  Bassishaw  aforesaid, 
m  London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  did  cause  notice  of  such  adjudication  to  be  given 
in  the  London  Gazette^  and  did  thereby  appoint  two  public  sittings 
of  the  said  Court  of  Bankruptcy  for  the  said  G.  Hilton  to  surrender 
and  conform  according  to  law,  the  first  of  which  said  sittings  was 
thereby  then  and  there  appointed  for  the  25th  day  of  March  then 
instant,  at  the  hour  of  eleven  in  the  forenoon  thereof  precisely,  and 
the  last  of  which  said  sittings  was  thereby  then  and  there  appointed 
for  the  27th  day  of  April  then  next,  at  the  hour  of  eleven  in  the 
forenoon  precisely,  which  said  last-mentioned  day  was  a  day  not 
less  than  thirty  days,  and  not  exceeding  sixty  days,  from  the  said 
notice  and  advertisement  in  the  said  London  Gazette^  as  aforesaid, 
and  was  the  day  limited  for  such  surrender  of  the  said  G.  Hilton ; 
and  the  said  Court  of  Bankruptcy  did  thereby  give  notice  that  at 
the  last  of  the  said  sittings  he  the  siud  G.  Hilton  would  be  reouired 
to  finish  his  examination,  and  thereby  then  and  there  allowed 
him  the  said  G.  Hilton  the  said  last-mentioned  day,  at  the  said 
hour  of  eleven  of  the  clock  in  the  forenoon,  to  finish  his  examination ; 
and  the  said  27th  day  of  April,  in  the  year  aforesaid,  and  the  said 
hour  of  eleven  of  the  clock  in  the  forenoon  of  the  27th  day  of  April, 
in  the  year  aforesaid,  then  and  there  were  the  day  and  hour  allowed 
to  the  said  G.  Hilton  by  the  said  Court  of  Bankruptcy  for  finishing 
his  examination.  That  afterwards,  and  after  such  notice  had  been 
given  in  theLondon  Gaxette  as  aforesaid,  to  wit,  on  the  said  16th  day 
of  March,  in  the  year  aforesaid,  notice  in  writing  of  his  the  said 
G.  Hilton  having  been  so  declared  and  adjudged  a  bankrupt,  and 
of  the  said  sittings  of  the  said  Court  of  Bankruptcy,  the  said  Court 
of  Bankruptcy  then  and  there  being  duly  authorized  to  act  in  the 
prosecution  of  the  said  fiat  as  aforesaid,  was  left  at  the  usual  and 
last  known  place  of  abode  and  business  of  the  said  G.  Hilton,  to 
wit  in  the  High-street  aforesaid,  at  the  parish  of  Hythe  aforesaid, 
in  the  county  of  Kent  aforesaid,  he  the  said  G.  Hilton  not  being 
then  in  prison,  by  which  said  last-mentioned  notice  he  the  said 
G.  Hilton  was  required  personally  to  be  and  appear  before  Edward 
Holroyd,  Esq.,  he  the  said  Edward  Holroyd  then  being'a  Commis- 
sioner of  her  Majesty's  Court  of  Bankruptcy,  and  then  being  the 
Commissioner  acting  in  the  prosecution  of  the  said  fiat,  at  signt  of 
the  said  notice,  on  the  said  25th  day  of  March  then  instant,  at  eleven 
of  the  clock  in  the  forenoon  precisely,  and  on  the  said  27th  day 
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Qftax  of  April  then  next,  at  eleven   of  the    clock    in    the   forenoon 
*•  precisely,  the   said    last-mentioned  day  and   hour  being  the  day 

*™"*  and  hour  of  the  said  day  allowed  to  the  said  G.  Hilton  to 
finish  his  said  examination  at  the  Court  of  Bankruptcy,  Basing- 
hall-street,  London,  then  and  there  to  be  examined,  and  to 
make  a  full  and  true  discovery  and  disclosure  of  all  his  the  said 
6.  Hilton's  estate  and  effects.  That  although  the  said  G.  Hil- 
ton did  on  the  said  ^th  day  of  March  personally  appear  and 
surrender  to  the  said  Court  of  Bankruptcy,  and  although  the  said 
Court  of  Bankruptcy  did  sit  at  the  said  hour  of  eleven  m  the  fore- 
noon of  the  said  27th  day  of  April  in  the  year  aforesaid,  to  wit, 
at  Basinghall-street,  in  London,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  yet  they  say  that  at  the  parish  of  Saint 
Michael  Bassishaw  aforesaid,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  the  said  G.  Hilton 
feloniously,  wilfully,  and  contemptuously,  did  not  submit  to  be 
examined  before  the  said  Court  of  Bankruptcy  upon  oath,  or  in  any 
manner  whatsoever,  upon  the  said  27th  day  of  April,  at  the  said 
hour  of  eleven  in  the  forenoon  of  the  said  day,  being  the  said  day 
and  hour  so  allowed  him  as  aforesaid  for  finishing  his  examination, 
but  then  and  there,  to  wit,  at  the  parish  of  Saint  Michael  Bassishaw 
aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of  the 
said  Court,  at  the  said  last-mentioned  hour  on  the  said  last-mentioned 
day,  feloniously  and  contemptuously  did  absent  himself,  and  did 
altogether  fail  and  omit  so  to  submit  himself  either  at  the  said  last- 
mentioned  hour  or  at  any  other  period  wlmtsoever  on  the  said  last- 
mentioned  day,  with  intent  then  and  there  and  thereby  to  defraud 
the  creditors  of  the  said  G.  Hilton,  against  the  form  of  the  statute, 
&C.,  and  against  the  peace,  &c.^ 

Second  Count — "  That  heretofore,  and  before  the  commission  of 
the  offence  hereinafter  next  mentioned,  the  said  G.  Hilton,  being  a 
trader  within  the  meaning  of  the  laws  then  in  force  relating  to  bank- 
rupts, was  indebted  to  J.  H.  Warter  and  another,  his  partner  in 
trade,  in  a  certain  sum  of  money  exceeding  the  sum  of  50/.,  to  wit, 
the  sum  of  SSIL  Is.  6d.,  for  the  price  and  value  of  certain  goods  and 
merchandise  before  then  sold  and  delivered  by  the  said  J.  H.  Warter 
and  another  to  the  said  G.  Hilton,  and  that  the  said  G.  Hilton, 
being  such  trader  as  in  this  count  mentioned,  and  indebted  as  in 
this  count  also  mentioned,  did  commit  an  act  of  bankruptcy,  to  wit, 
by  making  and  causing  to  be  made  a  certain  fraudulent  gift,  deli- 
very, and  transfer  of  his  goods  and  chattels  to  a  certain  person,  to 
wit,  to  one  S.  Hilton,  with  intent  thereby  to  defeat  and  dday  the  cre- 
ditors of  the  said  G.  Hilton.  That  afterwards,  to  wit,  on  the  1st 
day  of  March,  in  the  year  aforesaid,  a  fiat  in  bankruptcy  was  duly 
issued  against  the  said  G.  Hilton,  and  such  proceedings  were  there- 
upon and  therein  had  and  taken  that  the  said  G.  Hilton  was  after- 
wards, to  wit,  on  the  8th  day  of  March,  in  the  year  aforesaid,  in  the 
parish  of  Saint  Michael  Bassishaw  aforesaid,  in  London  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  duly 
declared  and  adjudged  bankrupt,  of  all  which  notice  in  writing  was 
afterwards,  to  wit,  on  the  16th  day  of  March,  in  the  year  aforesaid, 
left  at  the  usual  place  of  abode  and  place  of  business  of  the  said 
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C  HilUni,  to  wit,  in  the  High-street,  at  the  parish  of  Hythe,  in  the   T«  Qpnor 
OQUDty  of  Kent,  he  the  said  G.  Hilton  not  then  being  in  prison,  and  ^- 

notice  in  writing  was  then  and  there,  to  wit,  on  the  said  16th  day  of  Hnaoy* 
March,  in  the  year  aforesaid,  given  in  the  London  Gazette^  of  the 
issuing  of  the  said  fiat  in  this  count  mentioned,  and  of  the  sittings  of 
the  Court  authorized  to  act  in  the  prosecution  of  the  said  fiat 
Mpdnst  him  the  said  G.  Hilton,  to  wit,  the  Court  of  Bankruptcy  in 
£ttinghall-6treet,  in  London,  and  within  the  jurisdiction  of  tne  said 
Centml  Criminal  Court  That  the  said  6.  Hilton  having  been 
adjudged  and  declared  bankrupt  as  in  this  count  aforesaid,  and  the 
said  notice  having  been  given  as  in  this  count  aforesaid,  he  the  said 
G.  Hilton,  at  the  parish  of  Saint  Michael  Bassishaw  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  feloniously  and  contemptuously  did  not  at  the  hour 
and  upon  the  day  allowed  him  for  finishing  his  last  examination,  to 
wit^  the  hour  of  eleven  in  the  forenoon  of  the  27th  day  of  April,  in 
the  year  aforesaid,  submit  himself  to  be  examined  upon  oath  before 
the  said  Court  so  authorized  to  act  in  the  prosecution  of  the  said 
fiat,  or  at  any  other  period  of  the  said  last-mentioned  day  what- 
soever, but  then  and  there  feloniously  and  contemptuously  did 
absent  himself,  and  wholly  omit  and  neglect  so  to  suomit  himself 
dither  at  the  said  hour  of  eleven,  or  at  any  hour  whatsoever  of  the 
SBid  last-mentioned  day,  with  intent  then  and  there  and  thereby  to 
defraud  the  creditors  of  the  said  G.  Hilton,  against  the  form  of  the 
statute,  &c.«  and  against  the  peace,  hc^ 

Third  Count.—"  That  heretofore,  and  before  the  commission  of 
the  offence  hereinafter  next  mentioned,  the  said  G.  Hilton  had  been 
adjudged  bankrupt,  and  that  the  said  G.  Hilton,  at  the  parish  of 
Saint  Michael  Bassishaw,  in  London,  and  within  the  jurisdiction  of 
the  Central  Criminal  Court,  feloniously  and  contemptuously  did 
not  at  the  hour  and  upon  the  day  allowed  to  him  the  said  G.  Hilton 
for  finishing  his  exammation,  to  wit,  the  27th  day  of  April,  at  the 
hour  of  eleven  o^clock  of  the  forenoon  of  that  day,  after  notice  thereof 
in  writing  had  been  left  at  the  usual  and  last  known  place  of  abode 
and  business  of  the  said  G.  Hilton,  he  not  then  being  in  prison,  and 
notice  given  in  the  London  Gazette  of  the  issuing  ofthe  fiat  against 
him,  and  of  the  sittings  of  the  Court  authorized  to  act  in  the  pro- 
secution of  the  said  &it  against  him  the  said  G.  Hilton,  submit  to 
be  examined  before  such  last-mentioned  Court  upon  oath,  but  then 
and  there,  to  wit,  on  the  said  S7th  day  of  April,  in  the  year  afore- 
said, at  the  hour  last  aforesaid,  at  the  parish  last  aforesaid,  in  Lon- 
don aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Cri- 
minal Court,  altogether  feloniously  and  contemptuously  did  absent 
himself,  and  omit,  fail,  and  neglect  so  to  submit  himself,  either  at  the 
said  hour  of  eleven,  or  at  any  other  period  whatsoever  of  the  said 
last^mentioned  day,  with  intent  thereby  then  and  there  to  defraud 
the  creditors  of  the  said  G.  Hilton,  agamst  the  form  of  the  statute, 
8cc.,  and  against  the  peaoe,  bc.**^ 

Fourth  Count. — ^^  That  heretofore,  and  before  the  commission  of 
the  offence  hereinafter  in'  this  count  mentioned,  to  wit,  on  the  24th 
day  of  February,  in  the  year  of  our  Lord  1847,  the  said  G.  Hilton, 
being  a  trader  within  the  meaning  of  the  laws  then  in  force  relating 
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Thi  Quxin   to  bankrupts,  was  indebted  to  J.  H.  Warter  and  another,  his  partner 

^'  in  trade,  in  a  certain  sum  of  money  exceeding  the  sum  of  60/.,  to  wit, 

Hilton,      ^j^^  ^^^  ^f  gg^y^  jg  g j^  f^^  ^j^^  p^^^^  ^^j  ^^^^^  ^f  certain  goods 

before  then  sold  and  delivered  by  the  said  J.  H.  Warter  and 
another  to  the  said  G.  Hilton.  That  the  said  G.  Hilton,  being  such 
trader  as  in  this  count  aforesaid,  and  being  indebted  as  in  the  said 
count  aforesaid,  afterwards,  to  wit,  on  the  day  and  in  the  year  last 
aforesaid,  to  wit,  at  the  parish  of  Hythe,  in  the  county  of  Kent,  did 
commit  an  act  of  bankruptcy,  to  wit,  by  then  and  there  making  and 
causing  to  be  made  a  certain  fraudulent  gift,  delivery,  and  transfer 
of  his  goods  and  chattels,  to  wit,  to  one  S.  Hilton,  with,  intent 
thereby  to  defeat  and  delay  the  creditors  of  the  said  G.  Hilton. 
That  afterwards,  to  wit,  on  the  1st  day  of  March,  in  the  year  of  our 
Lord  1847,  a  certain  fiat  in  bankruptcy  was  in  due  form  of  law 
issued  against  the  said  G.  Hilton,  whereupon  the  said  G.  Hilton 
afterwards  and  before  the  commission  of  the  offence  hereinafter  next 
mentioned,  to  wit,  on  the  8th  daj  of  March,  in  the  year  aforesaid,  was 
by  a  certain  adjudication  in  wnting  under  the  hand  of  J.  S.  M.  Fon* 
blarique,  Esq.,  then  being  a  Commissioner  of  her  Majesty's  Court 
of  Bankruptcy,  in  due  form  of  law  adjudged  and  declared  a  bank- 
rupt, the  said  Court  of  Bankruptcy  and  the  said  J.  S.  M.  Fon- 
blanque  respectively  then  and  there  being  duly  authorized  and 
empowered  to  make  such  adjudication  in  that  behalf,  and  to  act 
in  the  prosecution  of  the  saia  fiat  in  this  count  mentioned.  That 
thereupon,  to  wit,  on  the  9th  day  of  March,  in  the  year  aforesaid,  a 
duplicate  of  the  said  adjudication  was  served  upon  the  said  G.Hilton, 
so  adjudged  bankrupt  as  in  this  count  mentioned,  to  wit,  by  leaving 
the  same  at  his  usual  plase  of  abode  and  place  of  business,  to  wit, 
in  the  High-street,  at  the  parish  of  Hythe,  in  the  county  of  Kent. 
That  no  cause  having  been  shewn  to  the  said  Court  of  Bankruptcy 
for  the  annulling  of  the  said  adjudication,  the  said  Court  of  Bank- 
ruptcy forthwith,  after  the  expiration  of  five  days  from  the  service 
of  the  said  duplicate  of  adjuaication,  as  in  this  count  aforesaid,  to 
wit,  on  the  16th  day  of  March,  in  the  year  aforesaid,  at  the  parish 
of  Saint  Michael  Bassishaw  aforesaid,  in  London  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  did 
cause  notice  of  such  last-mentioned  adjudication  to  be  given  in  the 
London  GazetiCy  and  did  thereby  appoint  two  public  sittings  of  the 
said  Court  of  Bankruptcy  for  the  said  G.  Hilton  to  surrender  and 
conform  according  to  law,  the  first  of  which  said  last-mentioned 
sittings  was  thereby  then  and  there  appointed  for  the  25th  day  of 
March  then  instant,  at  the  hour  of  eleven  in  the  forenoon  thereof 
precisely,  and  the  last  of  which  said  sittings  was  thereby  then  and 
there  appointed  for  the  27th  day  of  April  then  next,  at  the  said 
hour  of  eleven  in  the  forenoon  thereof  precisely,  which  said  last- 
mentioned  day  was  a  day  not  less  than  tnirty  days,  and  not  exceed- 
ing sixty  days,  from  the  said  last-mentioned  notice  and  advertisement 
in  the  London  Gazette^  and  was  the  day  limited  for  such  surrender 
of  the  said  G.  Hilton.  That  afterwards,  and  after  such  notice  had 
been  given  in  the  London  Gazette  as  in  this  count  aforesaid,  to  wit, 
on  the  said  16th  day  of  March,  in  the  year  aforesaid,  notice  in 
writing  of  his  the  said  G.  Hilton  having  been  so  adjudged  and 
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declared  bankrupt,  and  of  the  said  sittings  in  this  count  mentioned   Tu  Qimv 

of  the  said  Court  of  Bankruptcy,  the  said  Court  of  Bankruptcy      ii^\ 

then  and  there  being  duly  authorized  to  act  in  the  prosecution  of 

the  said  fiat,  as  in  this  count  aforesaid,  was  left  at  the  usual  and  last 

known  place  of  abode  and  business  of  the  said  G.  Hilton,  to  wit,  in 

the  High-street  aforesaid,  at  the  parish  of  Hythe  aforesaid,  in  the 

county  of  Kent  aforesaid,  the  said  G.  Hilton  not  then  bein^  in 

prison,  by  which  said  last-mentioned  notice  he  the  said  G.  Hilton 

was  required  personally  to  be  and  appear  before  E.  Holroyd,  Esq., 

then  being  a  Commissioner  of  her  Majesty's  Court  of  Bankruptcy, 

and  then  bein^  the  Commissioner  acting  in  the  prosecution  of  the 

said  last-mentioned  fiat,  at  sight  of  the  said  notice,  on  the  said  S5th 

day  of  March  then  instant,  at  eleven  of  the  clock  in  the  forenoon 

precisely,  and  on  the  said  27th  day  of  April  then  next,  at  eleven  of 

the  clock  in  the  forenoon  precisely,  at  the  Court  of  Bankruptcy, 

Basinghall-street,  London,  then  and  there  to  be  examined,  and  to 

make  a  full  and  true  discovery  and  disclosure  of  all  his  the  said 

G.  Hilton's  estate  and  effects.    That  the  said  G.  Hilton  having  been 

so  declared  and  adjudged  bankrupt  as  in  this  count  aforesaid,  and 

the  said  last-mentioned  notice  having  been  so  given  as  in  this  count 

aforesaid,  although  the  said  Court  of  Bankruptcy  did  sit  on  the 

said  27th  day  of  April,  in  the  year  aforesaid,  at  the  hour  of  eleven  of 

the  clock  of  the  said  day,  and  from  thence  until  the  hour  of  three  of 

the  clock  in  the  said  day,  to  wit,  at  Basinghall-street,  in  London, 

and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  he 

the  said  G.  Hilton  feloniously  and  contemptuously  did  not  on  the 

S7th  day  of  April,  so  limited  for  the  surrender  of  him  the  said 

6.  Hilton,  as  in  this  count  aforesaid,  and  before  three  of  the  clock 

of  that  day,  at  the  parish  of  St.  Michael  Bassishaw  aforesaid,  in 

London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 

Criminal  Court,  surrender  himself  to  the  said  Court  of  Bankruptcy, 

but  then  and  there,  to  wit,  on  the  said  last-mentioned  day,  in  the 

year  aforesaid,  at  the  parish  of  Saint  Michael  Bassishaw  aforesaid, 

m  London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 

Criminal  Court,  feloniously  and   contemptuously  did   altogether 

absent  himself  and  altogether  fail  to  surrenaer  himself  at  any  period 

whatsoever  on  the  said  day,  with  intent  thereby  then  and  there  to 

defraud  the  creditors  of  the  said  G.  Hilton,  against  the  form  of  the 

statute,  &c.,  and  against  the  peace,  &c.^ 

Fifth  Count. — "  That  heretofore,  and  before  the  commission  of  the 
offence  hereinafter  next  mentioned,  the  said  G.  Hilton,  being  a 
trader  within  the  meaning  of  the  laws  then  in  force  relating  to  bank- 
rupts, was  indebted  to  J.  H.  Warter  and  another,  his  partner  in 
trade,  in  a  certain  sum  of  money  exceeding  the  sum  of  50/.,  to  wit, 
the  sum  of  287Z.  Is.  6d,,  for  the  price  and  value  of  certain  goods 
and  merchandise  before  then  sold  and  delivered  by  the  said  J.  H. 
Warter  and  another  to  the  said  G.  Hilton.  And  that  the  said 
G.  Hilton,  being  such  trader  as  in  this  count  mentioned,  and 
indebted  as  in  this  count  also  mentioned,  did  commit  an  act  of 
bankruptcy,  to  wit,  by  making  and  causing  to  be  made  a  certain 
fraudulent  gift,  delivery,  and  transfer  of  his  goods  and  chattels  to  a 
certain  person,  to  wit,  one  S.  Hilton,  with  intent  thereby  to  defeat 
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'IteTQ^mtN   and  delay  the  creditors  of  the  said  G.  Hilton.     That  afterwards,  to 
*•  wit,  on  the  1st  day  of  March,  in  the  year  aforesaid,  a  fiat  in  bank- 

°*^*  ruptcy  was  duly  issued  against  the  said  G.  Hilton,  and  such  pro- 
ceedings were  thereupon  and  therein  had  and  taken,  that  the  said 
G.  Hilton  was  afterwards,  to  wit,  on  the  8th  day  of  March,  in  the 
year  aforesaid,  at  the  parish  of  Saint  Michael  Bassishaw  aforesaid, 
m  London  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  duly  declared  and  adjudged  bankrupt,  of  all  which 
notice  in  writing  was  afterwards,  to  wit,  on  the  16th  day  of  March, 
in  the  year  aforesaid,  left  at  the  usual  place  of  abode  and  place  of 
business  of  the  said  G.  Hilton,  to  wit,  in  the  High-street,  at  the 
parish  of  Hythe,  in  the  county  of  Kent,  he  the  said  G.  Hilton  not 
then  being  in  prison,  and  notice  in  writing  was  then  and  there,  to 
wit,  on  the  said  16th  day  of  March,  in  the  year  aforesaid,  given  in 
the  London  Gaxette  of  the  issuing  of  the  fiat  in  this  count  men* 
tioned,  and  of  the  sittings  of  the  Court  authorized  to  act  in  the 
prosecution  of  the  said  fiat  in  this  count  mentioned  against  the  said 
G.  Hilton,  to  wit,  the  Court  of  Bankruptcy,  in  Basmghall-street, 
in  London,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court.  That  the  said  G.  Hilton,  having  been  adjudged  and 
declared  bankrupt,  as  in  this  count  aforesaid,  and  the  said  notice 
having  been  given,  he  the  said  G.  Hilton  feloniously  and  con- 
temptuously did  not,  before  three  of  the  clock  upon  the  day  limited 
for  the  surrender  of  him  the  said  G.  Hilton,  to  wit,  the  said  27th 
day  of  April,  in  the  year  aforesaid,  surrender  himself  to  the  said 
Court  of  Bankruptcy,  but  then  and  there,  to  wit,  on  the  said  last- 
mentioned  day,  in  the  year  aforesaid,  at  the  parish  of  Saint  Michael 
Bassishaw  aforesaid,  in  London  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  feloniously  and  contemp- 
tuously did  altogether  absent  himself,  and  altogether  fail  to  sur- 
render himself  to  the  said  Court  of  Bankruptcy,  at  any  period  on 
the  said  last-mentioned  day,  with  intent  thereby  then  and  there  to 
defraud  the  creditors  of  the  said  G.  Hilton,  against  the  form  of  the 
statute,  &c.,  and  against  the  peace,  fee."" 

Sixth  Count. — '«  That  heretofore,  and  before  the  commission  of 
the  ofience  hereinafter  next  mentioned,  the  said  G.  Hilton  had  been 
adjudged  a  bankrupt,  and  that  the  said  G.  Hilton,  at  the  parish  of 
Saint  Michael  Bassishaw  aforesaid,  in  London  aforesaid,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  feloniously  and 
contemptuously  did  not,  upon  the  day  limited  for  the  surrender  of 
the  said  G.  Hilton,  to  wit,  the  27th  day  of  April,  in  the  year  afoie- 
said,  and  before  three  of  the  clock  of  the  said  last-mentioned  day, 
after  notice  in  writing  had  been  left  at  the  usual  and  last  known 
place  of  abode  and  business  of  the  said  G.  Hilton  (he  not  then  being 
in  prison),  and  notice  given  in  the  London  Gaxette  of  the  issuing 
of  the  fiat  against  him,  and  of  the  sittings  of  the  Court  authorized 
to  act  in  the  prosecution  of  the  said  fiat  against  him,  surrender  him- 
self to  the  said  Court  of  Bankruptcy,  but  then  and  there,  to  wit, 
on  the  said  last-mentioned  day,  in  the  year  aforesaid,  at  the  parish 
of  Saint  Michael  Bassishaw  aforesaid,  in  London  aforesaid,  and 
within  the  iurisdiction  of  the  said  Central  Criminal  Court,  fdlo- 
niously   and  contemptuously  did  altogether  absent  himself,  and 
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altogether  fail  to  surrender  himself  to  the  said  Court  of  Bankruptcy   T^s  Qfoam 
at  any  period  on  the  said  last-menticuied  day,  with  intent  thereby  to      ^J^ 
defraua  the  creditors  of  the  said  G.  Hilton,  against  the  form  of  the         **"" 
statute,  &c.,  and  against  the  peace,  &c.'" 

On  the  part  of  tne  prosecution,  the  adjudication  of  the  defendant 
being  a  bankrupt,  its  publication  in  the  GaxettCy  the  appointment 
of  the  two  days  for  surrendering  and  finishing  his  examination,  and 
that  the  bankrupt  did  not  submit  himself  to  be  examined  on  the 
second  day,  were  all  that  was  proved  in  evidence. 

BaUantine  and  Parryy  for  tne  defendant,  contended,  at  the  close 
of  the  case  for  the  prosecution,  that  there  was  no  sufficient  evidence 
of  bankruptcy  to  go  to  the  jury.  The  proof  of  the  adjudication 
was  not  enough  upon  a  criminal  charge :  the  prosecution  should 
have  shewn  the  preliminary  steps  to  such  adjudication.  The  statute 
on  which  this  indictment  was  framed  was  a  highly  penal  one,  and 
therefore  to  be  construed  with  the  utmost  strictness.  The  question 
was  not  whether  he  had  been  adjudged  a  bankrupt,  but  whether,  in 
&ct,  he  was  one.  R.  v.  Jones  (4  B.  &  Ad.  34f5)  was  precisely  in 
point.  There  may  have  been  neither  an  act  of  bankruptcy  nor  a 
petitioning  creditor's  debt,  nor  a  trading ;  and  yet  it  was  sought  to 
convict  this  man  of  an  offence  which  includes  all  three. 

Cresswell,  J. — But  is  not  the  question  this — Whether  the 
Gazette  does  not,  in  fact,  prove  all  those  things  ? 

Pollock,  C.  B. — The  Act  says,  "  If  any  one  adjudged  a  bank- 
rupt shall  not  do  certain  things,^  &c.  (a)  Now  the  Court  of  Bank- 
ruptcy is  a  court  of  record,  and  if  it  adjudges  a  man  to  be  bank- 
rupt, he  must  be  presumed  to  be  so.  You  are  not  to  rely  on  the 
Court  having  made  a  mistake.  But  even  supposing  that,  upon  the 
9Snd  section  of  the  statute,  the  prosecution  was  bound  to  prove  the 
facts  on  which  the  adjudication  was  founded,  the  24th  section  (6) 

(a)  The  32nd  sectioii  of  the  statnte  Is  ai  follows :— '*  That  if  any  person  adjudged  bank- 
rvpt  after  the  commencement  of  this  Act  shall  not,  upon  the  day  limited  for  the  surrender 
€f  inch  bankrupt,  and  before  three  of  the  clock  of  such  day,  or  at  the  hour  and  upon  the 
4Kf  allowed  him  for  finishing  his  examination,  after  notice  thereof  in  writing,  to  be  left  at 
the  usual  or  last  known  place  of  abode  or  business  of  such  person,  or  personal  notice  in 
ease  such  person  be  then  in  prison,  and  notice  given  in  the  London  Oazetie  of  the  issuing  of 
the  flat,  and  of  the  sittings  of  the  Court  authorized  to  act  in  the  prosecution  of  the  flat 
against  him,  surrender  himself  to  such  Court,  and  sign  or  subscribe  such  surrender,  and 
SQJbmit  to  be  examined  before  such  Court,  from  time  to  time  upon  oath ;  or  if  any  such 
brnkrupt,  upon  such  examination,  shall  not  discover  all  his  real  and  personal  estate,  and 
how,  and  to  whom,  upon  what  consideration,  and  when  he  disposed  of,  assigned,  or  trans- 
ferred any  of  such  estate,  and  all  books,  papers,  and  writings  relating  thereunto  (except  such 
part  as  shall  have  been  really  and  bond  fide  before  sold  or  disposed  of  in  the  way  of  hie 
trade,  or  laid  out  in  the  ordinary  expense  of  his  family)  ;  or  if  any  such  bankrupt  shall  not 
vpon  such  examination  deliver  up  to  the  said  Court  all  such  part  of  such  estate,  and  all 
books,  papers,  and  writings  relating  thereunto,  as  shall  be  in  his  possession,  custody,  or 
power  (except  the  necessary  wearing  apparel  of  himself,  his  wife,  and  children) ;  or  if  any 
anefa  bankrupt  shall  remove,  conceal,  or  embezzle  any  part  of  such  estate  to  the  value  of 
ten  pounds  or  upwards,  or  any  books  of  account,  papers,  or  writings  relating  thereto,  with 
intent  to  defraud  his  creditors,  every  such  bankrupt  shall  be  deemed  guilty  of  felony,  and  be 
liaUe  to  be  transported  for  life,  or  for  such  term,  not  less  than  seven  years,  as  the  Court 
before  which  he  shall  be  convicted  shall  adjudge,  or  shall  be  liable  to  be  imprisoned,  with  or 
without  hard  labour,  in  any  common  gaol,  penitentiary  house,  or  house  of  correction,  for 
any  term  not  exceeding  seven  years." 

(b)  The  24th  section  declares  '*That  if  the  bankrupt  shall  not  (if  he  were  witiiin  the 
United  Kingdom  at  the  date  of  the  adjudication),  within  twenty-one  days  after  the  adver- 
tiaenent  of  the  bankruptcy  in  the  London  Oaxetttt  or  (if  he  were  in  any  other  part  of 
Bmope  at  the  date  of  the  abjudication)  within  three  months  after  such'advertisement,  or  (if 
ka  were  elsewhere  at  the  date  of  the  adjudication)  within  twelve  months  after  such  adver- 
tlaement,  have  commenced  an  action,  suit,  or  other  proceeding  to  dispute  or  annul  the  fiat. 
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Tb»  Qquv    renders  this  unnecessary  where  the  bankrupt  has  not  disputed  the 

j-^*'         fiat.     Supposing  it  were  made  penal  for  any  one  against  whom  a 

^^'     judgment  nad  been  obtained  to  do  certain  things,  surely  it  would 

be  sufficient  to  produce  the  record  of  the  judgment  without  proving 

the  issuing  of  the  writ,  the  declaration,  &c.,  or  that  the  judgment 

was  correct  ? 

Ballantine  submitted  that,  without  the  24th  section,  J7.  v.  Jones 
was  an  authority  that  mere  proof  of  the  adjudication  was  insufficient ; 
and  if  so,  he  had  now  to  contend  that  that  section  did  not  alter  the 
case.  True,  it  said  that  the  adjudication  should  be  evidence  in  all 
cases ;  but  these  words  were  controlled,  according  to  a  well-known 
xule  of  law,  by  those  which  followed  them,  viz.,  in  all  actions  at  law, 
fOT  suits  in  equity.  Nothing  was  said  about  criminal  cases ;  and  in 
the  absence  of  such  words  the  Court  would  not  import  them  into 
the  statute.  The  next  objection  was  founded  on  the  case  of  22.  v. 
J^enrick  (1  Cox^s  Cr.  L.  Rep.  146).  There  the  same  point  arose, 
though  its  decision  eventually  became  immaterial ;  but  Mr.  Justice 
Erie  said,  ^^  Either  at  the  day  for  the  first  examination,  or  at  the 
last,  he  is  bound  to  surrender ;  but  if  he  has  surrendered  at  any 
time,  he  has  complied  with  the  terms  of  the  Act  of  Parliament.^ 
Now  in  the  present  case  the  bankrupt  had  surrendered  on  the  first 
day,  and  according  to  the  above  dictum  he  had  done  all  the  Act 
could  compel  him  to  do. 

Pollock,  C.  B. — But  in  the  case  of  R,  v.  Kenrick^  the  indict- 
ment was  for  not  surrendering,  and  it  was  clear  he  had  surrendered. 

Ballantine. — The  words  of  the  statute  are,  unless  he  shall  sur- 
render on  the  first  day,  or  on  the  second.  In  this  case  it  is  clear 
he  surrendered  on  the  first  day. 

Clarkson  and  Bodkin,  for  the  prosecution. — A  distinction  had 
been  drawn  between  adjudicating  and  properly  adjudicating ;  but 
it  was  not  as  in  former  times  the  act  of  mere  commissioners ;  it  was 
the  act  of  a  Court  of  record,  and  therefore  of  much  more  authority. 
Until  lately  a  Court  of  Quarter  Sessions  might  have  tried  such  a 
case  as  this;  and  if  the  principle  now  contended  for  was  the  true  one, 
two  county  magistrates  might  have  reversed  the  decision  of  a  Court 
of  record.  But  even  if  the  adjudication  was  not  prima  facie  suf- 
ficient, the  S4th  section  renders  it  abundantly  so,  where  no  steps 
have  been  taken  by  the  bankrupt  to  annul  the  fiat.  The  case  of 
jR.  V.  Jones  was  decided  upon  the  6  Geo.  4,  c.  16,  which  contained 
no  such  section  as  that  above  referred  to.  As  to  the  case  of  S.  v. 
JKenricky  the  point  in  issue  in  the  present  one  was  not  discussed. 
Here  the  charge  was,  that  he  did  not  submit  himself  to  be  exam- 
ined,— a  distinct  charge  from  that  of  not  surrendering ;  because  he 

and  shall  not  hare  protecnted  the  same  ^ith  due  dUigence  and  ^ith  effect,  the  Gasre^te  con- 
taining snch  adyerdsement  shall  be  conclnsiye  eyideoce  in  all  cases  as  against  snch  bank- 
rupt, and  in  all  actioos  at  law,  or  suits  in  equity,  brought  by  the  assignees  for  any  debt  or 
demand  for  which  such  bankrupt  might  have  sustaioed  any  action  or  suit  had  he  not  been 
adjudged  bankrupt,  that  such  person  so  adjudged  bankrupt  became  a  bankrupt  before  the 
date  and  suing  forth  of  snch  fiat,  and  that  snch  fiat  was  sued  forth  on  the  day  on  which  the 
tame  is  stated  in  the  Gazette  to  bear  date,  saying  all  rights  which  shall  haye  accrued  to  any 
such  person  as  aforesaid  preyious  to  the  commencement  of  thia  Act,  and  in  respect  w 
which  any  proceedings  shall  be  pending  at  the  time  of  the  commencement  of  this  Act, 
which  shall  be  adjudged  and  determined  as  if  this  Act  bad  not  been  passed." 
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ma^  surrender  on  the  first  da^,  obtain  his  protection,  and  never  Tn  itanx- 
again  present  himself  for  examination.     Surely  this  would  not  be  a  «•     , 

compliance  with  the  Act  ?  Hix.it*' 

Ballantine  was  heard  in  reply. 

Pollock,  C.  B. — I  am  disposed  to  think  that  the  S2nd  section  of 
the  statute  makes  it  penal  for  a  bankrupt  not  to  obey  the  bankrupt 
laws  after  adjudication.  Every  care  is  taken  that  adjudication  shall 
not  be  made  without  full  notice  to  the  bankrupt.  He  may  object 
to  it  before  it  is  advertised  in  the  Gazette^  and  may  take  steps  to 
annul  it  upon  good  grounds  afterwards  :  but  if  he  dbes  neither,  the 
Act  says  he  shall  not  defy  the  authority  of  the  Court,  and  for  the 
first  time,  when  made  penally  responsible,  allege  what  might,  if  true, 
have  been  effectually  alleged  before.  The  language  of  the  statute 
is  very  cautious.  It  begins  by  calling  the  man  a  trader,  and  nothing 
more,  until  we  arrive  at  the  23rd  section,  when  the  adjudication 
having  taken  place,  it  calls  him  ^^  the  person  so  adjudged  to  be  a 
bankrupt,"^  certain  time  is  given  him  within  which  to  appeal,  and  it 
is  not  until  it  speaks  of  proceedings  subsequent  to  this  period  that 
it  calls  him  a  bankrupt.  But  even  supposing  that  it  the  SSnd 
section  stood  alone,  the  proof  of  adiudication  merely  would  be 
insufficient ;  the  24th  section  comes  in  aid  by  declanng  that  the 
Gaxette  shall  in  all  cases  be  sufficient  evidence  of  the  facts  on  which 
the  adjudication  proceeded.  It  has  been  contended  that  the  words 
^  in  all  cases  ^  are  limited  by  those  which  follow,  and  do  not  include 
criminal  cases ;  and  if  I  found  the  penal  clauses  in  one  statute,  and 
those  which  merely  related  to  the  bankruptcy  in  another,  I  might 
be  disposed  to  think  this  a  reasonable  interpretation  ;  but  those  who 
framed  this  Act  clearly  had  the  criminal  procedure  in  view,  and  I 
think,  therefore,  when  they  say  ^'  all  cases,^  they  mean  criminal  as 
well  as  civil. 

Cbesswell,  J.,  concurred. 

Ballantine  then  addressed  the  jury,  and  was  contending,  on  the 
authority  of  £.  v.  Hill  (1  C.  &.  K.  168),  that  the  defendant  could 
not  be  found  guilty  without  some  evidence  being  given  of  iheint&fity 
by  not  surrendering,  to  defraud  his  creditors,  when  he  was  inter- 
rupted by 

JPollock,  C.  B.,  who  said,  that  as  that  was  entirely  a  question  of 
law,  and  one  well  worthy  of  consideration,  it  might  be  reserved  for 
future  discussion,  and  the  jury  mi^ht  return  a  special  verdict  of 

fuilty,  with  a  statement  that  no  evidence  of  an  intent  to  defraud 
ad  been  adduced. 

This  was  acceded  to,  and  a  verdict  was  ultimately  returned  in 
the  following  terms : — That  all  the  allegations  in  the  3rd  and  6th 
counts  of  the  indictment  were  made  out  except  those  which  alleged 
an  intent  to  defraud  the  creditors. 

The  learned  judges  intimated  that  they  would  consider  the  point, 
and  if  they  entertained  any  doubt  upon  it  they  would  reserve  the 
question  for  the  fifteen  judges.     On  the  30th  of  October,  however, 

Cresswsll,  J.,  delivered  the  judgment  at  which  he  and  the  Chief 
Baron  had  arrived. — I  have  had  a  communication  from  the  Lord 
Chief  Baron  on  the  case  of  George  Hilton,  tried  yesterday,  and  who 
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THKQjneiv    was  indicted  in  one  count  fer  not  surrendering  on  the  da^  limited 
'^  for  his  surrender ;  and  in  another,  upon  the  day  appcnnted  for 

finishing  his  examination:  those  were  the  two  counts  on  which  a. 
special  verdict  was  declared,  and  it  found  as  to  one,  that  the  adjudi- 
cation bad  been  advertised  in  the  London  Gazette  ;  that  a  certain 
day  was  limited  for  the  defendant's  surrendering,  but  that  he  did 
not  surrender :  in  the  other,  that  a  certain  day  was  appointed  &ac 
finishing  his  examination,  and  that  he  did  not  appear  and  sutmiit 
himself  to  pass  his  escamination.  There  were  also  allegations  in 
those  counts  that  he  so  neglected  to  surrender,  and  so  neglected  to 
submit  himself  to  that  examination,  with  intent  to  defraud  his  ere- 
ditors.  No  evidence  was  given  from  which  it  could  be  inferred  that 
such  was  his  intention.  The  jury,  of  course,  found  no  such  intehr- 
tion  upon  their  special  verdict,  and  the  question  was  discussed  as  to 
whether  it  was  an  essential  ingredient  in  the  offence  to  bring  him 
within  the  penal  clause  that  he  should  have  abstained  from  appear- 
ing with  a  view  to  defraud  his  creditors.  For  the  affirmative  of 
that  proposition,  R.  ▼.  Hill  (1  C.  &  E.  168^,  a  case  tried  before 
Lord  Denman,  was  cited,  and  it  appears  that  his  Lordship  consulted 
upon  that  point  Mr.  Justice  Patteson,  who  happened  to  be  on  the 
circuit  witn  him ;  so  that  the  decision  has  the  autority  of  two 
learned  judges.  In  that  case  the  count  did  not  allege  that  it  was 
with  intent  to  defraud  his  creditors,  but  it  averred  that  he  did  not 
before  three  o'clock  on  the  forty-second  day  after  notice  surrender 
himself  to  the  commissioner,  but  wholly  neglected  and  omitted  so  to 
do.  It  appears  that  an  objection  was  taken  that  there  was  no  evi- 
dence of  an  intention  to  defraud  the  creditors,  and  Lord  Denman 
said,  <^  I  think  the  objection  is  on  the  face  of  the  indictment  In 
my  opinion,  the  words  ^  with  intent  to  defraud  his  creditors,'  in  the 
112th  section,  override  the  whole  of  that  clause.^  If  then  it  waa 
considered  necessary  that  such  an  amendment  should  appear  in  the 
indictment,  equally  necessary  is  it  that  it  should  be  proved  whai 
alleged.  Now  it  appeared  to  me  yesterday  on  reading  the  S2nd 
section,  that  Lord  Denman  and  Mr.  Justice  Patteson  were  quite 
right  in  the  view  they  took  It  is  true  that  the  wards  "  with  intent 
to  defraud  creditors  ^  are  found  at  the  end  of  the  last  branch  of  thai: 
section  which  describes  the  acts  which  are  to  be  considered  as  felo- 
nious. The  statute  is  in  these  words  (his  Lordship  read  the  section). 
I  think  it  impossible,  then,  to  say  that  the  words  ^^  with  intent,^  &c. 
are  confined  to  the  last  part,  which  mentions  removing,  concealing, 
or  embezzling.  The  preceding  clause  says,  "  If  he  shall  not  deliver 
up  his  said  effects,^  &c.  Now  that,  of  course,  could  not  be  made 
criminal  where  there  was  no  intention  to  defraud,  for  it  would  be 
impossible  to  make  a  mere  neglect,  or  omission  of  such  a  kind,  a 
felony.  But  if  you  once  get  beyond  the  last  branch  of  the  section, 
I  do  not  see  how  you  are  to  stop  until  you  have  arrived  beyond  the 
first  part.  My  Lord  Chief  Baron  and  I  are,  on  reflection,  strength- 
ened in  the  opinion  we  entertained  yesterday ;  but  even  if  it  were 
otherwise,  he  thinks  that  two  of  us  sitting  here  ought  to  feel  bound 
by  the  judgment  of  two  learned  judges  upon  circuit,  who,  though 
not  at  the  time  sitting  together,   decided  the  point  upon  mabiitt 
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deKberation.     We  think,  therefore,  that  judgment  shauld  be  given   Tas 
m  favour  of  the  defendant ;  but  as  the  speciaf  verdict  will  form  part      -aj^ 
of  the  record,  the  prosecutor  may  bring  a  writ  of  error  if  he  thmks  '"^' 

fit. 

Note. — In  the  ooune  of  the  argament  a  doubt  was  suggested  by  Mr.  Justice  Cresiwell 
as  to  the  meaning  of  the  irords  in  the  32nd  sestion,  '*iipon  the  day  limited  for  the  4w- 
ttnder  of  such  bankrupt,  and  bdbre  three  of  the  cloek  of  such  day,  or  at  the  tisae,  and  upon 
the  day  allowed  him  for  finishing  his  examination."  His  Lordship  said,  that  on  turning  to 
the  33rd  section  he  found  these  words,  '*  But  if  at  the  expiration  of  the  said  tisM  no  eause 
•hall  have  been  shewn  to  the  satisfsetion  of  such  Court  for  the  annulling  of  ^sneh  a4|udi- 
eation,  such  Court  shall  forthwith,  after  the  expiration  of  such  time,  cansejnotiee  of  such 
adjudication  to  be  giten  In  ttie  London  Qaxetttt  and  shall  thereby  appoint  two  public 
flMMnss  of  such  Court  lor  the  bankrupt  to  surrender  and  conform,  the  last  of  ^tHileh  sittings 
•hall  be  on  a  day  not  less  than  thirty  days,  and  not  exceeding  sixty  davs,  from  such  adver- 
tisement,  and  shall  be  the  day  limited  for  such  surrender."  The  indictment  in  the  prin- 
cipal case  seemed  to  anume  that  the  first  of  tiie  days  mentioned  in  the  33nd  section  was 
tlks  first  of  the  two  days  mentioned  in  the  23rd  for^the  bankrupt  to  surrender  and  confirm, 
and  that  the  "  day  allowed  him  for  fioishing  his  examination  "  was  that  which  the  23rd 
•eetion  appointed  to  be  not  less  than  thirty  days,  and  not  exceeding  sixty  days  firom*  the 
adrertisement.  But  the  first  day  in  the  32nd  section  was  that  '*  limited  for  the  surrender 
of  the  bankrupt/*  and  the  23rd  section  used  precisely  the  same  words  in  speaking  of  the 
■eeond  day,  nothing  there  being  said  about  any  day  allowed  for  finishing  the  ba^mxpt's 
axamination.  The  meaning  then  of  the  32nd  section  of  the  statute  might  be,  that  the  day 
limited  for  the  surrender  of  the  bankrupt  was  the  '*  last  day  '*  mentioned  in  the  23rd  section, 
and  that  the  day  allowed  him  for  finishing  his  examination  might  intend  to  profide  for  any 
adjournment  of  the  esamination  f^om  the  second  day  to  some  Aitare  one,  in  case  any  sach 
Docessity  should  arise. 

Nothing  turned,  however,  upon  that  question  in  the  present  case,  his  Lordship  observing 
ttat  the  objection,  if  any,  was  upon  the  record.  It  was  not  thought  necessary,  thersftne, 
to  include  this  discussion  in  the  body  of  the  report;  but  as  any  suggestion  that  falls  from  so 
learned  a  judge  must  always  be  of  considerable  value  to  the  profession,  it  was  deemed 
proper  to  insert  his  Lordship's  observations  in  a  note. — Rap. 
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Devon  Summer  Assizes,  1847. 

Eaeter. 

(Before  Mr.  Justice  Williams.) 

The  QtTEEN  v.  Geoboe  Rose  and  Others,  (a) 

Piracy. 

By  9iat.  11  ^  12  TTm.  3,  e.  7,  s.  9,  it  is  enacted,  that  "if  any  seaman  or  mariner 
shall,  in  any  place  where  the  Admiral  has  Jurisdiction,  betray  his  trust,  and  turn 
pirate,  enemy,  or  rebel,  and  piratically  and  feloniously  run  away  with  his  or  their 
sh^  or  ships,  8fc, ;  or  if  any  person  shall  lay  violent  hands  on  his  commander, 
whereby  to '  hinder  him  from  fighting  in  d^ence  of  his  ship  and  goods  committed  to 
his  trust,  or  shall  confine  his  master,  or  make,  or  endeavour  to  make,  a  revolt  in  his 
Sfh^,  he  shall  be  a4fudged,  deemed,  and  taken  to  be  a  pirate^  felon,  and  robber,"  Sfc. 

In  an  indictment  wider  this  statute,  it  ie  no  justification  that  the  conduct  <ifthe  «qp- 
iain  had  been  unreasonable  or  vexatious,  or  that  his  orders  had  been  «i|;«sf . 

But  if  the  conduct  qf  the  captain  was  such  as  to  afford  reasonable  ground  for  con- 
eluding  that  unless  the  men  had  imprisoned  him,  the  crew,  or  some  one  or  more  of 
them,  would  have  been  in  danger  qf  their  lives,  or  qf  svffering  some  griavous  bodily 
harm  from  his  conduct,  it  is  an  answer  to  such  an  indictment. 

INDICTMENT  for  piracy  under  stat.  11  &  12  Wm.  8,  c  7,   Taa  Qobek; 
S.  y.  -p^^^^  ta%A 

CockbuTTij  Q.  C,  and  Collier,  for  the  prosecution.  Oraaai. 

Pouldeny  Sladcy  Stone,  Rowe,  Jertooody  and  Cow,  for  the  pri- 
soners. 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-law* 
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Tjsb  Qvinr        Cockhurn   stated   the  case. — The    prisoners   at  the  bar    were 
V-  indicted  under  a  statute  passed  many  years  ago,  but  still  in  force, 

^^^^  and  of  a  ver^jr  salutary  character,  the  11th  &  12th  of  Wm.  8,  c.  7. 
The  9th  section  enacted,  that  if  any  seaman  on  the  high  seas  should 
lay  violent  hands  on  his  commander,  whereby  to  hinder  him  from 
fighting  in  defence  of  his  ship  and  ^oods  committed  to  his  trust,  or 
should  confine  him,  or  make,  or  endeavour  to  make,  a  revolt  in  his 
ship,  he  should  be  adjudged,  deemed,  and  taken  to  be  a  pirate  and 
a  robber,  and  suffer  death  and  loss  of  his  goods  and  chattels.  That 
punishment  has  since  been  mitigated,  and  is  now  reduced  to  trans- 
portation or  imprisonment,  but  otherwise  the  Act  is  still  in  force, 
and  under  it  the  prisoners  at  the  bar  are  charged  with  seizing  and 
confining  the  commander  of  the  ship  and  making  a  revolt.  The 
prisoners  were  two  of  them  mates,  and  the  others  mariners,  on  board 
the  ship  James  Campbell^  of  300  tons,  which  was  bound  from  this 
country  for  Batavia  and  Singapore.  The  vessel  was  under  the 
command  of  Mr.  Wm.  Graham,  and  sailed  from  this  country  on  the 
5th  of  March  last.  At  first  every  thing  appeared  satisfactory,  with 
the  exception  that  there  was  some  slight  misunderstanding,  about  a 
week  beiore  the  transaction  to  which  he  would  presently  call  their 
attention,  between  the  captain  of  the  vessel  and  Rose,  one  of  the 
prisoners,  the  first  mate ;  out  in  that  the  rest  of  the  crew  did  not 
participate,  nor  was  it  of  a  serious  character.  On  the  S9th  of  March 
the  vessel  was  at  some  distance  off  Cape  Finisterre,  every  thing  going 
on  smoothly.  It  came  on  to  blow  a  little  fresh,  the  mate  and  some 
of  the  men  were  engaged  in  taking  in  some  of  the  studding  sails,  a 
man  named  Stratton  was  at  the  helm,  and  the  captain  was  on  the 
quarter-deck.  The  captain  seeing  something  in  the  manner  of 
Stratton  which  displeased  him,  spoke  sharply  to  him,  ordered  him 
to  leave  the  helm,  and  called  on  somebody  else  to  take  his  place. 
Being  dissatisfied  with  his  conduct,  he  told  him  to  go  and  grease 
the  masts,  which  the  captain  thought  necessary  to  be  done  at  the 
time.  Stratton,  instead  of  obeying  the  orders  of  his  captain  as  he 
was  bound,  peremptorily  refused,  and  the  captain  on  that  ordered 
all  hands  up ;  he  desired  the  mates  to  have  the  masts  greased,  which 
the  men  refused  to  do,  but  took  on  themselves,  one  and  all,  to  say 
that  thejr  would  not  do  it ;  that  it  was  the  duty  of  the  boys,  and 
that  whilst  there  were  boys  on  board  they  would  not.  The  captain 
was  rather  taken  aback  by  this  sort  of  tendency  to  mutiny  and 
direct  disobedience  to  orders :  he  positively  insistea,  and  the  men  as 
positively  refused.  He  then  said, "  If  that's  the  case.  Til  put  you  on 
short  commons;  that  beef  which  is  lying  there  you  shan't  have,** 
and  ordered  it  to  be  taken  below,  on  which  there  was  a  peremptory 
refusal  to  let  him  have  it.  The  captain,  who  observed  all  this,  and 
saw  that  it  did  not  meet  with  the  slightest  opposition  from  the 
mates,  perceived  the  disposition  of  the  crew  to  mutiny,  and  that  he 
must  act  at  once  or  there  would  be  no  authority,  went  down  and 
armed  himself  with  a  cutlass,  came  again  on  deck  and  said,  ^^  Give 
me  that  beef !  ''—and,  speaking  to  the  steward,  said,  "  Take  it  below, 
and  the  first  man  who  interferes  I  will  exercise  my  authority,  and 
cut  him  down  with  the  instrument  with  which  I  am  armed .^  The 
steward,  seeing  the  thing  was  taking  a  serious  turn,  and  that  the 
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captain  was  not  to  be  trifled  with,  obeyed ;  the  beef  was  taken  Tn  Qumi 
bdow,  and  the  captain  also  went  below  and  put  his  cutlass  away,  ^* 
and  shortly  after  came  again  on  deck.  After  staying  some  time,  he  OxMafc 
went  down  again,  and  had  his  dinner ;  in  the  meantime,  believinff 
he  had  done  sufficient  to  assert  his  authority,  and  that  he  had 
l^rought  them  to  their  senses,  he  sent  the  beef  back  again,  and 
allowed  the  men  to  have  their  dinner — ^in  fact,  he  supposed  that 
there  was  an  end  of  the  matter.  About  four  o^clock  the  steward 
came  down  into  the  cabin ;  he  should  have  previously  men- 
tioned a  fact  which  he  had  omitted,  that  after  the  beef  was  taken 
away  the  men  thought  proper  to  strike  work,  and  one  and  all 
refused  to  do  any  thing,  and  went  below;  however,  the  captain 
thought  that  all  this  had  passed  away,  and  sent  them  back  their 
dinner.  At  four  o'clock  the  steward.  Nettles,  requested  the  captain 
to  come  on  deck,  as  the  men  wanted  to  speak  to  him.  The  learned 
counsel  then  narrated  the  captain's  arrival  on  deck,  his  being  seized, 
made  a  prisoner  of,  confined  in  his  cabin,  and  the  vessel  being  put 
about,  and  brought  to  Plymouth  by  the  mate  and  crew,  as  was 
subsequently  elicited  from  the  examination  in  chief  of  the  cap- 
tain. On  arriving  at  Plymouth,  the  crew  proceeded  to  make  a 
complaint  against  the  captain ;  but  on  inquiry,  the  tables  turned. 
It  appeared  they  had  risen  against  their  captain,  and  it  was 
thought  to  be  a  mutiny  under  this  Act  of  Parhament,  and  there* 
fore  fiable  to  the  punisnment  of  piracy.  He  should  submit  there 
was  nothing  to  justify  these  men  in  taking  the  course  they  had 
done.  He  need  not  press  on  them  the  absolute  importance,  in  a 
country  like  this,  which  depended  so  much  on  its  commerce  and 
navigation,  that  the  authority  of  the  master  should  be  upheld ;  the 
very  safety  of  the  vessel,  ol  the  cargo,  and  of  all  persons  in  it, 
depended  on  the  maintenance  of  the  authority  of  the  prson  to 
whom  its  management,  discipline,  and  supervision  were  intrusted. 
If  men  were  to  rise  in  this  way  on  a  master  of  a  vessel,  seize  him, 
put  him  in  irons,  revolt  against  his  authority,  place  him  in  confine- 
ment,  seize  the  ship,  and  take  her  back  to  this  country,  instead  of 
completing  that  contract  for  which  they  had  already  received  two 
months'  wages  in  advance,  then  the  commerce  and  navigation  of  this 
country  would  be  at  an  end.  This  was,  therefore,  a  matter  of  the 
most  serious  importance;  nothing  but  the  last  extremity,  the 
greatest  possible  emergency,  could  justify  such  conduct.  If,  indeed, 
there  was  danger  of  the  men's  lives  so  imminent,  that  the  necessity 
of  the  case  justified  the  departure  from  all  the  ordinary  rules  of 
law,  which  no  doubt  are  overridden  in  cases  of  necessity,  which  the 
law  could  not  contemplate— if  such  were  the  case,  there  might  be 
something  to  justify  these  parties;  but  it  was  for  the  jury  to  say 
whether  that  was  proved  in  the  present  case.  The  learned  coun- 
sel again  narrated  the  transaction,  to  shew  that  there  was  no 
evidence  by  which  the  jury  could  take  the  latter  view  of  the  case ; 
and  that  even  if  the  crew  had  cause  to  complain  of  certain  grievances, 
or  unjust  or  tyrannical  conduct  on  the  part  of  the  captain,  it  was 
not  a  justification  for  mutiny,  the  law  having  given  the  crew  a 
remedy  against  the  master  on  the  completion  of  the  voyage.  On 
this  point,  and  he  spoke  under  the  correction  of  his  Lordship,  he 
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lltt  QuiBii  held  the  law  to  be,  that  nothing  short  of  the  most  imminent  danger 
to  the  lives  of  the  crew  would  justify  these  men  in  rising  on  their 
o£Scer,  and  taking  the  course  the}r  had  done :  grievances  would  not 
amount  to  a  justification.  He  cited  two  cases  to  shew  that  the 
Courts  had  so  ruled:  the  first,  Reof  v.  EaHng  and  Another 
(Moo.  C.  C.  82).  The  prisoners  were  tried  before  Lord  Stowell  and 
the  Lord  Chief  Baron  Alexander,  at  the  Admiralty  Sessions ;  the 
indictment  charged  that  they  betrayed  their  trust  as  mariners,  and 
confederated  together  to  turn  pirates,  and  steal  and  take  away  the 
ship.  A  second  count  chaiged  them  with  stealing  and  running 
away  with  the  ship ;  and  the  third  and  fourth  counts  with  piratiau 
violence,  and  making  a  revolt  against  the  captain.  The  evidence 
established  that  there  was  a  revmt,  that  the  men  refused  to  obey 
orders,  and  were  guilty  of  many  acts  of  insubordination.  The 
object  of  the  prisoners'  counsel  was  to  shew  that  the  prisoners  had 
in  view  the  redress  of  grievances,  and  not  to  assume  the  command, 
or  to  carry  ofi^  the  ship ;  there  was  some  evidence  that,  on  the  even- 
ing of  that  day  in  which  these  transactions  occurred,  a  part  of  the 
crew  wished  to  take  the  ship  round  Cape  Horn,  but  this  was  not 
the  desire  of  the  majority,  and  it  was  not  done.  The  jury  acquitted 
both  prisoners  on  the  first  and  second  counts,  and  convicted  on  the 
others.  The  case  was  afterwards  argued  by  counsel  for  the  pri- 
soners, before  the  judges,  and  the  point  made  was,  that,  in  order  to 
bring  the  case  within  the  statute,  the  object  of  the  revolt  must  have 
been  to  take  possesion  of  the  ship,  and  not  merely  to  resist  the 
captain's  authority,  in  order  to  enforce  him  to  redress  of  grievances; 
and  the  acquittal  on  the  first  and  second  counts  seemed  to  shew  that 
the  jury  took  this  view  of  the  evidence.  The  judges  were,  how- 
ever, unanimously  of  opinion  that  the  making,  or  endeavouring  to 
make,  a  revolt,  even  for  the  redress  of  grievances,  and  without  any 
intention  to  run  away  with  the  ship,  or  commit  piracy,  was  an 
ofience  within  the  statute,  and  the  conviction  of  the  prisoners  was 
affirmed.  In  a  more  modern  case,  where  two  of  the  crew  of  a  South 
Sea  whaler  had  used  violent  language,  and  refused  to  obey  the 
authority  of  the  captain,  it  had  been  held  to  be  a  revolt  by  Lord 
Abinger,  who  had  also  held  that  the  redress  of  grievances  was  not  a 
sufficient  excuse  for  revolt.  The  evidence  he  should  place  before 
them  would  bring  the  case  completely  within  the  law  which  he  had 
stated. 

The  facts  having  been  proved  very  nearly  as  stated,  and  Poulden 
and  Slade  having  addressed  the  jury  in  defence  of  two  of  the  pri- 
soners, Sioncy  who  was  about  to  address  the  jury  on  behalf  of 
another  of  the  prisoners,  was  stopped  by  the  jury,  who  intimated 
that  they  had  made  up  their  minds. 

Williams,  J.,  said  it  was  of  the  utmost  importance  they  should 
know  the  law,  and  if,  after  they  had  heard  that  from  him,  they  were 
of  their  previous  opinion,  of  course  there  was  an  end  of  the  case. 
This  indictment  proceeded  under  an  Act  of  Parliament  passed  so 
long  ago  as  the  reign  of  King  William  the  Third,  by  which  it  was 
provided,  that  if  any  seaman  should  confine  his  captain,  or  make  a 
revolt  in  his  ship,  he  should  be  deemed  a  pirate,  and  being  con- 
victed, as  the  law  now  stood,  he  was  liable  to  transportation,  or  impri- 
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sonment  not  exceeding  three  years.  Under  this  Act  the  present  Tbz  Qunv 
indictment  was  framed ;  and  in  considering  the  meaning  of  the  terms  h^*..^ 
used,  he  must  tell  them  that  confederating  together  and  makinj?  a  Ormiu 
revolt  constituted  the  offence  charged,  unless  they  were  satisfied 
that  there  was  some  justifiable  cause.  The  great  question  for  their 
consideration  was,  whether  or  not  there  was  any  justification  for 
this  unquestionable  ccxifinement  of  the  captain,  for  there  was  no 
doubt  that,  in  point  of  fact,  there  was  a  revolt,  and  the  captain  was 
confined.  Did,  therefore,  his  conduct  afford  any  justification  for 
that  step  P  He  entirely  agreed  with  the  learned  counsel  who  had 
addressed  them  on  behalf  of  the  prisoner  Stratton,  that  this  was  a 
question  of  great  national  importance,  and  it  was  essential  to  our 
existence,  as  a  great  and  powerful  maritime  nation,  that  the  law 
diould  not  be  misunderstood.  He  was  bound  to  tell  them  that, 
according  to  the  authorities,  a  seaman  was  not  justified  in  making  a 
revolt  in  a  ship,  or  in  imprisoning  his  captain,  by  reason  of  that 
captain  having  been  unjust  or  unreasonable;  it  was  not  to  be 
allowed  that  seamen  should  take  the  law  into  their  own  hands, 
because  the  captain  had  issued  an  unjust  order,  or  had  conducted 
himself  in  a  harassing  or  embarrassing  mann^.  If  the  rule  of  law 
was,  that  whenever  the  seamen  considered  the  captain^s  conduct 
unreasonable  and  rash,  they  could  take  charge  of  the  ship,  there 
would  be  an  end  to  all  maritime  discipline.  It  was  necessary  for 
the  due  maintenance  of  discipline,  that  mutiny  and  revolt,  if  not 
justifiable,  should  be  punished  as  a  crime  in  the  merchant  service  as 
well  as  in  the  royal  navy.  He  had  told  them  that,  in  point  of  law, 
it  was  no  justification  to  plead  that  the  conduct  of  the  captain  had 
been  unreasanable  or  vexatious,  or  that  his  orders  had  be^  unjust. 
In  his  opinion,  in  point  of  law,  and  the  jury  must  take  the  law 
fiom  him,  it  was  justifiable  in  one  view  only,  namely,  if  the  conduct 
of  the  captain  had  been  such  as  to  afford  reasonable  ground  for 
concluding  that,  unless  the  men  had  imprisoned  him,  the  crew,  or 
some  one  or  more  of  them,  would  have  been  in  dan^r  of  their  lives, 
or  of  suffering  some  grievous  bodily  harm  from  his  conduct  If 
they  thought  that  was  made  out,  and  that  the  conduct  of  the  cap- 
tain was  such  that  the  lives  of  the  crew  were  in  dan^r  unless  he 
wore  imprisoned,  then  there  was  a  justification.  But  if  they  should 
not  find  occasion  for  coming  to  the  conclusion  that  there  was  rea- 
sonable ground  for  this  belief,  then  in  point  of  law  they  ought  to 
find  the  prisoners  guilty.  He  must  b^  to  add,  that  they  would  be 
doing  a  most  serious  harm,  if  any  thing  should  happai  that  day 
whi<£  might  give  rise  to  a  notion  among  seafaring  men,  that  they 
had  power  to  imprison  their  captain,  merely  l^cause  he  issued 
unjust  or  unreasonable  orders,  or  even  misconducted  himself,  short 
of  such  misconduct  as  would  afford  grounds  for  the  apprehension  he 
had  before  stated. 

The  jury  consulted  for  a  moment,  and  then  intimated  that  they 
had  no  wish  to  hear  counsd  further,  and  returned  a  verdict  of 

Not  guilty. 

Attorney  for  the  prosecution,  Edmunds. 

Attorneys  for  the  prisoners.  Herring  and  Fryer. 
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COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Term. — November  8, 1847. 
The  Queen  v.  The  Inhabitants  of  Henley,  (a) 

Indictment  for  non-repair  qf  highway^Duty  to  repair^Extent  qfrepaire. 

Upon  an  indictment  for  non-reptdr  qf  a  highway,  the  question  for  the  jury  is  iw/, 
whether  the  road  isinae  good  repair  as  it  ever  was,  or  tteuaily  has  been^  but  whether 
it  is  in  a  state  of  sufficient  repair,  with  reference  to  the  present  use  qfit, 

INDICTMENT  for  non-repair  of  a  highway.  First,  as  to  160 
yards  of  the  road,  and  one-half  of  the  remainder  of  it, — ^Not 
guilty.  Secondly,  as  to  the  other  half  of  such  remainder, — That 
one  Brookes  was  liable  to  repair  ratvme  clausurte. 

The  trial  took  place  beiore  Mr.  Justice  Patteson,  at  the  last 
Suffolk  assizes,  when  a  verdict  was  found  for  the  Crown.  It 
appeared  that  the  part  of  the  road  in  question,  which  was  situated 
between  two  branches  from  two  main  roads,  so  as  to  form  a  line 
connecting  the  two  main  roads,  had  always  hitherto  been  a  green 
road ;  and  there  was  much  contradictory  evidence  upon  the  issue 
whether  this  was  a  public  road.  The  state  of  repair  was  very  bad  ; 
and  Mr.  Justice  Patteson,  in  summing  up,  told  tne  jury  that  it  was 
not  enough  to  say  that  it  was  as  good  as  ever  it  was,  or  as  it  usually 
had  been  ;  and  that  if  it  were  a  public  road,  and  the  necessities  of 
the  public  required  it,  the  inhabitants  might  be  bound  to  convert  it 
from  a  green  road  into  a  hard  road. 

Bylee^  Serjt.  {O'Malley  with  him),  moved  for  a  new  trial,  on  the 
ground  of  misdirection  and  that  the  verdict  was  against  the  evi- 
dence. First.  The  evidence  shewed  that  the  road  was  in  as  good  a 
state  as  ever;  and  the  learned  judge  was  wrong  in  saying  that  that 
is  not  a  sufficient  answer  to  the  indictment.  In  Rew  v.  Clutvorth 
(1  Salk.  858)  it  was  ruled  that  "  the  defendants  were  not  bound  to 

Eut  a  footway  in  better  condition  than  has  been  time  out  of  mind, 
ut  as  it  has  been  usually  at  the  best.*"  So  in  JRe/v  v.  Landulph 
(1  Moo.  &  Rob.  893),  the  marginal  note  is,  "  Where  a  public  way 
crosses  the  bed  of  a  river,  which  washes  over  it  at  every  high  tide, 
and  leaves  a  deposit  of  mud,  eemhle  the  parish  is  not  bound  to 
make  it  good.''  (6)  Further,  in  this  case  it  would  be  difficult  to  say 
what  should  be  the  line  of  the  hard  road.  Secondly.  The  verdict 
was  against  the  evidence,  which  proved  that  this  was  not  a  public 

{d\  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-law. 

(6)  In  a  note  to  this  case  by  the  Reporters,  it  is  said  (p.  394,  n.  a), ''  It  should  seem 
that  a  public  right  of  way  may  be  established,  subject  to  certain  restrictions  and  impedi- 
ments, which  preclude  the  possibility  of  any  effectual  or  durable  repairs.  Thus,  though  a 
parish  is  in  ordinary  circumstances  liable  to  indictment  for  suffering  a  highway  to  remain 
under  water ;  yet  it  is  plain,  that  where  such  a  way  crosses  a  fora,  it  must  be  enjoyed 
subject  to  a  state  of  things  which  may  sometimes  render  it  impassable,  and  at  all  timet 
iDConyenientand  unsafe.  In  neither  this  nor  any  other  case  is  a  pariah  bound  to  provide 
the  best  possible  road,  but  only  such  a  road  as  the  public  have  heretofore  accepted  and 
enjoTcd."  But  in  that  case  Mr.  Justice  Patteson  put  it  upon  the  ground  that  « it  would 
be  absurd  to  require  the  parish  to  do  repairs  which,  firom  the  nature  of  things,  must  always 
be  ineflSectul." 
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highway.     [Colekidoe,  J. — You  gave  evidence  to  shew  that,  as  Thi  Qunv 
to  apart,  an  individual  was   liable  to  repair  ratione  clausurce;  v. 

could  the  iury  be  prevented  from  considering  that  as  an  admission         "^^^ 
of  the  hignwav  ?]  They  cannot  look  to  an  admission  in  one  issue  for  of^Hmilit' 
the  purpose  of  deciding  another. 

Lord  Dsnman,  C.  J. — No  doubt  the  language  of  the  cases  cited 
is  correct  with  reference  to  the  facts  of  those  cases ;  but  the  argu- 
ment here  amounts  to  this,  that  when  a  road  has  been  regularly 
dedicated  to  the  public,  and  is  indicted  because  it  is  so  much  out  of 
repair  as  to  become  a  public  nuisance,  it  is  an  answer  to  such  an 
indictment  to  say  that  it  has  always  been  so.  The  public  have  a 
right  to  use  it,  in  however  bad  a  state  it  may  be ;  but  they  also  have 
a  right  to  have  it  properly  repaired.  It  would  be  a  very  strange 
question  to  ask  a  jury,  whether  it  was  precisely  as  bad  as  ever,  and 
no  worse;  and,  indeed,  I  don't  believe  that  to  be  possible.     A  road  .    . 

in  this  state  must  get  worse  from  moment  to  moment.  I  don^t  know 
whether  there  could  be  any  difficulty  about  finding  where  the  hard 
road  should  go ;  but  we  need  not  enter  into  that  As  to  the  verdict 
being  against  the  evidence,  my  learned  brother  is  not  dissatisfied 
with  the  verdict,  and  therefore  there  will  be  no  rule. 

Pattkson,  J. — I  cannot  say  that  I  was  dissatisfied  with  the 
verdict ;  nor,  as  to  the  particular  part  to  which  the  second  plea 
applies,  do  I  think  there  can  be  any  difficulty  about  the  line  of 
road,  even  if  there  is  as  to  the  other  part ;  because  it  is  half  of  the 
road,  of  which  Mr.  Brookes  was  liable  to  repair  the  other  half,  and 
which  was  bounded  by  the  fence  which  he  had  put  up. 

Coleridge,  J. — This  indictment  is  in  the  common  form ;  it 
charges  that  the  locus  in  quo  is  a  highway,  and  out  of  repair ;  the 
issue,  therefore,  is  on  those  two  points.  The  proposition  now  put 
forward  is  quite  new,  and  it  would  certainly  be  very  inconvement 
to  substitute  for  the  question  whether  the  road  is  out  of  repair,  the 
question  now  suggested,  whether  the  road  is  in  as  good  a  state  of 
repair  as  ever.  Already  the  evidence  in  such  cases  is  sufficiently 
conflicting  and  uncertain ;  and  it  would  become  much  more  so  if 
this  new  question  were  introduced.  The  cases  cited  do  not  toucli 
this  point. 

£rle,  J.— I  also  think  that  there  was  no  misdirection.  It  is 
difficult  to  lay  down  any  rule  as  to  the  degree  of  repair  which  is 
necessary ;  but  I  have  always  thought  that  it  had  reference  to  the 
existing  use  of  the  road.  If  the  road  is  little  used,  then  little  repair 
is  necessary ;  but  if  much  used,  then  proportionably  more. 

RuU  refused. 
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COURT  OF  QUEEN'S  BENCH. 

Trinity  Term,  1847. 
The  Queen  v.  Weight  and  Anothee.  (a) 

ConspUraey-^Overt  acts. 

Overt  acU  a$id  a  de$eripti(m  of  the  offence  may  be  so  blended  together  <u  to  make  the 
indictment  ffo^d,  although  the  f^ffenee  charged  i»  a  centpiracg  by  falee  preteneee  to 
"  obtain  the  meane  and  power  to  effect  *'  an  obgeet, 

Tbm  Quun    npHIS  was  an  indictment  against  the  defendants,  Charles  Wright 
V.  1      and  Sophia  Pennell,  for  a  conspiracy.     They  had  pleaaed 

l^roand  guilty  in  the  year  18S1.     Wright  absconded,  and  was  taken  upon 

**™**'     writ  of  outlawry  in  1846.    The  outlawry  was  reversed  (jsttpra^  91), 

and  an  attempt  then  unsuccessfully  made  to  object  to  the  indictment. 

A  rule  nisi  was  then  obtained  to  arrest  the  judgment  on  the  eight 

first  counts. 

The  first  count  stated,  "  That  before  and  at  the  several  times 
hereinafter  mentioned,  and  on  the  24th  day  of  July,  in  the  first  year 
of  the  reign  of  our  Sovereign  Lord  the  now  King,  to  wit,  at 
London,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap, 
in  London  aforesaid,  there  was  standing  in  the  books  of  the  United 
Company  of  Merchants  of  England  trading  to  the  East  Indies,  in 
the  name  of  a  certain  person,  that  is  to  say,  Charles  Campbell,  of 
the  name,  addition,  and  description  of  Major-General  Charles 
Campbell,  deceased,  Glasgow,  a  certain  interest  or  share  in  a  stock, 
commonly  called  the  East- India  Stock,  to  the  extent  of  965Z.  of  such 
stock,  of  great  value,  to  wit,  the  value  of  2,500Z. ;  that  is  to  say, 
an  interest  or  share  in  the  principal  stock,  additional  stock  in  trade, 

g)ssessions,  and  estates  of  tne  said  United  Company  of  Merchants  of 
ngland  trading  to  the  East  Indies,  and  a  proportionate  part  of  the 
fund  due  to  the  said  company,  and  all  the  benefits  arising  thereby ; 
and  there  were  certain  dividends  and  sums  of  money,  amounting  in 
the  whole  to  large  sum  of  money,  to  wit,  the  sum  of  700/.,  due  and 
payable  in  respect  thereof,  and  of  great  value,  to  wit,  of  the  value 
last  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Major-General  Charles  Campbell 
died  heretofore,  to  wit,  on  the  5th  day  of  May,  in  the  year  of  our 
Lord  1822,  that  is  to  say,  at  the  Cape  of  Good  Hope,  in  parts 
beyond  the  seas,  that  is  to  say,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  and  that  Mar^  Harriett  Campbell,  his  wife, 
then  and  there  survived  him,  and  is  still  living,  that  is  to  say,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  before 
and  at  the  time  of  committing  the  ofience  in  this  count  mentioned, 
Sophia  Pennell,  the  defendant  hereinafter  mentioned,  was  and  still 
is  the  wife  of  George  Pennell,  late  of  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  gentleman,  who  is  still  living,  that  is  to 
say,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid.  And 
(a)  Reported  by  E.  Wise,  Esq.,  Barrister-at^law. 
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the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,    Ths  Qdexv. 
that  while  the  said  sum  of  965/.  East-India  Stock  was  so  standing  v- 

in  the  said  books  aforesaid,  and  whilst  the  said  dividends  and  sums  ^J^^5^' 
of  money  were  so  due  and  payable,  to  wit,  on  the  12th  day  of  May, 
in  the  eleventh  year  of  the  reign  of  our  late  Sovereign  Lord  George 
the  Fourth,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  King,  Defender  of  the  Faith,  at  the  parish 
aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid,  Charles 
Wright,  late  of  London  aforesaid,  and  the  parish  and  ward  afore- 
said, gentleman,  and  the  said  Sophia  Pennell,  then  and  still  being 
the  wife  of  the  said  George  Pennell,  late  of  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  gentleman,  being  persons  of  evil 
minas  and  dispositions,  and  then  and  there  well  Knowing  the  pre- 
mises, with  force  and  arms,  unlawfully,  fraudulently,  and  wickedly, 
did  conspire,  combine,  confederate,  and  agree  together,  and,  also, 
together  with  other  evil-disposed  persons,  who  are  as  yet  unknown 
to  the  jurors,  by  divers  false,  subtle,  fraudulent,  and  unlawful  and 
wicked  ways,  means,  and  contrivances,  and  by  false  pretences  and 
false  swearing,  unlawfully,  deceitfully,  and  fraudulently,  to  obtain 
the  means  and  power  to  and  for  the  said  Sophia  Pennell,  of  trans- 
ferring and  disposing  of  the  said  sum  of  965^  East-India  Stock, 
and  also  of  obtaining  payment,  to  the  said  Sophia  Pennell,  of  the 
said  dividends  and  sums  of  money  so  due  and  payable  as  aforesaid. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that,  in  pursuance  of  such  conspiracy,  confederacy,  and 
agreement  aforesaid,  the  said  Charles  Wright  and  Sophia  Pennell, 
anerwards,  to  wit,  on  the  12th  day  of  May,  in  the  eleventh  year  of 
the  reign  of  our  said  late  sovereign,  G^rge  the  Fourth,  at  the 
parish  aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid,  did 
unlawfully,  and  with  force  and  arms,  cause  and  procure  a  cer- 
tain false  deposition,  then  and  there  purporting  to  have  been  made 
OD  oath  by  the  said  Sophia  Pennell,  as  being  a  widow,  and  as  one 
of  the  lawful  children  of  the  said  Charles  Campbell,  and  wherein 
the  said  Sophia  then  and  there  falsely  stated  ana  alleged  that  the 
said  Mary  Harriet  Campbell,  the  widow  of  the  said  Charles  Camp- 
bell, died  without  having  taken  upon  her  letters  of  administration 
of  llie  goods  of  the  said  deceased  Charles  Campbell,  to  be  exhibited 
in  the  said  Prerogative  Court  of  Canterbury,  and  did  then  and  there 
fraudulently  cause  and  procure  such  letters  of  administration  to  be 
issued  by  the  said  Prero^tive  Court  of  Canterbury,  then  and  there 
purporting  to  ffrant  aaministration  of  the  ^ooas,  chattels,  and 
creaits  of  the  said  Charles  Campbell,  to  the  said  Sophia  Pennell,  as 
one  of  the  lawful  children  of  the  said  Charles  Campbell.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
in  further  pursuance  of  the  said  conspiracy,  confederacy,  and  agree- 
ment,the  said  Charles  Wright  and  Sophia  Pennell,  afterwards,  to  wit, 
on  the  2nd  day  of  June,  in  the  eleventh  year  of  the  reign  aforesaid,  in 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  unlawfully, 
fraudulently,  and  deceitfully,  did  cause  and  procure  a  certain  other 
felse  deposition,  then  and  there  purporting  to  be  made  upon 
oath  by  the  said  Sophia  Pennell,  as  being  a  widow^  and  wherein 
the  said  Sophia  Pennell  then  and  there  fcdsely  stated  and  alleged 

▼Oft.  U«  Q 
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Tat  Qum  that  the  said  Mary  Harriet  Campbell  died  on  the  14th  day  of 
r.  October,  in  the  year  of  our  Lord  1829)  a  widow,  and  intestate ; 

AxoTHiR.  ^^^  leavinjg  her,  the  said  Sophia  PenneU,  one  of  the  lawful  children^ 
to  be  exhibited  in  the  said  Prerogative  Court  of  Canterbury,  then 
and  there  puiporting  to  grant  administration  of  the  goods,  chattels^ 
and  credits  or  the  said  Mary  Harriet  Campbell,  deceased  intestate^ 
to  the  said  Sophia  PenneU,  as  one  of  the  lawful  children  of  the  said 
Mary  Harriet  Campbell.  And  the  jurors  aforesaid  do  further  pr^ 
sent,  that  in  further  pursuance  of  the  said  conspiracy,  confederacy^ 
and  agreement,  the  said  Charles  Wright  and  Sophia  PenneU,  after- 
wards, that  is  to  say,  on  the  8th  day  of  June,  in  the  eleventh  year  of 
the  rei^n  of  our  said  late  lord  tne  kine,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  unlawfuTlVf  falsely,  fraudulently, 
&c.,  did  cause  and  procure  a  certain  other  false  deposition,  then  and 
there  purporting  to  have  been  made  upon  oath  by  the  said  Sophia 
Penneil,  as  being  a  widow,  and  wherein  the  said  Sophia  PenneU  then 
and  there  falsenr  stated  and  aUeged  that  the  said  Mary  Harriet 
CampbeU  was  dead,  and  that  the  said  Sophia  PenneU  was  one  of 
her  lawful  children,  to  be  exhibited  in  the  said  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  then  and  there  purporting  to  grant 
administrations  to  be  issued  by  the  said  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  tiien  and  there  purporting  to  grant 
administrations  to  the  said  Sophia  Penneil,  as  a  widow,  and  as  one 
of  the  lawful  chUdren,  and  as  administratrix  of  the  goods  of  the 
said  Mary  Harriet  Campbell,  deceased,  with  a  certain  codicil  or  con* 
firmation  of  a  certain  will  annexed,  of  the  goods,  chattels,  and 
credits  of  the  said  Charles  Campbell,  Umited  so  far  as  concerned  his 
effects  in  England,  and  also  limited  until  the  original  wUl,  or  an 
authentic  copy  thereof,  should  be  brought  into  and  left  in  the  regis- 
try of  the  said  court,  left  unadministered  by  the  said  Mary  Harriet 
Campbell,  deceased;  whilst  living,  the  rdic,  sole  executrix,  and 
universal  legatee  of  the  said  Charles  Campbells  effects  in  England, 
named  in  the  said  codicil,  or  confirmation  of  the  said  wiU,  acting  by 
her  the  said  Mary  Harriet  CampbeU^s  authority.  And  the  said 
Charles  Wriglit  and  Sophia  PenneU,  in  pursuance  of  the  said 
conspiracy,  confederacy,  and  agreement,  did  afterwards,  to  wit,  on 
the  S2nd  day  of  June,  in  the  deventh  year  of  the  reign  of  our  late 
Sovereign  Lord  George  the  Fourth,  that  is  to  say,  at  the  parish 
aforesaid,  in  the  ward  aforesaid,  in  London  aforesaid,  present,  and 
cause  and  procure  to  be  presented,  such  last-mentioned  letters  of 
administration  to  the  said  United  Company  of  Merchants  of  Eng- 
land trading  in  the  East  Indies,  and  their  lawful  agents  in  that 
behalf,  and  did  then  and  there,  by  such  subtle,  false,  fraudulent, 
&c.  &c.,  as  aforesaid,  falsely,  fraudulently,  and  deceitfully  obtain 
the  means  and  power,  to  and  for  the  said  Sophia  PenneU,  of  trans- 
ferring and  disjposing  of  the  said  sum  of  965/.  East-India  Stock,  for 
a  large  sum  of  money,  to  wit,  the  sum  of  S,500Z.,  and  which  the 
said  Sophia  PenneU  did  then  and  there,  by  such  ways  and  means 
as  aforesaid,  unlawfuUy  obtain  and  receive,  to  and  for  her  own  use 
and  benefit.  And  the  said  Sophia  Penneil  did  also,  by  the  said 
false  and  fraudulent  ways  and  means,  then  and  there  obtain  pay- 
ment to  her,  the  said  Sophia  PenneU,  from  the  said  United  Compimy 
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of  Merchants,  of  the  said  dividends  and  sums  of  money  of  the  value  Tam  Qvtw 
aforesaid.  Whereas,  in  truth  and  in  fact,  the  said  Sophia  Pennell  ^  *'  ^ 
was  not  at  any,  or  either  of  the  times,  a  widow ;  but,  on  the  con-  asothwu 
trary,  during  all  the  times  aforesaid,  was,  and  still  is,  the  wife  of 
the  said  Geor^  Pennell,  and  who,  during  all  the  time  aforesaid, 
was,  and  still  is,  living,  and  as  the  said  Charles  Wright  and  Sophia 
Pennell,  during  all  the  time  aforesaid,  well  knew,  to  wit,  at  the  parish 
and  ward  aforesaid,  in  London  aforesaid.  And  whereas,  in  truth 
and  in  fact,  the  said  Mary  Harriet  Campbell,  during  all  the  time 
aforesaid,  was,  and  still  is,  living,  and  in  full  life,  that  is  to  say,  at 
the  parish  and  ward  aforesaid,  in  London  aforesaid,  and  which  the 
said  Charles  Wright  and  the  said  Sophia  Pennell  well  knew.  And 
whereas,  in  truth  and  in  fact,  the  said  Sophia  Pennell  was  not,  nor  is, 
the  lawful  daughter  of  the  said  Mary  Harriet  Campbell,  and  which 
the  said  Charles  Wright  and  Sophia  Pennell  well  knew,  to  wit,  at 
London,  aforesaid,  in  the  parisn  and  ward  aforesaid,  with  inten* 
tion  to  defraud  the  said  Mary  Harriet  Campbell;  to  the  great 
damage  of  the  said  Mary  Harriet  Campbell,  to  the  evil  exam]Se  of 
all  others,  and  against  the  peace  of  our  said  late  sovereign,  George 
the  Fourth,  then  our  kinjj.^ 

The  second  count  was  similar,  stating  that  the  acts  were  done  with 
the  intent  to  defraud  the  East-India  Company.  The  third  count, 
after  stating  the  inducements  and  conspiracy,  as  in  the  first  and 
second  counts,  stated  the  overt  acts  to  be,  by  false  and  fraudulent 
means  and  contrivances,  procuring  letters  of  administration  to  be 
issued  by  the  Prerogative  Court  of  Canterbury,  purporting  to  grant 
administration  to  Pennell,  as  a  widow,  as  one  of  the  lawful  children 
of  the  said  Mary  Harriet  Campbell ;  and  as  being  administratrix  of 
the  goods  and  chattels  of  the  said  Mrs.  Campbell,  with  a  codicil  or 
confirmation  of  a  will  of  General  Campbell,  as  before ;  and  present- 
ing such  letters  of  administration  to  tne  East-India  Company,  and 
divers  of  their  lawful  agents  in  that  behalf.  It  then  negatived  the 
pretences,  as  in  the  first  count,  and  laid  the  intent  to  defraud  Mary 
Harriet  Campbell.  The  fourth  count  was  similar,  stating  the  intent 
to  defraud  the  East-India  Company.  The  fifth  count,  after  similar 
inducement,  stated  the  conspiracy  to  be  by  <^  false,  fraudulent,  de- 
ceitful, and  unlawful  ways,  means,  and  contrivances,  unlawfully, 
deceitfully,  and  fraudulently,  to  cause  and  procure  certain  letters  of 
administration,  purporting  to  be  a  grant  of  administration,  with  a  cer- 
tain codicil  or  confirmation  of  a  wul  annexed,  of  the  estate  and  efiects 
left  unadministered  by  the  said  Mary  Harriet  Campbell,  as  being 
deceased,  of  the  said  Charles  Campbell,  to  the  said  Sophia  Pennell, 
as  a  widow,  and  as  one  of  the  lawful  children  of  the  said  Mary 
Harriet  Campbell,  as  being  deceased,  for  the  purpose  of  obtaining, 
and  with  intent  then  and  there  unjustly  and  unlawfully  to  obtain 
and  receive,  the  said  last-mentioned  interest  or  share  of  and  in  the 
said  sum  of  966Z.  East-India  Stock,  and  all  interest  and  dividends 
thereupon  due  and  payable,  to  and  for  the  use  of  the  said  Sophia 
Pennell.'*  The  overt  acts  were  stated  as  in  the  third  and  fourth 
counts.  The  intent  was  laid  to  defraud  the  said  Mary  Harriet 
Campbell.  The  sixth  count  was  the  same,  but  with  the  intent  to 
defraud  the  East-India  Company.     The  seventh  and  eighth  counts 

Q  2 
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Clta!  QuixK  varied  the  name  of  the  person  injured,  but  set  out  no  overt  acts, 
^    "•  merely  charging  a  conspiracy. 

inuOTffMia  rpjjg  objections  were,  that  the  conspiracy  alleged  was  described  in 
terms  too  vague  and  general,  and  that  the  party  whom  it  was  the 
object  of  the  conspiracy  to  deft*aud,  was  not  distinctly  pointed  out. 
In  Trinity  Term 

Peacock  shewed  cause. 
Hurlstone  was  heard  insupport. 

The  following  cases  were  cited : — Rea  v.  Richardson  (1  M.  &  R. 
402),  Rea  V.  GUI  (2  B.  &  Aid.  204),  Reof  v.  Setmrd  (1  A.  &  E. 
706),  King  v.  The  Queen  (14  L.  J.  172,  M.  C),  Reg.  v.  Parker 
(3  Q.  B.  292). 

Cur.  adv.  vutL 

At  the  sittings  after  Trinity  Term,  judgmait  was  given  as  fol- 
lows : — 

Lo&D  Denman,  C.  J. — We  do  not  think  it  necessary  to  enter 
into  any  discussion  on  the  seventh  and  eighth  counts,  because  we 
think  the  first  six  are  perfectly  good ;  in  them  the  statement  of  the 
oflTence  is  so  interwoven  with  the  description  of  the  overt  acts,  that 
there  is  an  indictable  offence  well  laid,  on  which  the  Court  can  pro- 
nounce judgment.  We  must  not  be  understood,  however,  as  binaing 
ourselves  to  recognize,  on  any  future  occasion,  what  we  are  now 
doing  with  the  seventh  and  eighth  counts ;  we  merely  think  it  unne- 
cessary to  discuss  them  ;  the  rule,  therefore,  will  be  discharged  as 
to  the  first  six  counts,  and  be  absolute  as  to  the  remainder. 

Ruk  accordingly. 


NORTHERN  CIRCUIT. 

YoEK  WiNTEE  Assizes,  1847. 

(Before  Mr.  Justice  Fattbson  and  Mr.  Justice  ColbbidgbO 

The  Queen  v.  Cole,  (a) 

juOrCtltjfm 

A.  hiring  a  horse  and  riding  it  aw^yfrom  a  lioery^table,  and  afterwards  9^ing  iff 
cannot  be  convicted  of  kareeny  uulen  he  had  the  intention  qfeteaUng  the  horee  tchen 
he  originally  hired  it,  and  that  ie  a  queetion/or  the  jury. 

Tjbi  QuiiN  npHE  prisoner  was  indicted  for  having,  on  the  16th  of  July,  at 
^'  JL      Halifax,  feloniously  stolen  a  horse,  the  property  of  Bienry 

^*"'"-        Muit. 

Boothby,  for  the  prosecution. 
Overendy  for  the  prisoner. 

It  appeared  that  the  prosecutor  was  a  livery-stable  keeper  at 
Halifax.  The  prisoner  came  to  his  stable  on  the  15th  of  July,  and 
wished  to  hire  a  horse  and  gig  to  go  to  Bradford.  The  prosecutor 
told  him  he  had  not  a  gig  at  liberty,  and  advised  him  to  go  else- 

(a)  Reported  by  T.  Campbell  FosTSRy  Esq.,  Barrister-at-law. 


Overendf  for  the  priaoner,  sabmitted  to  the  jury  that  there  was 
no  evidence  of  a  felonious  intent  in  the  original  hiring  of  the  horse 
by  the  prisoner ;  and  that  if  the  prisoner  had  not  the  intention  of 
stealing  the  horse  when  he  hired  it,  but  that  such  intention  came 
afterwards  into  his  head,  however  morally  wrong  such  intention 
might  be,  it  was  not  a  idony  according  to  law.  He  suggested  that 
the  prisoner  was  in  want  of  money,  and  probably  the  intention  of 
selling  the  horse  was  prompted  by  that  want,  after  the  horse  had 
been  hired. 

Patteson,  J.,  in  summing  up,  told  the  jury  that  the  question 
really  was,  whether  the  prisoner  had  the  intention  of  stealing  the 
horse  at  the  time  when  ne  took  it,  or  whether  that  intention  came 
into  his  mind  afterwards.  If  thev  were  of  opinion  that  he  had  such 
intention  originally,  they  would  find  him  guilty.  If  they  thought 
the  intention  came  into  his  head  afterwards,  they  would  acquit  him. 

The  jury  acquitted  the  prisoDer.(a) 


COURT  OF  QUEEN'S  BENCH. 

July  2, 1847. 
Ke£n  v.  The  Queew.  (6) 

Cottri  of  Quarter  Setsitmt—Jiirudiciion^ChnHniiing  authority  from  sesnon  to 
sesnot^^Seffdimff  Judgment — Form  qfjmdgmmi. 

Indictments  for  auault  having  been  fr^erred  at  one  aneions,  the  drfendant  (geared 
and  pleaded  guilty ;  tohereupon  he  wa$  required  to  euier  inio  reeognizaneee  to 
appear  and  receive  jndgmewt  at  the  neat  eeesionet  if  eaUed  t^on,  and  to  heep  the 
peace t  judgment  being  respited  in  the  meantime.  At  the  next  eetsione  the  judgment 
was  further  respited;  but  at  a  subsequent  session  the  defendant  appeared^  and  then 
the  Court  sentenced  him  to  be  imprisoned  six  monthe^  to  pay  a  flnet  and  at  the 
expiration  of  his  imprisonment  to  enter  into  reeogniganeee  to  keep  the  peace: — 

Heldt  that  the  Court  of  Quarter  Sessions  is  a  continuing  court  from  session  to  session, 
and  therefore  had  jurisdiction  to  pronounce  s^tch  sentence. 

The  record f  in  setting  out  the  proceedings  subsequent  to  the  dtfendanfs  plea,  stated 


(a)  See  Piar*s  case  (2  East's  P.  C.  68^.  In  CkarJewood's  ease  (2  East's  P.  C.  689), 
which  was  a  case  of  hirtDS  a  hone,  aB4  afterwards  selling  it,  the  Court,  in  charging  the 
jury,  said,  ''If  they  thought  the  prisoner  at  the  time  of  hiring  the  horse  for  the  purpose  of 
going  to  Bamet,  really  intended  to  go  there,  but  finding  himself  in  possession  of  the  horse, 
afterwards  determined  to  cooTeit  it  to  his  own  use  instead  of  proceeding  to  the  place,  it 
wonld  not  amount  to  a  feloniow  taking.*'  And  see  SempWs  caae  (2  East's  P.  C.  691 ; 
and  1  Leach,  420). 

(6)  Reported  by  A.  BirTLStTOK,  Esq.,  Batrister-at-Iaw. 


GOLI. 
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where.  In  about  ten  minutes  the  prisoner  returned  (the  master  Thx  Quanr 
having  meanwhile  gone  out),  and  told  the  groom  that  a  saddle-horse  ^  v* 
woulcTdo  as  well ;  that  he  only  wanted  to  go  to  Bradford  and  back. 
The  groom,  acconiingly,  saddled  him  a  horse,  and  lent  him  a  whip. 
The  prisoner  rode  the  horse  to  the  Pack  Horse  Inn,  in  Leeds,  a 
town  Deyond  Bradford,  and  afterwards  shewed  him  to  a  person  who 
aj^ared  anxious  to  buy  him.  The  ostler  was  afterwards  desifed 
by  the  prisoner  to  take  tne  horse  down  to  the  Palace  Inn,  in  Leeds, 
wnich  he  did.  The  prisoner  there  agreed  to  sell  the  horse  to  a  per- 
son named  Randall  for  6/.,  which  he  receiyed,  and  for  which  he 
;ave  a  receipt.    Bradford  is  not  in  the  direct  road  from  Halifax  to 
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.  ^.^  thai  ''  it  was  conHdered  and  adjudged'*  hy  the  Court  that  the  defendant  should 

enter  into  recognizaneeu  to  appear  at  the  next  sessions  and  receive  judgment,  and 
that  the  judgment  upon  the  indictment  was  respited:—' 
Heldt  that  although  in  the  usual  form  qf  a  judgment,  the  proceeding  then  taken  was 
a  respiting  qf  the  judgment  only,  and  that  therefore  the  record  did  not  shew  thai 
two  judgments  had  been  given  by  the  Court* 

KiiH  TT^RROR  from  the  Court  of  Quarter  Sessions  for  the  county  of 
Thi  Qubkk.  -^  Essex.  The  record,  so  for  as  is  material  to  the  present  case, 
was  as  follows : — "Be  it  remembered,  that  at  the  general  quarter 
sessions  of  the  peace  of  our  Sovereign  Lady  the  Queen,  holdea  at 
Chelmsford,  in  and  for  the  county  of  Essex,  on,  &c,  [Tuesday,  the 
6th  of  January,  1846],  before  J.  D.,  Esq.,  N.  C.  B.,  Esq.,  and  others, 
their  companions,  justices,  &c.,  and  from  thence  continued,  by 
sevei-al  adjournments,  to  the  Shire  House  in  Chelmsford  aforesaidf, 
on  Tuesday  the  17th  day  of  February,  in  the  year  aforesaid,  &c., 
by  the  oath  of  John  Brewitt,  &c.,  good  and  lawful  men  of  the  said 
county,  qualified  according  to  law,  now  here  sworn  and  charged  to 
inquire,  for  our  said  Lady  the  Queen,  for  the  county  aforesaid,  it  is 
presented  in  manner  and  form  firstly,  secondly,  and  thirdly  herein- 
after mentioned  (that  is  to  say) :  And  firstly  it  is  presented,  in 
manner  and  form  following  (that  is  to  say) :  Essex,  to  wit. — The 
jurors  for  our  Lady  the  Queen,  upon  their  oath,  present,  that  John 
Keen,  late  of,  &c.,  on,  &c.,  with  torce  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  and  upon  one  Sophia  Keen,  the  wife 
of  the  said  John  Keen,  &c.,  did  unlawfully  and  violently  make  an 
assault,  and  her,  the  said  Sophia  Keen,  did  then  and  there  unlaw- 
fully, maliciously,  and  violently  beat  and  ill-treat,  &c.  [setting  out 
several  other  counts  of  the  same  indictment  and  two  other  indict- 
ments, preferred  at  the  same  time,  for  similar  ofiences].  Wherefore 
the  sherifi^,  &c.,  is  commanded,  &c.,  that  he  cause  the  said  John 
Keen  to  come  before  the  justices  of  our  said  Lady  the  Queen  last 
above  named,  to  answer  our  said  Lady  the  Queen  concerning  the 
premises  in  the  said  several  indictments,  &c. ;  and  the  said  indict- 
ments the  justices  last  above  named  afterwards,  to  wit,  at  the  said 
general  quarter  sessions,  &c.  [on  the  17th  of  February,  1846],  by 
their  proper  hands,  do  deliver  here  in  court,  in  form  of  law  to  lie 
determined.  And  thereupon,  at  the  same  general  quarter  sessions 
of  the  peace,  &c.,  comes  the  said  John  Keen,  in  his  own  proper 
person,  and  forthwith,  concerning  the  premises  in  the  said  three 
several  indictments  above  specified  and  charged  on  him,  being  asked 
in  what  manner  he  will  be  acquitted  thereof,  the  said  John  Keen 
says  that  he  is  guilty  thereof.  Whereupon,  all  and  singular  the 
premises  being  seen,  and  fully  understood  by  the  Court  here,  it  is 
considered  and  adjudged  by  the  Court  here,  that  the  said  John 
Keen  do  enter  into  recognizance  to  our  Lady  the  Queen,  in  the  sum 
of  200/.,  and  two  sureties  in  the  sum  of  100/.  each,  to  appear  and 
receive  the  judgment  of  the  Court,  at  the  next  ^neral  quarter  ses- 
sions of  the  peace  to  be  holden  in  and  for  the  said  county,  if  called 
upon,  and  to  keep  the  peace  towards  the  Queen  and  all  her  liege 
subjects,  and  especially  towards  Sophia  Keen,  his  wife,  for  the  space 
of  twelve  calendar  months.  And  thereupon  the  said  John  Keen, 
together  with  W.  A.,  of,  &c.,  and  T.  W.,  of,  &c.,  sureties,  &c., 
severally  acknowledge  themselves  to  be  indebted  to  our  Sovereign 
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Lady  the  Queen,  &c.     And  because  the  Court  here  is  not  advised        Kny 
what  judgment  to  give  of  and  upon  the  said  several  premises  in  the  ^' 

said  indictments  respectively  mentioned,  judgment  is  respited  thereon  Qvm. 
until  the  next  general  quarter  sessions  of  the  peace,  &c.,  and  day  is 
given  for  the  said  John  Keen  to  appear,  then  and  there,  in  his  own 
proper  person,  to  hear  and  receive  tne  judgment  of  the  Court  of  and 
C(M)ceming  the  several  premises  aforesaid ;  and  the  said  John  Keen 
is  allowed  forthwith  to  depart  the  court  free.  At  which  said  next 
general  quarter  sessions  of  the  peace,  &c.  [on  Tuesday,  the  7th  of 
April,  1846],  before  J,  D.,  Esq.,  N.  C.  B.,  Esq.,  &c.,  and  others, 
their  companions,  justices,  &c.,  because  the  said  last-mentioned  jus- 
tices are  not  yet  advised  what  judgment  to  give  of  and  upon  the 
said  several  premises  in  the  said  indictments  respectively  mentioned, 
jud^ent  is  further  respited  thereon  until  the  next  general  quarter 
sessions,  &c.  At  which  said  next  general  quarter  sessions,  holden 
at  Chelmsford  on  Tuesday,  the  30th  day  of  June,  1846,  before 
N.  C.  B.,  Esq.,  &c.,  and  others,  &c.,  cometh  the  said  John  iCeen, 
in  his  own  proper  person,  and  the  Court  here  being  now  advised, 
and  all  ana  singular  the  premises  in  the  said  indictments  respec- 
tively mentioned  being  seen,  and  by  the  Court  here  fully  under- 
stood, it  is  considered  and  adjudged  by  the  Court  here,  that  the 
said  John  Keen,  for  each  and  every  of  the  oiFences  in  the  said 
indictments  and  in  each  count  thereof  respectively  mentioned,  be 
imprisoned  in  the  gaol  of  Springfield,  in  and  belonging  to  the  said 
county,  six  calendar  months,  each  and  all  of  such  several  terms  of 
imprisonment  to  commence  on  the  same  day  and  end  on  the  same 
day ;  and  that,  for  the  said  offence  in  the  first  count  of  the  first  of 
the  said  indictments  mentioned,  the  said  John  Keen  do  also  pay  a 
fine  to  our  Sovereign  Lady  the  Queen  of  50/.  of  good  and  lawful 
money  of  Great  Britain,  and  do  also  enter  into  his  own  recognizance 
in  the  sum  of  lOOZ.  and  find  two  sureties  in  the  sum  of  50/.  each, 
for  his  eood  behaviour  towards  our  Lady  the  Queen  and  all  her 
li^e  subjects,  and  especially  towards  Sophia  Keen,  his  wife,  for  the 
further  term  of  twelve  calendar  months  from  the  expiration  of  this 
sentence ;  and  be  further  imprisoned  in  such  gaol  until  he  pay  such 
fine  and  until  such  recognizances  shall  be  entered  into ;  and  the  said 
Jc^n  Keen  is  forthwith  committed,  &c.^ 

The  grounds  of  error  assigned  upon  this  record  were,  in  sub- 
stance, two: — First,  that  the  Court  of  Quarter  Sessions  has  no 
authority  to  respite  judgment  from  one  session  to  another ;  and  that 
therefore  the  judgment  pronounced  at  the  June  sessions  was  pro- 
nounced without  Jurisdiction.  Secondly,  that  it  appeared  by  the 
I'ecord  that  two  separate  judgments  haid  been  pronounced  by  the 
Court,  and  that  the  second  therefore  was  on  that  ground  also  with- 
out jurisdiction. 

Peacock  (with  him  Rodwell),  for  the  plaintiff  in  error. — The  first 
Question  depends  upon  the  nature  of  the  jurisdiction  possessed  by 
tne  Court  of  Quarter  Sessions;  and  the  authority  of  the  Sessions  in 
this  respect  is  clearly  laid  down  in  the  following  passage  from  Dick- 
inson's Quarter  Sessions  (ed.  Talfourd,  1841),  pp.  60,  61 :  ''  The 
whole  session,  for  whatever  number  of  days  it  continues  by  regular 
adjournments,  is,  in  point  of  law,  considered  only  as  one  day ;  and  as 
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Kwn  every  proceeding  has  leferenoe  to  the  first  diay  of  the  session,  the  jiuh 
»»  tices  may,  before  the  actual  close  of  the  sessions,  on  whatever  day, 
Ttt  QnsK  jj^^j.  ^j^^jj.  Qjjgi^  Qy  SMitences ;  but  they  cannot  do  so  after  the  session 
is  closed,  at  the  next  sessions.'"  Again,  <<  If  an  indictment  cannot 
be  disposed  of  after  verdict  of  guilty,  oving  to  Ae  justices  present 
being  equally  divided  in  opinion  as  to  i&  sentence,  or  from  any- 
other  cause  operating  on  the  Court,  so  that  no  iudgment  is  given, 
an  adjournment  of  the  sessions  should  be  entered  oy  the  clerk  of  the 
peace  to  some  day  previous  to  or  not  later  than  that  appointed  for 
the  next  ensuing  ori^nal  general  or  quarter  sessions,  so  as  to  enable 
the  justices  to  reconsider  the  question.  At  the  day,  hour,  and  place 
of  adjournment,  any  two  or  more  justices  may  proceed  as  they  might 
have  done  at  the  original  sessions  ;  the  adjoumm^it  being  a  conti- 
nuation of  the  same  session,  and,  ew  f>i  termini^  implying  that  every 
thing  during  the  time  of  it  remains  in  statu  quo  ante.  But  if  no 
such  adjournment  of  the  session  be  made  (for  it  cannot  be  made  of 
the  nfatter  itself  only),  no  subsequent  Session  has  any  power  to 
make  an  order  in  the  case.*^  [Coleeidge,  J.— The  judges  of  asnze 
adjourn  cases  from  one  assizes  to  another,  although  there  is  a  dif- 
ferent commission  for  every  assize.  Courts  of  Quarter  Sessions  are 
held  under  one  continuing  commission,  and  must  it  not  be  incident 
to  such  a  court  to  have  the  power  of  adjourning  a  case  as  occasion 
may  require  ?]  Stat.  1  Edw.  6,  c  7,  s.  6,  provides  <<  that  no  manner 
of  process  or  suit  made,  sued,  or  had  before  any  justices  of  assize, 
gaol  delivery,  &c.,  shall  in  anywise  be  discontinued  by  the  making 
and  publishing  of  any  new  commission  or  association,  or  by  altering 
of  the  names  of  the  justices  of  assize,  gaol  delivery,  &c.,  but  that 
the  new  justices  of  assize,  &c.,  may  proceed  in  every  behalf  as  if 
the  old  commissions  and  justices  and  commissioners  had  still 
remained  and  continued  not  altered.^  Hence  the  power  of  justices 
of  assize  to  adjourn  cases,  and  <<  give  judgment  upon  such  as  wexe 
reprieved  before  judgment  by  former  commissioners"  (S  Hale, 
P.  C.  27) ;  but  the  cases  shew  that  Courts  of  Quarter  Sessbns  have 
not  the  same  power.  (Resif  v.  Grince,  2  Bott.  pi.  807 ;  19  Vin. 
Abr.  868,  tit.  "  Sessions  of  the  Peace,  W. ;"  R.  v.  Cuckfield,  Salk. 
477 ;  Bodmin  v.  Warligeny  2  Bott.  pi.  815;  Burr.  S.  C.  295.)  But, 
secondly,  in  the  present  case,  at  all  events,  the  Court  had  no  autho- 
rity  to  pronounce  the  judgment  at  the  subsequent  sessions,  because 
it  appears  that  the  Court  pronounced  a  judgment  at  the  first  ses- 
sions ;  and,  having  pronounced  one  judgment,Ht  vrsBfimctua  officio. 
The  words  <<  it  is  considered  and  adjudged'"  constitute  the  a{>pro- 
priate  form  of  a  judgment  (4  Inst.  70);  and  the  words  ^<it  is 
ordered"  were  held  not  to  amount  to  a  judgment  in  Rew  v.  JTen-. 
worthy  (1  B.  &  C.  711).  [Erle,  J.— If  the  1^  effect  of  what 
took  place  was  not  a  iudgment,  but  a  respiting  of  judgment,  then 
the  words  <<  it  is  considered  and  adiudeed^  will  make  no  difference ; 
and  can  any  one  doubt  what  the  legid  effect  is  ?  Patteson,  J.^— 
It  is  expressly  stated  that  the  judgment  is  respited ;  and  the  defendU 
ant  is  only  required  to  enter  into  recognizances  in  the  meantime. 
If  he  had  refused  to  enter  into  recognizances  to  appear  and  receive 
judgment,  judgment  would  probably  have  been  given  at  the  time.] 
The  entering  into  recognizances  in  such  a  case  is  not  necessarily  an 
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btennediate  step  only ;  it  may  be  part  of  the  final  judgment,  as  it 
was  here,  and  in  Rea.  v,  Dunn  (12  Ad.  &  E.  699).  fn  Willee  t.  ^  »• 
Bridger  («B.  &  Aid.  878),  it  was  dedded  that  a  Court  of  Quarter  ^"  ^''"• 
Sessions  or  a  justice  of  the  peace  is  authorized  to  require  surety  of  the 
peace  for  a  limited  time,  according  to  his  or  its  discretion,  and  need 
not  hind  the  party  over  to  the  next  sessions  only.  [Coleeidoe,  J.—- 
He  consents  to  enter  into  recognizances  to  appear  and  receive  judg- 
ment at  the  next  sessions,  if  cafied  upon,  as  well  as  to  keep  the  peace 
in  the  meantime.]  These  cases  are  often  disposed  of  in  that  way ; 
and  if  any  judgment  has  heen  given  by  the  Sessions,  though  an 
erroneous  one,  they  siefuncti  o^io.  In  Rex  v.  Bourne  (7  Ad.  & 
B.  58, 66),  Mr.  Justice  Littleclale  used  this  expression,  **  Here  the 
jQStioesin  sessions  have  given  judgment;  the^  are Juncti  officio ;^ 
and  the  Court  acted  upon  that  view  in  its  decision. 

Marehj  contrii,  was  directed  to  confine  himself  to  the  first 
point"— That  objection  rests  altogether  upon  the  authority  of  the 
passage  cited  from  Dickinson,  Which  is  at  variance  with  leveral 
dedd^  cases,  and  supported  by  none.  Bodmyn  v.  Warligen,or  Rex 
T.  Bodmyn  (Burr.  S.  C.  895),  does  not  appear  to  have  decided  any 
thing,  (a)  The  matter  was  disposed  of  by  consent.  In  Rex  v. 
Cuckfield  (Salk.  477),  and  Pridgeon's  ca8e(Cro.  Car.  841 ;  1  Bulst. 
SBS),  there  was  no  adjofUnunent  at  all ;  but  a  subsequent  Sessions 
reviewed  the  decision  of  a  former  Sessions ;  and  it  is  quite  clear  that 
that  cannot  be  done.  Perhaps,  if  a  case  is  once  dropped,  it  cannot 
be  resumed  by  a  subsequent  Sessions ;  but  in  Rea  v.  Bourne  it  was 
not  contended  that  the  Court  of  Quarter  Sessions  had  no  power 
to  alter  the  record  of  a  conviction  at  a  prior  sessions ;  and  Reof  v. 
Fowler  (4  B.  &  Aid.  878)  clearly  recognizes  such  a  power.  There 
the  reoonl  in  a  case  of  felony,  at  the  quarter  sessions,  after  stating 
the  indictment,  plea  of  not  guilty,  and  verdict  of  guilty  thereon, 
added,  that  because  it  appeared  to  the  justices  that  after  the  jury 
liad  retired,  one  of  them  had  separated  from  his  fellows,  and  con- 
versed respecting  his  verdict  with  a  stranger,  it  was  considered  that 
the  verdict  was  bad,  and  it  was  therefore  quashed,  and  a  venire 
de  novo  awarded  to  the  next  sessions.  It  then  proceeded  to  set  out 
the  appearance  of  the  parties  at  the  next  sessions,  and  the  trial  and 
conviction  by  the  second  jury ;  whereupon  all  and  singular  the  pre- 
mises being  seen  and  considered,  judgment  was  given,  &c. ;  and  it  was 
held,  upon  a  writ  of  error  brought,  that  the  judgment  was  right. 
JBmt  ▼•  tStansfield  (Burr.  S.  C.  2&)  recognizes  a  general  power  of 
adjourning  appeals,  independently  of  the  statutes  9  Geo.  1,  c.  7, 
and  17  Geo.  S,  c.  88.     [Colebidgs,  J. — It  is  every  day^s  practice 

J  a)  The  following  ii  the  note  of  Bex  t.  Bodmyn,  in  B«rr.  S.  C.  296.  '<  There  was 
eed  a  case  of  Bex  y.  The  Inhabitants  of  Bodmyn,  which  was  twice  before  the  Court  in 
Ificbaelmas  Term,  1749,  and  afterwards  in  Easter  Term,  1750 ;  but  it  was  proposed  ttiat 
boith  orders  should  be  quashed  by  consent^  and  a  new  order  made,  and  this  was  afterwaida 
agreed  to  on  the  24th  NoTember,  1750.  iKIMliN 

'*  The  original  order  removed  the  paupers,  John  Beard,  wHlThis  wife,  and  Maud,  their 
dang^ter,  from  Bodmyn  to  Warligent  WarHgea  appealed  to  the  Sessions.  The  first 
Sessions  were  equally  divided,  and  '  therefore  did  not  come  to  any  resolution  thereupon.' 
So  says  the  order ;  but  there  is  no  express  adjournment  of  the  appeal." 

The  subsequent  Sessions  take  it  up  thus: — "Upon  the  rehearing  of  an  appeal  unde- 
tennined  at  the  last  sessions,  &c.  &c.,"  and  discharge  the  original  order.  It  was  objected 
that  this  subsequent  Sessions  had  no  jurisdiction  to  take  the  appeal  up  again,  the  former 
'     '     I  HOC  having  a4|o«mff d  It. ; 
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Kjutn  to  grant  writs  of  mandamtts  commanding  justices  to  enter  continu- 
_,     ^  ances  upon  and  to  hear  appeals.]     Yes;  and  the  power  of  adjourning 

**  w»»'  ^^ggg  {g  incident  to  all  courts  of  record.  (Com.  Dig.  "  Courts,"  P.  4s,) 
In  Reofv.  The  Justices  of  Wilts  (13  East,  352),  where  the  right  of 
appeal  to  the  sessions  was  given  by  an  Inclosure  Act,  Lord  EUea- 
borough,  C.  J.,  said,  ^^  I  hold,  without  any  doubt,  that  the  Court 
who  are  to  try  the  appeal  have  an  undoubted  authority  to  adjourn 
it,  when  once  properly  lodged,  if  it  be  necessary  for  the  advance- 
ment or  convenience  of  justice."  The  cases  of  Linfield  v.  Battle 
(3  Salk.  606),  Thurston  w.  Stratford  (Lutw.  272),  and  Rea  v. 
Grincey  all  of  which  are  cited  in  Dickinson  in  support  of  the  pas»^ 
already  referred  to,  do  not  help  the  argument  on  the  other  sic^. 
In  Linfield  v.  Battle  it  was  only  decided  that  the  adjournments 
ou^ht  to  appear ;  in  Rew  v.  Grince^  that  a  sessions  ought  not  to  be 
adjourned  to  a  period  beyond  that  fixed  for  holding  the  next  original 
^sessions ;  and  in  Thurston  v.  Stratford  no  difficulty  was  suggested 
About  adjourning  a  case  from  one  sessions  to  another. 

Lord  Denman,  C.  J. — ^The  justices  at  quarter  sessions  act  under 
a  commission,  which  assigns  them  *^  to  inspect  all  indictments  what- 
soever so  before  you,  or  any  of  you,  taken  or  to  be  taken,  or  before 
others,  late  our  justices,  &c.,  made  or  taken  and  not  yet  determined; 
and  to  make  and  continue  processes  thereupon  agamst  all  and  dua- 
gular  the  persons  so  indicted,^^  &c. 

Peacockj  in  reply. — That  clause  in  the  commission  of  the  peaoe 
only  meant  that  no  discontinuance  should  be  occasioned  by  tbe 
issuing  of  the  new  commission.  The  practice  is  distinctly  laid  down 
in  Dickinson,  a  work  of  great  authority,  which  has  been  long  acted 
upon  at  sessions.  It  would  be  very  inconvenient  to  depart  from  it, 
because  it  might  happen  that  one  set  of  magistrates  might  try  a 
case,  and  another  set  pass  sentence.  The  case  of  Rea  v.  Fowler 
was  very  peculiar.  The  indictment  was  treated  as  not  having  been 
tried  at  ail  at  the  first  sessions,  and  it  was  tried  at  the  subsequent 
sessions  as  if  it  was  a  fresh  indictment. 

Lord  Denman,  C.  J.— -I  entertain  no  doubt  as  to  the  power  of 
the  Court  of  Quarter  Sessions  to  respite  their  judgment  from  one 
session  to  another,  whenever  they  see  good  cause  for  so  doing.  The 
fallacy  of  the  argument  which  has  been  addressed  to  us  in  support 
of  the  contrary  proposition  consists  in  supposing  that  the  suDse- 

2uent  court,  which  gives  the  judgment,  is  a  different  court  from  tbe 
rst,  which  tries.  No  doubt  they  may  happen  to  be  differently 
constituted,  and  the  same  may  be  said  of  other  courts ;  but  in  poi^t 
of  law  it  is  the  same  Court  of  Quarter  Sessions,  assembling  from 
time  to  time  according  to  the  provisions  of  certain  Acts  of  Parlia- 
ment. If  they  have  tne  power,  the  Sessions  themselves  must  decide 
what  is  a  sufficient  cause  of  adjournment ;  but  none,  certainly,  can 
be  better  than  this,  ^<  they  are  not  yet  advised  what  judgment  to 
give.^    The  other  point  was  disposed  of  during  the  argument 

Patteson,  J. — I  am  of  tbe  same  opinion.  The  passage  in  Dick- 
inson, at  first,  appears  conclusive ;  but  it  is  not  borne  out  by  any 
decided  cases.  The  Court  of  Quarter  Sessions  is  at  all  times  held 
under  the  same  continuing  commission ;  and  I  think  that  a  power  of 
adjourning  cases  from  one  session  to  another  must  be  incident  to  a 
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court  of  that  nature.     The  statute  of  Edw.  6,  c.  7,  is,  perhaps,  a        Kbkk 
sufficient  authority  for  the  constant  practice  of  adjourning  cases  ^• 

from  one  assizes  to  another.  w*mjk. 

Coleridge,  J. — I  am  also  of  opinion  that  the  Court  of  Quarter 
Sessions  is  a  continuing  court,  having  power  to  respite  judgment 
from  one  session  to  another.  This  will  appear  from  an  examination 
of  the  constitution  of  that  court.  The  commission  itself  directs  the 
justices  in  sessions  to  ^<  continue  processes^  upon  indictments ;  and 
the  statutes  36  Edw.  3  and  12  Rich.  2  direct  how  frequently  the 
sessions  are  to  be  held.  Then  the  statute  2  Hen.  5,  c.  4,  specifies 
the  exact  periods  at  which  the  four  sessions,  hence  called  the 
Quarter  Sessions,  shall  be  held ;  but  these  directions  do  not  afiect  the 
constitution  of  the  court;  it  is  still  the  same  body  of  justices  acting 
under  one  and  the  same  commission.  The  practice  of  this  court  has 
always  proceeded  upon  that  view ;  for,  otherwise,  how  could  we 
direct  them  by  mandamus  to  enter  continuances  from  session  to  ses- 
sion upon  an  appeal  ?    That  treats  it  as  a  continuing  court. 

Eblb,  J. — I  am  of  the  same  opinion.  I  think  that  the  Court 
of  Quarter  Sessions  sits  under  a  continuous  authority ;  and  that 
it  possesses  the  power,  which  is  essential  to  all  tribunals,  of  adjourn- 
ing the  hearing  or  decision  according  to  the  emer^ncy  of  any  par- 
ticular case.  I  can  find  no  authority  for  the  position  laid  down  in 
the  treatise  which  has  been  cited ;  on  the  contrary,  I  have  turned 
to  the  case  of  Bodmyn  v.  Warligen  (2  Bott.  733),  which  the 
author  refers  to ;  and  that  case  seems  to  me  to  contemplate  the  ^ 
adjournment  of  a  particular  case,  not  of  the  sessions.  There,  in  an 
appeal  from  an  oraer  of  removal,  thejustices  were  divided  in  opinion, 
and  no  adjournment  took  place,  but  an  entry  was  made  by  the  clerk 
of  the  peace  that  the  appeal  was  lodged,  and  nothing  done  upon  it. 
One  of  the  parishes  gave  fresh  notice  of  appeal,  when  the  justices 
proceeded  in  it,  and  quashed  the  order.  The  Court  of  King's  Bench 
declared,  that  *<  if  the  parties  will  not  consent  to  quash  both  orders, 
we  will  consider  whether  we  cannot  send  it  down  to  have  the  entry 
of  the  first  order  amended.'^  ^^Thej  afterwards  quashed  the  order 
of  Sessions,  because  made  without  adjournment ;  but  no  opinion  was 
^ven."  In  that  case,  therefore,  the  Court  certainly  recognized  the 
right  of  a  subsequent  Sessions  to  enter  upon  the  consideration  of  a 
case  adjourned ;  and  to  exercise  the  same  authority  as  the  Sessions 
have  exercised  here.  It  seems  to  me  absolutely  essential  that  this 
power  should  exist ;  for,  if  not,  the  illness  of  a  material  witness 
must  almost  always  result  in  the  acquittal  of  a  prisoner ;  as  the 
power  of  adjourning  the  sessions  is  confined  to  the  period  fixed  by 
law  for  holdmg  the  next  sessions. 

Judgment  for  the  Crown. 
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NORTHERN  CIRCUIT. 

YoEK  October  Assizes,  1847. 

(Before  Mr.  Jastioe  Fattbson.) 

The  Queen  v*  Anthony  Beown  and  John  Bbown.  (a) 

Indictment  $tated  a  etmtraet  between  A,  B,  and  G»  W,,  that  A,  B,  was  to  receive 
ffoodi/rom  S.  A,  and  carry  them  to  a  certain  place;  that  at  the  time  8.  A.  deU- 
vered  the  $oode  to  A.  B,  it  wa«  the  habit  <if8,A,io  gkee  to  AL.  B.  a  ticket  eam^ 
taining  the  amount  qf  goods  delivered,  4*c. ;  that  A.  B,  need  to  deliver  nch  iiekei 
to  J.  X,  as  agent  of  G,  IV.  in  that  beha(f;  that  A,  B,  and  /.  B.  falsely  pretended 
to  J,  X.fOS  sueh  agent,  that  A.  B.  had  received  goods  firom  8,  A.,  and  had  receivad 
tkketsfrom  8,  A.,  and  had  carried  the  goods  to  a  certain  place,  by  wteans  qf  wkieh 
said  false  pretences  A.  B.  and «/.  B.  obtained  from  G.  W.  90(.  ^  the  mam^^  qf 
G,  W, ;  whereas  in  truth  and  in  fact,  ^c. ; — 

Held^  per  Patteson,  J.  (after  consulting  Coleridge,  J.)^lst.  J%at  under  stat.  7  Sf  8 
Geo,  4,  c.  29,  s,  5S,  the  pretence  need  not  be  made  to  the  person  from  whom  the 
money  is  obtained;  the  mode  in  which  the  pretence  to  A,  effects  an  obtaining  qf 
money  from  B.  being  matter  qf  evidence,  2nd,  That  even  if  the  offence  charged 
would  amount  to  larceny,  yet  "  90/.  qfthe  money  ofB"  is  a  sufficient  descr^tian 
qfthe  money  obtained,  without  etattng  the  nature  qf  the  coin.  3rtf.  That  ^  ike 
false  pretence  be  the  delivery  qf  a  ticket^  suck  ticket  need  not  be  set  out  in  keee 


Tme  Quuir  npHIS  was  an  indictment  for  obtaining  money  under  false  pre- 

A  fcT  5  -*-     tences. 

AM  J.  B»owir.      Pickering  and  Farrery  for  the  ptosecntion.     Overend  and  Price, 
for  the  prisoners. 

The  first  count  of  the  indictment  stated  that  Anthony  Brown, 
late  of  the  parish  of  Enaresborough,  in  the  county  of  York, 
labourer,  heretofore,  to  wit,  on  the  26th  day  of  January,  A.  D.  1847, 
in  the  parish  aforesaid,  in-  the  county  aforesaid,  ccmtracted  and 
agreed  with  one  George  Wilson  the  younger  and  one  Joseph 
&nson,  that,  in  consideration  that  he  the  said  Anthony  Brown 
would  receive  certain  goods  and  chattels,  to  wit,  divers  iron  rails, 
divers  iron  chairs,  divers  sleepers,  divers  pieces  of  iron,  and  divers 
pieces  of  wood,  from  one  Silvester  Atkins,  the  said  Silvester  Atkins 
then  and  there  being  the  storekeeper  and  agent  of  the.  East  and 
West  Yorkshire  Junction  Railway  Company,  and  would  then  lead, 
carry,  and  convey  the  same  tram  a  certain  place,  to  wit,  from  the 
parish  of  St.  Mary,  Bishop  Hill,  the  younger,  to  a  certain  other 
place,  to  wit,  to  the  parish  of  Enaresborough  aforesaid,  they,  the 
said  Greorge  Wilson  the  younger  and  Joseph  Benson,  would  pay 
him  the  said  Anthony  Brown  a  certain  sum  of  money  for  the  said 
leading,  carriage,  and  conveyance  of  the  said  goods  as  aforesaid,  or 
for  so  much  thereof  as  should  be  so  led,  carried,  and  conveyed  as 
aforesaid,  to  wit,  after  the  rate  of  7s.  9d.  for  every  ton  weight 
of  the  said  goods  and  chattels  so  led,  carried,  and  conveyed  as 
aforesaid.  That  it  became  and  was  the  duty  and  habit  of  tne  said 
Silvester  Atkins,  as  such  storekeeper  and  agent  as  aforesaid,  and 
whenever  and  so  often  as  he  the  said  Silvester  Atkins  delivered  as 
such  storekeeper  and  agent  as  aforesaid  any  such  goods  as  aforesaid 
(a)  Reported  by  T.  Campbell  FosteRi  Esq.,  Barrister-at-law. 
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to  the  said  Anthony  Brown,  and  the  said  Anthony  firown  received   Ttm  Qwafetr 

such  goods  from  the  said  Silvester  Atkins  so  to  be  by  the  said  ^ 

Anthony  Brown  led,  carried,  and  conveyed  as  aforesaid,  in  pursuance  ^  *^-  B*®** 

of  the  said  contract)  for  him  the  said  Silvester  Atkins  to  give,  and 

the  said  Silvester  Atkins  did  from  time  to  time  so  give,  to  the  said 

Anthony  Brown  certain  tickets  in  the  name  of  and  signed  by  him 

the  said  Silvester  Atkins,  and  containing  the  amount  of  goods  so 

fit>m  time  to  time  delivered  by  the  said  Silvester  Atkins  to  the  said 

Anthony  Brown  in  pursuance  of  and  according  to  the  said  contract, 

and  also  containing  the  name  of  the  place  or  places  to  which  the 

said  goods  so  delivered  to  the  said  Anthony  Bro?fm  were  to  be  led, 

carried,  and  conveyed  by  the  said  Anthony  Brown.    That  when  and 

so  often  as  the  said.  Anthony  Brown  received  from  the  said  Silvester 

Atkins  such  tickets  as  aforesaid,  the  said  Anthcmv  Brown  did,  after 

the  leading,  carriage,  and  conveyance  of  the  said  goods  in  the  said 

tickets  mentioned,  according  to  the  tains  of  the  said  contract,  give 

and  deliver  such  ticket  or  tickets  so  received  by  him  the  said 

Anthony  Brown  to  one  Joseph  Brunt,  as  the  agent  of  the  said 

Georpe  Wilson  the  younger  and  Joseph  Benson  in  that  behalf;  and 

that  it  then  and  there  b^ame  and  was  the  duty  of  the  said  Georse 

Wilson  and  Joseph  Benson  to  pay  the  said  Anthony  Brown  for  the 

said  leading,  carriage,  and  conveyance  of  the  said  goods  in  the  said 

tickets  mentioned  and  so  received  by  him  the  said  Anthony  Brown 

from  the  said  Silvester  Atkins,  according  to  the  rate  and  upon  the 

terms  aforesaid.    That  the  said  contract  and  agreement  having  been 

to  made  as  aforesaid,  and  the  said  Joseph  Brunt  being  such  agent 

as  aforesaid,  he  the  said  Anthony  Brown  and  one  John  Brown,  of 

the  parish  foresaid,  in  the  county  aforesaid,  labourer,  well  knowing 

the  premises  aforesaid,  afterwards,  to  wit,  on  the  15th  day  of  May^ 

in  the  vear  aforesaid,  in  the  parish  aforesaid,  in  the  county  aforesaid, 

unlawjully  and  knowingly  did  falsely  pretend  to  the  said  Joseph 

Brunt,  as  such  agait  as  aforesaid,  that  the  said  Anthony  Brown  had 

theietdbre,  that  is  to  say,  on  the  15th  day  of  May,  A.  D.  1847, 

received  certain  of  the  said  goods,  that  is  to  say,  certain  iron  rails 

and  chairs,  from  the  said  Silvester  Atkins  as  such  storekeeper  and 

agent  as  aforesaid,  and  that  the  said  Silvester  Atkina  had  given  to 

him  the  said  Anthony  Biown  certain  tickets  as  aforesaid,  signed  by 

him  the  said  Silvest^  Atkins,  and  eontaininff  the  amount  of  the 

aaid  goods  so  ddivared  by  the  said  Silvester  Atkins  to  him  the  said 

Anthony  Brown  as  aforesaid,  in  pursuance  of  the  said  contract,  and 

also  containing  the  name  of  the  place  or  places  to  which  the  said 

goods  so  delivered  to  the  said  Anthony  Brown  were  to  be  led, 

carried,  and  conveyed  by  the  said  Anthony  Brown,  and  that  he  the 

said  Anthony  Brown  then  had  led,  carried,  and  conveyed  the  eame 

from  acertain  place,  that  is  to  say,  from  the  said  parish  of  St.  Mary, 

Bishop  Hill,  tne  youn^r,  in  the  city  of  YcMrk,  to  a  certain  other 

plaee^  to  wit,  to  the  parish  of  Knaresborough  aforesaid,  by  means  of 

winch  said  false  pretences  the  said  Anthony  Brown  and  the  said 

Mm  Brown  did  then  and  there  unlawfully  and  knowingly  obtain 

fixHn  the  said  Greorge  Wilson  the  youngar  and  Josa>h  Benson  a 

certain  large  sum  of  money,  to  wit,  the  sum  of  902.,  of  the  moneys 

of  the  saki  Ge(M^  Wilson  the  younger  and  the  said  Joseph  BenscMit 
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Tab  Qvbbm  with  intent  then  and  there  to  defraud  the  said  Greorge  Wilson  the 
A  &J  Bm      younger  and  the  said  Joseph  Benson  of  the  same.     Whereas,  in 

*  '  ^"*  truth  and  in  fact,  the  said  Anthony  Brown  and  the  said  John  Brown 
had  not,  nor  had  either  of  them,  on  the  said  16th  day  of  May, 
A.  D.  1847,  or  at  any  other  time,  received  the  said  last-mentioned 
goods,  or  any  goods,  from  the  said  Silvester  Atkins,  and  the  said 
Anthony  Brown  and  the  said  John  Brown  had  not,  nor  had  either 
of  them,  then  or  at  any  other  time,  received  from  the  said  Silvester 
Atkins  any  such  tickets  as  aforesaid,  nor  any  ticket  whatever ;  nor 
had  he  the  said  Anthony  Brown  then  or  at  any  other  time  led, 
carried,  or  conveyed  the  last*mentioned  goods  so  alleged  to  have  been 
received  from  the  said  Silvester  Atkins  as  aforesaid  from  a  certain 
place,  that  is  to  say,  from  the  said  parish  of  St.  Mary,  Bishop  Hill, 
the  younger,  in  the  city  of  York,  to  a  certain  other  place,  to  wit,  to 
the  parish  of  Knaresborough  aforesaid,  or  to  any  place  whatever;  to 
the  great  damage  and  deception  of  the  said  Greorge  Wilson  the 
younger  and  the  said  Joseph  Benson,  to  the  evil  example  of  all 
others  in  like  cases  offending,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

There  was  a  second  count,  which,  owing  to  an  intimation  from 
Mr.  Justice  Patteson,  was  abandoned  by  the  counsel  for  the  prose* 
cution.    The  prisoner  was  found  guilty  on  the  first  count. 

(herend  then  moved  in  arrest  of  judgment  on  the  first  count. 
He  submitted,  first,  that  by  the  averment  in  the  count,  <<  by  means 
of  which  said  false  pretences  the  said  Anthony  Brown  and  the  said 
John  Brown  did  then  and  there  unlawfully  and  knowingly  obtain 
from  the  said  George  Wilson  the  younger  and  Joseph  Benson  a 
certain  larse  sum  of  money,  to  wit,  90/.  of  the  moneys  of  the  said 
George  Wilson  the  younger  and  the  said  Joseph  Benson,^  made  the 
agreement  set  forth  as  inducement  material ;  and  in  pursuance  of  that 
agreement  only  one  of  the  prisoners,  Anthony  Brown,  was  entitled 
to  receive  the  money  so  alleged  to  be  obtained  by  both  the  prisoners. 
Secondly,  he  objected  that  it  did  not  appear  mm  the  indictment 
whether  the  word  **  same"  referred  to  the  word  **  tickets"  or  to  the 
goods.  He  Bubmitt^  that  the  tickets  were  the  last  antecedent  of 
the  word  <^  same ;"  or  at  all  events  it  was  doubtful  whether  the 
word  *<same"  referred  to  the  tickets  or  to  the  goods.  Thirdly,  he 
would  draw  attention  to  the  statute  under  wmch  the  offence  was 
charged,  the  7  &  8  Greo.  4,  c.  S9,  s.  58,  which,  after  reciting  that  a 
failure  of  justice  frequently  arose  from  the  subtle  distinction 
between  larceny  and  fraud,  for  remedy  thereof  enacts,  *'  that  if  any 
perMn  shall  by  any  false  pretence  obtain  from  any  other  person  any 
chattel,  money,  or  valuable  security,  with  intent  to  cheat  or  defraud 
any  person  of  the  same,  every  such  offender  shall  be  guilty  of  a 
misdemeanor.^  He  submitted  that,  under  this  section,  the  pretence 
must  be  made  to  the  same  man  from  whom  the  money  was  received, 
and  that  that  must  appear  in  the  indictment.  In  the  indictment 
there  was  no  allegation  of  any  pretence  to  the  parties  from  whom 
the  money  was  obtained,  or  that  they  knew  of  the  pretence,  and  by 
means  of  that  pretence  parted  with  the  money.  It  was  quite  con- 
sistent with  this  indictment  that  the  pretence  might  have  been  made 
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to  Brunt  and  never  communicated  to  Benson  and  Wilson,  and  they  Thc  Qatwr 
might  have  parted  with  the  money  on  some  other  pretence.  [Pat-  ^  .  j  » 
TEsoK,  J. — The  indictmoit  avers  "by  means  of  which  saia  false  '  ***^** 
pretences.^]  It  was  not  stated  whether  these  pretences  ever  reached 
tbem^  or  were  made  to  them  or  to  a  third  person.  It  ought  to  have 
been  alleged  that  the  false  pretence  was  made  to  Brunt,  and  that 
Benson  and  Wilson  knew  of  the  pretence,  and  in  consequence  parted 
with  the  money.  It  was  stated  that  Brunt  was  their  agent,  but  the 
all^ation  was  not  sufficient,  because  he  was  their  agent  merely  to 
receive  the  tickets.  For  any  thing  that  appeared  in  the  indictment, 
he  was  no  more  the  agent  of  Wilson  and  Benson  than  the  receiver 
of  tickets  on  a  railway  station  residing  twenty  miles  off!  His  fourth 
objection  was,  that  under  this  indictment  the  prisoners  might  be 
found  guilty  of  larceny  for  the  same  offence,  and  could  not  plead 
autrefois  acquit^  or  convict,  this  indictment  not  being  sufficiently 
precise.  It  ought  to  have  been  stated  in  what  coin  the  money  was 
obtained.  That  had  been  decided  in  the  case  of  Reg.  v.  Norton 
(8  Car.  &  P.  196),  in  which  Mr.  Baron  Alderson  had  held  in  a 
ainiilar  indictment  that  it  must  be  quashed,  as  it  would  be  impossible 
to  plead  an  acquittal  or  conviction  on  this  indictment  in  Imr  to  a 
prosecution  for  larceny  under  the  provisions  of  the  statute.  In  Reg. 
V.  Christie  (1  Cox's  Crim.  Ca.  289)  there  was  an  allegation  pre- 
cisely the  same  as  in  this  count,  which  was  objected  to  but  not  decided, 
the  case  having  gone  off  on  another  point.  The  learned  counsel 
also  cited  Rew  v.  Reed  (7  Car.  &  P.  848),  and  Rewy.  Bloomfield 
Xl  C.  &  M .  537).  His  fifth  objection  was,  that  these  tickets  were 
iwiatten  documents ;  and  wherever  a  written  document  was  the  sub- 
ject of  a  charge,  it  ought  to  be  set  out.  His  sixth  objection  was, 
that  the  indictment  denied  that  Anthony  Brown  had  received  any 
ffoods  whatsoever  from  Silvester  Atkins ;  whereas  it  was  proved 
that  he  had,  at  different  times,  received  goods.  He  would  not, 
however,  press  this  objection,  it  being  a  mere  variance,  and  cured  by 
Terdict 

Pickering^tot  the  prosecution.— As  to  the  first  objection,  assuming 
that  the  agreement  in  the  inducement  was  material,  the  allegation 
of  obtaining  by  the  two  was  distributive.  But  the  agreement  was 
mere  matter  of  inducement.  As  to  the  second  objection,  he  sub- 
mitted that  the  word  <<  tickets^  was  not  the  last  antecedent  of  the 
word  *^  same,^  but  the  word  <^  goods.'*  The  indictment  must  be  so 
reaAy  because  the  ^^same*^  was  something  which  had  been  *Med,  cAv 
lied,  and  conveyed  ;^  and  by  the  necessary  construction  of  the  £ng«. 
lish  language,  and  in  common  sense,  the  word  *<  same^'  must  refer,  to 
the  goods.  As  to  the  third  objection,  the  words  of  the  statute  were 
gainst  his  learned  friend*  He  called  attention  to  the  case  of  Rex  v. 
TuUy  (9  Car.  &  P.  287).  That  case,  which  was  verv  vaguely 
reported,  even  if  it  were  still  held  law,  was  quite  distinguishable  from 
the  present ;  as  this  indictment  shews  a  connection  between  the  person 
to  whom  the  pretence  was  made,and  the  persons  from  whom  the  money 
was  obtained.  It  was  necessary  to  shew  a  connection  between  all  the 
parties.  As  to  the  fourth  objection,  he  submitted  that  the  case  of 
Rex  V.  Norton  did  not  apply.  Rex  v»  Norton  was  only  to  the  effect 
that  the  property  must  be  laid  in  some  one.    The  present  indict- 
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TmUnMK  ment  lays  90/.,  moneys  of  W,  and  B.  Even  if  these  facts  do  amount  to 
A.&J  B  ^  larceny,  on  this  indictment  the  prisoners  could  plead  autrefins 
•flcgwi/,  or  convict,  to  an  indictment  for  larceny,  ror  stealing  the 
money  obtained,  because  in  anch  a  plea  they  would  aver  that  the 
money  was  the  same  money.  Besides,  the  stating  of  the  nature  of  the 
coin  \vould  not  carry  furtner  the  plea  of  autrefois  acmiit,  ot  conmct^ 
the  gist  of  -which  is  the  averment  and  proof  that  tne  property  in 
question  is  the  same  as  that  which  formed  the  subject  of  the  pre- 
vious acquittal  or  conviction.  As  to  the  last  obiection,  which  it  was 
necessary  to  notice,  he  submitted  that  the  tickets  need  not  be  set 
out.     [Rm  V.  Douglasy  7  Car.  &  P.  785.) 

FarrtrtclQamed  on  the  same  side. 

Overend  having  replied, 

Pattssox,  J.,  said  he  would  consult  with  his  brother  Coleridee. 
On  the  return  of  the  learned  judge  into  court,  his  Lordship  said  his 
brother  Coleridge  and  himself  were  of  opinion  that,  upon  tne  whole, 
the  judgment  ought  not  to  be  arrested.  If  there  were  any  ground 
for  saying  that  the  indictment  was  bad,  the  prisoners  must  oe  left  to 
their  writ  of  error.  As  at  present  advised,  he  thought  the  indict- 
ment was  good.  As  to  the  first  objection,  he  thought  that  two 
persons  might  have  received  the  money.  He  thought  that  the  fdr, 
construction  of  the  word  ^^  same  ^  was  that  it  had  reference  to  the 
goods,  and  not  to  the  tickets.  As  to  the  third  obiection,  it  was 
undoubtedly  more  important  that  the  pretence  should  be  made  to 
the  parson  who  parted  with  the  money.  Tully^s  case  was  a  peculiar 
one,  and  be  was  not  quite  sure  that  that  case  could  be  supported  if 
carried  into  a  court  of  error.  There  was  nothing  in  tne  Act  of 
Parliament  which  made  it  necessary  that  the  pretence  should  be 
made  to  the  same  person  as  the  money  was  obtained  from ;  and  when 
it  was  said  that  '^  by  means  of  the  said  false  pretences  ^  the  money 
was  obtained,  that  was  a  question  of  evidence ;  and  if  there  were 
any  means  to  ^w  that  the  pretence  to  A.  operated  on  the  mind  of 
B.,  it  miffht  be  shewn  in  evidence.  As  to  tne  fourth  objection,  he 
thought  that  the  prisoners  might  plead  autrefois  acquit j  or  convict^ 
on  an  indictment  for  the  same  sum  charged  in  this  indictmentl 
Wheth^  or  no  it  was  the  same  sum  would  become  afterwards  a 
question  of  identity.  The  next  objection,  relating  to  the  tickets 
not  being  set  out,  was  not  important,  as  the  verdict  was  not  given 
on  that  pretence.  If  half-a-dozen  pretences  were  laid  and  one  onl^ 
wtre  proved,  that  would  be  sufficient.  [Overend  suggested  that  if 
part  of  the  pretence  were  bad  the  whole  allegation  mi^t  be  vitiated. 
B.  V.  WickhamJ]  If  it  became  necessary  to  rdy  on  the  false  pret^ice 
as  regarded  the  ticket,  he  would  say  that  the  ticket  need  not  be  set 
out  in  JuBc  9erba.  Upon  the  whole,  he  thought  that  judgmait 
ought  not  to  be  arrested ;  and  if  it  should  turn  out  that  in  the  opinion 
of  counsel  the  indictment  was  nevertheless  bed,  the  prisoners  had 
tbeir  remedy. 
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COURT  OF  QUEEN^S  BENCH. 

Sittings  after  Michaelmas  Term,  1847. 

(Befen  Lord  Chief  Justice  Dur  jcak.) 
The  Queek  v.  Charbitib,  Young,  and  Othe&s. 

tUMieof  a  eaMihipin  the Boit^Ihdiu  Con^9m»*t  nrriea U m t^flnee  vitki^ike    Thx  Quux 

THIS  was  an  indictment  for  a  conspiracy  for  the  illegal  sale  of   Youv^vA 
a  cadetship  in  the  service  of  the  East-India  Company.  Ovbmm. 

The  Attorney- General,  the  Solicitor-General,  Sir  F.  Kelly , 
Wigramj  darkson.  Peacock^  and  Forsyth,  for  the  prosecution. 

Urowder  and  Warren,  for  Charritie ;  Cochbum,  James,  Sir 
John  Bay  ley ^  and  Phipson,  for  Sir  W.  Young.  The  other  defend- 
ants were  undefended. 

It  is  unnecessary  to  detail  the  facts  of  the  case,  as  they  do  not 
affect  the  point  of  law,  which  alone  we  report  here. 

Crowder  submitted  that  there  was  no  case  to  go  to  the 
jury.  The  indictment  was  framed  under  49  Geo.  3,  c.  196,  sees. 
8  and  4.  The  charge  here  was  that  of  the  purchase  and  sale  of  a 
cadetship.  There  was  nothing  in  the  Act  which  applied  to  such  a 
case.  The  first  section  recited  the  prior  Acts,  and  the  various 
employments  in  England,  Scotland,  and  Ireland,  to  traffic  in  the 
disposal  of  which  was  illegal.  The  Snd  section  vested  in  his 
majesty  the  right  to  offices  to  which  appointments  had  been 
improperly  made.  The  8rd  section  then  enacted  that,  **  If  any 
person  shall  sell  or  bargain  for,  &c.,  or  receive  any  reward.  Sec, 
directly  or  indirectly,  for  any  office,  commission,  place,  or  employ- 
ment, or  for  any  appointment  or  nomination  thereto,  or  wilfuuv  or 
knowingly  aid,  abet,  or  assist  such  person  therein,  he  shall  be 
deemed  guilty  of  a  misdemeanor.^'  The  4th  section  contained 
similar  provisions  against  persons  who  received  or  paid  money  for 
soliciting  or  obtaimng  offices.  In  all  the  enumeration  of  offices 
mentioned  in  this  statute,  there  was  not  one  reference  to  a  cadet- 
ship in  the  East-India  Company's  service,  and  it  was  therefore 
.  submitted  that  the  case  did  not  fall  within  the  Act,  and  that  this 
indictment  could  not  be  maintained.  The  evidence  i^ewed  that  all 
that  was  done  in  this  country  was  to  give  the  young  man  a  certifi-  • 
cate^  which,  on  his  arrival  in  India,  gave  him  a  title  to  obtain 
employment  there,  and  the  very  terms  of  the  paper  of  nomination 
shewed  that  nothing  was  given  here.  That  paper  was  in  these 
.  terms :  ^'  I  present  him  to  a  cadetship  on  one  of  my  nominations, 
provided  he  shall  appear  to  you  to  be  eligible  for  the  situation.^ 
This  was  clearly  only  giving  a  contingent  title  to  an  office,  but  not 
an  office  itself. 
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Thb  Qubbk 

u. 

Chakaitie, 

Young,  and 

Otuzes. 


Cockburn,  on  behalf  of  Sir  W.  Young,  was  heard  in  support 
of  the  same  objection.— It  was  the  duty  of  the  prosecutor  to  snew 
that  the  case  was  within  the  terms  of  the  Act  of  Parliament.  This 
was  a  mere  nomination,  which  could  not  take  place  till  the  party  got 
out  to  India,  where  alone  he  could  receive  the  office.  But  what  the 
oiBce  was  had  not  been  proved.  It  might  be  nothing.  It  might  be 
a  nominal  office  only,  like  that  sometimes  ffiven  to  a  volunteer, 
which  merely  conferred  rank,  but  had  no  duties  attached  to  it. 
This  nomination  was  only  a  bare  inchoate  right,  nothing  more. 
The  third  section  of  the  Act  referred  not  only  to  nominations  and 
appointments,  but  to  resignations.  Resignations  of  what  ?  Why, 
of  substantial  offices.  This  did  not  appear  to  fall  within  that 
description. 

Lord  Denman,  having  read  the  words  of  the  Act,  said  that  he 
had  not  the  smallest  doubt  upon  the  matter.  This  was  an  office  or 
employment  in  the  East-India  Company's  service,  to  which  the 
dei^ndant,  Sir  W.  Young,  had  had  the  nomination. 

Verdict— Guilty. 


The  Qobks 

V. 

Dbmt  and 
Akothkb,. 


IRELAND. 

Commission  of  Oyer  akd  Tesmikeb. 

OoTOBBB  Sbssioit,  1847.| 

(Before  Mr.  Justice  Burton  and  Mr.  Baron  Richards.) 

The  Queen  v.  Dent  and  Another,  (a) 

Indicimmi^Emdence — Abienc€  o/proqfqf  prosecutor* 9  Chriitian  names  hemg  at 

iaid,/aiai. 
The  prisoners  were  indicted /or  stealing  certain  articles  from  Biekard  Henry  Johm 
Beaumont  McCumming ;   there  was  evidence  of  the  prosecutor's  surname  being 
MeCmmning^  but  there  was  no  sfridenee  what  Ms  Christian  names  were : — 
Held,  that  the  indictment  was  not  sustainable. 

THE  prisoners  were  indicted  for  having  stolen  a  bank-note  for 
five  pounds,  ten  sovereigns,  and  a  purse,  the  property  of 
Richard  Henry  John  Beaumont  McCumming.  Captain  Leicester 
V.  Smith  proved  his  having  seen  the  prisoner  Dent,  on  the  day 
named  in  ,the  indictment,  take  a  purse,  containing  the  proper^  in 
(juestion,  from  the  person  of  Major  McCumming  (who  was  an  officer 
in  the  army),  and  hand  it  to  the  other  prisoner.  Major  McCuin- 
ming  was  not  produced  as  a  witness.  Tne  case  for  the  prosecution 
having  closed, 

J.  A.  Currant  for  the  prisoners,  contended  that  the  indictment 
could  not  be  sustained,  inasmuch  as  there  was  no  evidence  of  the 
pro{)erty  having  been  taken  from  a  person  bearing  the  aevend 
Christian  names  affixed  in  the  indictment  to  the  surname  of  the 
prosecutor,  and  cited  the  EaH  of  CardigarCa  case.    The  evidence 

(a)  RepoiUd  bj  W.  St.  Laasa  BABnr«TON,  Esq., 
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merely  shewed  that  the  property  was  stolen  from  a  Major  McCum-  Tft^QoMK 
miog.     Captain  Smith,  being  recalled,  stated,  in  answer  to  the  "^ 

Court,  that  he  only  knew  Major  McCumming  by  name,  from  reading    .^w^^^ 
his  name  in  the  Army  List ;  that  he  was  not  personally  acquainted 
with  him,  and  had  never  seen  him  until  the  day  the  occurrence  in 
question  took  place ;  but  stated  now  that  he  knew  him  to  be  Major 
McCumming. 

BuETON,  J.,  addressing  the  jury. — Gentlemen  of  the  jury,  the 
diarge  is  not  proved  as  stated  in  the  indictment,  for  the  indictment 
states  that  the  property  was  taken  from  a  certain  person  with  several 
Christian  names,  and  whose  surname  is  McCumming ;  and  all  the 
witness  proves  is,  that  he  saw  the  property  in  (question  taken  from  a 
person  whom  he  knows  to  be  Major  McCumming ;  but  he  does  not 
know  his  Christian  names,  whereas  the  indictment  shews  that  he  has 
certain  Christian  names ;  and  it  is  necessary  to  prove  that  the  pro- 
secutor was  known  by  the  several  names  charged  in  the  indictment ; 
but  one  name  is  given  in  evidence  in  the  present  case,  and  you  must 
therefore  acquit  the  prisoners. 


CROWN  CASE  RESERVED,  IRELAND. 

Trinity  Termj  1847. 

(Before  Blackbubkb,C.  J.»  Dohbbtt,  C.  J.,  and  Pigot,  C.B.  ;  Bttbtoit, 
ToBSBNs,  Cbampton,  Ball*  and  Jackson,  JJ.  ;  and  Richabos  and 
Lbfbot,  BB.) 

The  Queen  v.  Maddens  and  Others,  (a) 

IndietmeniStaMable  miidemeanor^^Burfflary — Merffer, 

The  prisoneri  bdng  huHeted  under  Me  1  4-  2  Wm.  4,  e.  44,  for  attauliing  and 
emiermg  a  habiiaiionf  which  qfenee  U  made  a  mudemeanor  by  the  etutute,  were 
fomd  guiliy  tipon  evidence  tending  to  ihew  thai  they  broke  into  the  houee  with  the 
hUent  to  commit  a  felony  therein : — 

Meld,  that  they  were  rightly  convicted  qf  the  etatutable  miedemeanor  notwith' 
tiandinff* 

THE  prisoners  were  indicted  at  the  Spring  Assizes  of  18417 9  f6r    i^^  Qgit* 
the  King^s  County,  for  assaulting  and  breaking  into  the  •. 

habitation  of  James  KiUeen.  The  indictment  was  framed  under  ***^'"f"^ 
the  second  secUon  of  1  &  2  Wm.  4,  c.  44  (one  of  the  Whiteboy 
Acts),  which  statute  makes  the  offence  a  misdemeanor.  It  was 
objected  by  the  prisoners'  counsel  that  the  evidence  proved  the 
commission  of  a  burglary ;  the  tendency  of  the  evidence  being  to 
shew  that  the  prisoners  broke  in  with  the  intention  of  committing  a 
felony  by  their  seeldne  to  take  away  certain  civil  bill  decrees  and 
demanding  money,  and  that  therefore  the  statutable  misdemeanor 
was  merged  in  the  felony.  The  prisoners  having  been  found  guilty, 
the  question  was  reserved  for  the  consideration  of  the  judges. 

J.  J.  Curratii  for  the  prisoners,  cited  R.  v.  Neale  (Denis.  C.  C. 
87),  R.  V.  Welham  (1  Cox's  C.  C.  19«  Dickinson's  Quarter  Sess,  by 

(a)  Bc^porMby  W.  St.  Laaia  Babiv«tov,  Bcq.,  Biniitcr^.tew. 
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Ite  Qim    Talf •  192  und  SSI),  Rea  v.  Hanmoood  (E.  PI.  411),  R.  v.  Ismms 
**       ,  (ib.  1081),  to  shew  that  where  a  pritioiier  was  diarged  with   a 
"""*  ^    mifldeameanor,  and  the  oommisaion  of  a  fidony  wa«  proved,  he  was 
equally  entitled  to  an  acquittal  as  if  he  had  been  charged  ^th  a 
felony,  and  a  misdemeanor  only  was  proved  against  him.      (Gab. 
Cr.  L.  816.) 

CorhaUis. — The  doctrine  of  merger  does  not  apply  to  the  caae 
of  a  statutable  misdemeanor,  but  only  to  offences  at  comtnoa 
law.  In  Rew  v.  Delany  (Maryborough  Special  Commisdon,  anno 
1882,  p.  112),(a)  from  Rea  v.  DawKng  (ib.  165),  and  R.  r.  Leomr 
ard  and  Others  (ib.  p.  258),  it  appears  that  several  persons  were 
engaged  in  the  same  transaction.  The  principal  prisoner  (Dowling) 
was  tried  and  convicted  of  burglary ;  but  the  others,  his  oolleag;aeB, 
were  tried  for  the  misdemeanor  and  convicted. 

BiCHARDS,  B.i— Was  the  question  then  raised  ? 

Cor6a/fiis.<— No ;    the  question    certainly  was  not  raised,    but 
the  cases  at  that  Special  Commission  were  much  considered,  and 
that  course  was  adopted.     In  Rew  v.  Finuccene  (1  Cr.  &  I>.  Ab. 
Notes  of  Cas.   4^  a  felony  was  committed  by  the  prisoner    in 
setting  arms,  ana  yet  he  was  convicted  of  the  misdemeanor  under 
3ie  statute  (1  &  8  Wm.  4,  c.  44,  s.  8).     [Pigot,  C.B.— Was  he 
not  acquitted  of  the  burglary  there  ?]     He  was ;  but  he  was  con- 
victed of  an  ofence  involving  the  takin^^  of  arras.    [Pigot,  C.B. 
— It  does  not  follow  that  it  was  a  felonious  taking.]     In  Rew  v. 
Tayhr  (1  Cr.  &  D.  C.  C.  188,  note),  the  prisoner  with  others  was 
indicted  for  assaulting  and  injuring  a  habitation.     It  appeared 
that  several  persons  entered  the  house  and  shots  were  fired,  one  of 
which  wounaed  one  of  the  persons  inside ;  but  the  prisoner,  not- 
withstanding, was  convicted  of  the  Whiteboy  offence.     [Pigot, 
C.  B.  —  There  the  charge  was  for  attacking  the  habitation ;   the 
attack  was  complete  before  the  other  offence  was  committed ;  here 
the  Whiteboy  offence  was  not  complete  when  the  burglary  was 
committed,  therefore  that  case  does  not  appear  to  me  to  nue  the 
present  one.]     If  one  of  a  party  who  attack  a  house  commits  a 
rape,  does  that  excuse  the  Whiteboy  offence  ? 

Cbampton,  J. — If  one  of  the  party  sets  fire  to  the  thatch^  it  is 
arscNU 

Burton,  J.,  referred  to  the  case  of  JK.  v.  Isaacs  (8  E.  P.  C.  1081), 
where  a  party  who  had  set  fire  to  his  own  house  and  thereby 
burnt  his  neimbour^s,  was  indicted  for  the  lesser  offence ;  in  whicn 
case  it  was  held  that  the  lesser  offence  of  setting  fire  to  his  own 
house  was  merged  in  the  greater. 

Ball,  J. — The  offence  of  setting  fire  to  a  man'*s  own  house  is  a 
misdemeanor  at  common  law,  and  therefore  it  is  not  the  same  as 
the  present  case. 

VorhaUis. — In  the  case  of  The  Bank  Prosecutions  (R.  &  R.  878) 
it  was  held  that  there  was  no  merger.  The  case  of  R.  v.  Nedk 
(Den.  C.  C.  87)  is  in  our  favour. 

Curran,  in  reply. — The  statute  (1  &  8  Wm.  4,  c.  44,  s.  8)  does 
not  of  itself  embody  the  offence  of  larceny  or  burglary  in  the  offence 
created  by  it.  The  words  of  the  statute  are,  that  if  "  any  person  or 
(a)  ScporM  by  JamM  Mongan,  Eaq.,  BttrMiMKt-lmiv  DokUa,  IS82. 
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personfi,  &&,  shall  maliciously  assault  or  injure  the  dwdlinff-houjsey  Trs  '^^ 
&c.  of  any  one,  or  shall  break  into  his  house,  habitation,  bam,  or  _^  *> 
outhouse,  or  cause  any  door  to  be  opened  by  threats  or  menaces,  or  OnSl/L 
shall  maliciously  injure  the  land,  goods,  or  chatteb,  or  property, 
real  or  personal,  of  any  other  person,  or  i<dce  or  carry  away  any 
borse,  ^ding,  mare,  or  mule,  or  any  gun,  sword,  or  other  weapon. 
See  without  the  consoit  of  the  owner,  he  shall  be  guilty  of  a 
misdemeanor.  These  words  do  not  constitute  a  felony  in  terms ; 
there  must  be,  to  constitute  a  larceny,  a  taking  animo  Jfurandi  and 
k$eri  oawL  Men  might  for  other  puiposes  than  stealing,  take  guns 
or  horses;  there  must  be  the  animus cowoertendL  The  law  is  very 
exact  in  this  respect,  for  in  this  statute  it  uses  only  the  words 
'<  take  or  carry  away  ;^  but  where  a  larceny  is  charged  at  common 
law,  the  words  used  are  ^^  take,  steal,  and  carry  away/^  It  does  not 
signify,  as  regards  the  other  prisoners,  whether  one  of  the  party 
committed  a  rape  or  burned  a  house,  for  it  is  the  intent  whicn 
crastitutes  the  crime.  If  any  one  of  these  persons  was  tried  a^ain 
for  a  burglary  upon  the  same  evidence,  would  any  one  ever  think 
that  it  was  a  mere  Whiteboy  offence?  or,  could  he  to  sudk  an 
indictment  plead  autrefois  acquit?  and  would  not  the  same 
evidence  support  the  one  charge  as  well  as  the  other?  If  they  were 
guilty  of  treason,  would  not  the  Whiteboy  offence  merge? 

The  judges,  upon  consideration,  were  all  of  opinion  that  the  con- 
viction  was  right. 


NORTHERN  CIRCUIT. 
York  Wintek  Assizes,  1847. 

(Before  Mr.  Justice  Pattbson.) 
The  Queen  v.  Geundy.  (a) 

A  feltmy  committed  in  a  eounip  qfa  town,  the  ttyle  qf  which  is  **  Town  qf  Kinggm 

ton^upon-Hutt  and  county  of  the  same  town :" 
Heldf  to  be  svficienily  laid  m  the  wenus  of  an  indieimewt  tried  in  the  next  adjoininff 

county^  as  **  Yorkshire,  being  the  next  adjoining  county  to  the  town  and  county  qf 

Ktngston'Vpon'HuU,  to  wit,"  the  venue  being  imperfect,  there  being  no  *'  county  qf 

KSngston^upon^HulL" 

rVlHE  prisoner  was  indicted  under  7  Wm.  4  &  1  Vict.  c.  85,  s.  4,    Thb  Qnn 
X     for  assaulting  a  constable  at  Hull.     There  were  several      ^  ^ 
oounU  laying  the  intent  to  "  maim,**   to  «  disfigure,'*  to  "  dis-      ^■'w*^- 
able,*'  to  do  some  '*  grievous  bodily  harm,^  &a     The  prisoner  had 
diBWD  a  knife  across  the  constable's  wrist  and  disaUed  his  thumb. 
The  venue  in  the  margin  of  the  indictment  was  <^  Yorkshire^ 
bdng  the  next  adioming  county  of   the  town    and  county  of 
Kiiiffston-upoD-Huli,  to  wit^    The  prisoner  was  found  guilty. 

JUpinaU^  after  the  verdict,  objected,  in  arrest  of  judgment,  that 
llie  venue  was  bad.  The  style  of  the  county  of  Eangston-upon* 
Hall  was,  ^'  The  county  of  the  town  of  EingstoD-upon-HuU,^  os 
^  Town  of  Kingston-upon-Hull  and  county  of  the  same  town.^ 

(a)  Repoctfd  ^T.  Cajctbwu.  FosTsa,  Esq.,  Bttfifttr««t-law. 
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The  Qukb!9 

V. 
GiLVKDT. 


The  S  &  S  Vict.  c.  72  enabled  justices  of  assize  to  hold  courts  for 
any  county  of  a  city,  county  of  a  town,  borough,  or  other  juris* 
diction  locally  situate  within  or  adjacent  to  a  county  at  large,  in 
any  court-house,  whether  in  or  belonging  to  such  county  at  large, 
or  any  such  county  of  a  city,  &c.  That  statute  authorized  offences 
arising  within  the  county  of  the  town  of  Eingston-upon-Hull  to 
be  tried  in  Yorkshire,  as  the  next  adjoining  county.  In  this  caae- 
the  word  "  town  ^  in  the  venue,  before  the  words  **  county  of 
Kingston-upon-Hull,^  was  mere  surplusage  and  immaterial ;  and 
there  was  no  such  county  as  the  **  county  of  Kingston-upon-HuU.^ 
It  was  the  same,  therefore,  as  if  there  had  been  a  total  omission  of 
the  county  from  the  venue^  and  no  jurisdiction  was  shewn. 

Dearsiey  {Campbell  Foster  with  him)  submitted  that  the 
objection  came  too  late  after  verdict.  The  7  Geo.  4,  c.  64,  s.  20, 
provided  that  no  judgment  upon  any  indictment  for  any  felony  or 
misdemeanor,  after  verdict,  shall  be  stayed  or  reversed  for  want 
of  a  proper  or  perfect  venue^  where  the  Court  shall  appear  by  the 
indictment  to  nave  had  jurisdiction  over  the  offence.  In  this  case 
it  sufficiently  appeared  from  the  body  of  the  indictment  that  the 
Court  had  jurisdiction  over  the  offence.(a) 

Patteson,  J.,  reserved  his  judgment  till  next  day.  On  sen- 
tencing the  prisoner,  his  Lordship  said  (after  referring  to  the  objeo* 
tion),  *<  I  am  of  opinion  that,  although  the  venae  is  not  in  the 
usual  form,  <  Town  of  Ein^ston-upon-Huli  and  county  of  the 
same  town,**  yet  that  as  stated  U.  is  sufficient.^ 

His  Lordship  then  passed  sentence  on  the  prisoner. 


NORTHERN  CIRCUIT. 

York  Winter  Assizes,  1847. 

(Before  Mr.  Justice  Colbbidgb.) 

The  Queen  v.  Chables  Smith.  (6) 

A  count  m  an  indictment  for  forgcry\  alleged  the  forgery  generally  to  he  <if  **  m 
certain  warrant  and  order  for  the  delivery  qf  goode,**  with  intent  to  defraud,  4r^., 
without  more  particularity  .*— 

Held  to  be  eufflcient, 

Tn-QoBiv  npHE  prisoner  was  indicted  for  forging  a  <^  warrant  and  order  ** 
X  and  *^  request  ^  for  the  delivery  of  goods  at  Hull.  The 
prisoner,  it  appeared,  wrote  to  Messrs.  Mark  Phillips  and  Ca,  of 
Manchester,  a  mourning  order  for  goods,  purporting  to  be  written 
by  Messrs.  Uilathome  and  Davis,  drapers,  of  Hull ;  and  the  day 
after  presented  a  letter  at  the  shop  of  Messrs.  Uilathome  mid 
Davis,  purporting  to  be  written  by  a  Mr.  Tomlinson,  the  master 
packer  at  Messrs.  Mark  Phillips  and  Co.,  at  Manchester,  request- 
JUg  Messrs.  Uilathome  and  Davis  to  hand  over  to  the  messenger 

(a)  The  itatement  of  the  venue  in  the  margin  implies  onlr  that  the  indietment  It  §omaA 
by  a  grand  iurj  of  the  ooimty  named,  not  (as  in  eivU  cases)  that  the  complaint  is  laid  aa 
arising  within  the  county.     {Reg.  t.  O* Connor,  5  QLB.  16.) 

{b)  Reported  hy  T.  Campbell  Fostbk,  Esq.,  Baixister'at-^law. 


Smitb. 


V. 

Smith* 
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(the  prisoner)  the  goods  sent  to  them  by  the  prisoner's  forged  order,    Thi  Qaxiv 

as  havin^^  been  sent  to  them  in  mistake,  and  the  letter  purported  to 

be  the  prisoner's  authority  for  receiving  the  goods.    Suspicion  was 

excited,  the  prisoner  was  detained,  and  given  into  custody,  and  the 

whole  transaction  discovered  to  be  a  fraud.     The  goods  had  been 

sent  by  railway  to  Messrs.  Ullathome  and  Davis,  as  ordered  by  the 

prisoner. 

The  prisoner  was  now  indicted  for  the  forgery.  The  first  count 
was  as  follows :— - 

**  The  iurors  for  our  Lady  the  Queen,  upon  their  oath,  present^ 
that  Charles  Smith,  late  of  the  parish  of  the  Holy  Trinity,  in  the 
borough  of  Eingston-upon-HuU,  in  the  town  and  county  of  the 
town  of  Kingston-upon-HuU,  the  said  town  and  county  of  the  town 
of  Kingston-upon-HuU  being  the  next  adjoining  county  to  the  said 
county  of  York,  labourer,  on  the  14th  day  of  October,  1847,  at  the 
parish  aforesaid,  in  the  said  town  and  county  of  the  town  of  Kingston- 
upon-HulI,  feloniously  did  forge  a  certain  warrant  and  order  for 
the  delivery  ofgoodsy  with  intent  to  defraud  one  Mark  Phillips  and 
others,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dipiity.^ 

There  were  other  counts  laying  the  forgery  as  of  "  a  request,** 
and  laying  the  property  in  Messrs.  UUathorne  and  Davis,  of  Hull. 

The  prisoner  was  found  guilty.    After  verdict, 

A^pinalU  io  arrest  of  judgment,  submitted  that  as  there  was  no 
description  of  the  forged  instrument  set  out  in  the  indictment,  it 
was  material  that  there  should  be  a  description  of  the  goods ;  other- 
wise the  indictment  would  be  so  uncertain,  that  the  prisoner  could 
not  plead  autrefois  convict  to  another  indictment  for  stealing  the 
same  goods.  Here  the  only  description  of  the  forged  instrument, 
or  of  the  goods  fraudulently  obtained,  was  ^^  a  certain  warrant  and 
order  for  the  delivery  of  goods."  He  submitted  that  an  indictment 
for  larceny  of  goods,  without  describing  what  they  were,  would  be 
bad  for  uncertainty,  and  under  the  stat.  ^  &  3  Wm.  4,  c.  123,  s.  3, 
it  was  necessary  to  describe  the  forged  instrument  in  such  manner 
as  would  sustain  an  indictment  for  stealing  the  same.  Here  the 
forged  instrument  not  being  set  out  and  the  goods  not  being 
described  so  as  to  identify  it,  the  description  would  not  support  an 
indictment  for  larceny  for  stealing  the  same.  In  the  case  of  an 
indictment  for  stealing  a  bank-note,  there  is  always  some  description 
of  it,  as  "  a  bank-note,  to  wit,  for  the  payment  of  60/.''  Here  the 
instrument  might  have  been  described,  without  setting  it  out,  as 
purporting  to  be  made  by  some  person,  or  to  be  addressed  to  some 
person,  or  to  be  an  order  for  the  delivery  of  certain  specified  goods. 
There  was  no  attempt  at  description,  and  the  allegation  might  be 
proved  by  the  production  of  any  order  whatever. 

Pickering  {Campbell  Foster  with  him)  submitted  that  the 
indictment  was  sufficient  under  the  statute. — The  10th  section  of 
1  Wm.  4,  c.  66,  enacted,  that  "  if  any  person  shall  forge  or  alter,  or 
shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be 
forged  or  altered,  any  warrant,  order,  or  request  for  the  delivery  or 
transfer  of  goodsy  ^c,  with  intent  to  defraud  any  person  whatso- 
ever, such  person  shidl  be  guilty  of  felony."'    Here  the  indictment 
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Tkv  QvBM  foHoirecI  tlie  words  of  the  statute,  and  it  was  distrosting  the  statute 
t.  to  set  forth  all  the  partieiilars  of  the  forged  mstrument  and  of  die 
goods,  as  at  common  law. 

CoLEKiDOE,  J. — Here  the  hidictment  is  so  very  gener^d.  Can 
you  point  out  to  me  any  case  in  whidi  the  indictment  is  so  general  ? 
Suppose  it  had  been  an  indictment  fer  larceny  for  stealing  money, 
say  60Z.,  the  indictment  would  have  gone  on  to  describe  the  money 
and  its  value,  <<  to  wit,  of  the  value  of  €0V^  »M$^ 

Pickerina. — Stating  the  value  of  coin  stolen  would  not  identify 
the  particular  coin.  At  all  events,  the  indictment  was  good  after 
verdict,  (a) 

CoLEBiDGS,  J.-— Looking  at  the  eases,  I  shall  not  arrest  the 
judgment,  as  Ae  prisoner  has  bis  remedy  by  writ  of  error  if  I  am 
wrong. 

His  Lordship  then  passed  sentence  on  the  prisoner. 


NORTHERN  CIRCUIT. 

LiYEBPOOL  Winter  Assizes,  1847. 

December^ 

(Before  Mr.  Justice  CoLTiTAir.) 

The  Queen  v,  Wilson  (6) 

Where  a  party  recHvef  a  hUmJt  cheque  signed,  with  direeUetu  1o  fiU  in  a  certain 
amount,  and  he/raudulenifyJttU  m  a  d^erent  amomU  and  defniee  the  proeeede  cf 
the  cheque  to  other  purpoeea,  he  ie  guiUp  qfforgerg, 

Th»  Qux£k  npHE  prisoner  was  indicted  for  forgery  nnder  the  following 
v>  X      circumstances.      He  was  clerk  to  one  John  McNiooU,  who, 

Wixjoir.  ^^j  ^jjg  g|.|j  ^f  December  instant,  directed  the  prisoner  to  fill  up  a 
cheque  for  the  amount  of  a  certain  acceptance  due  that  day,  and 
bring  the  same  so  filled  up  to  him  at  a  Im*.  Petrie^s  office ;  the  pre- 
cise amount  of  the  acceptance  was  not  named,  but  the  name  of  the 
party  accepting  the  bill  was.  The  prisoner  kept  the  bill-book  in 
which  the  bill  was  entered,  and  had  before  adrised  similar  bills 
signed  by  the  same  party.  The  prisoner  took  the  cheque,  as 
directed,  to  the  oflice  of  Mr.  Pctrie,  and  gave  it  to  his  employer  in 
blank,  saying  he  had  forgotten  to  get  the  amount  of  the  bill,  but 
that  if  he  would  sign  it,  he,  the  jMisoner,  would  go  to  the  office  and 

St  the  amount  from  the  bill-book  and  fill  in  the  proper  sum.  Mr. 
cNicoll  signed  the  cheque  and  p;ave  it  to  the  prisoner.  In  the 
evening  of  the  same  day  Mr.  McNicoU  received  a  letter  from  the 
prisoner,  enclosing  three  accounts.  In  the  letter  he  stated  that  he 
had  drawn  the  cheque  for  S50^.,  and  had  received  the  money  from 
the  Borough  Bank  and  appropriated  it  to  himself  for  his  wages. 
He  had  only  eight  days*  wages  then  owing  to  him,  at  the  rate  of 

(a)  7  Geo.  4,  c.  64,  8.  W,  had  see  sec.  21.  The  tetter  section  enacts,  *'  T&at  where  the 
offence  charged  Ime  been  created  by  any  statnte,  the  indictment  shall,  after  verdict,  be  held 
sufficient  to  warrant  the  punishment  prescribed  by  the  statute,  if  it  describe  the  offence 
in  the  words  of  the  statute  J* 

(b)  Reported  by  T.  CampbblIi  Foitbh,  Esq.,  Bterlster-at-knr. 
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190/.  a  year,  his  then  salary;  the  three  accounts  contained  the     TnQjouir 

particulars  of  the  manner  in  which  he  had  divided  the  money.     It  *^ 

appeared  that  Mr.  McNicoll,  in  the  year  1845,  entered  into  part-         '^■^** 

nership  with  one  Anderson  and  another.    The  prisoner  was  engaged 

in  that  year  b]^  Anderson  to  draw  up  tables,  &c.,  before  the  works, 

at  which  they  intended  carrying  on  business  together,  were  erected. 

The  prisoner's  salary  was  never  mentioned  to  Mr.  McNicoll ;  but, 

from  the  entries  in  the  cash-books  and  from  what  Anderson  had  told 

McNicoll,  he  had  concluded  it  was  90/.  per  year.     Some  time 

afterwards  McNicoll  told  the  prisoner  he  might  consider  his  salary 

to  be  120/.  a  year,  for  which  the  prisoner  thanked  Mr.  McNicoll^ 

and  appeared  grateful.  On  the  19th  of  May  last,  Anderson  left  the 

cQQcem.     McNicoll  was  then  alone,  and  continued  so  up  to  the 

Irt  of  October  following,  when  he  took  another  partner.     The 

three  accounts  were  for  the  three  firms,  charging  his  salary  at  the 

rate  of  SOOL  per  annum  from  his  first  engagement  up  to  the  time 

he  obtained  the  cheque.    The  indictment  contained  counts  for 

forginff  and  uttering,  setting  out  the  cheque,  but  it  contained  no 

genenu  count.     The  following  is  a  copy  of  the  cheque : — 

*'  December,  1847. 
**  To  the  Directors  of  the  Liverpool  Borough  Bank. 
<«  Pay  — —  or  bearer  the  sum  of  two  hundred  and  fifty 
pounds. 

"  John  McNicoll  and  Co. 
«  ^250.  Os.  Od.^ 

The  sum  the  prisoner  ought  to  have  filled  tlie  cheque  up  for 
being  ^156.  9s.  9d. 

On  the  cheque  being  put  in  and  read, 

JameSf  for  the  prisoner,  objected  to  the  indictment,  that  there 
was  a  variance  between  the  name  in  the  cheque  and  the  name  in 
the  indictment ;  in  the  cheque  it  was  McNicoll^  and  in  the  indict- 
ment McNicole. 

CoLTMAN,  J.,  reserved  the  point ;  but  thought  it  idem  aonana. 

James  then  objected  that  there  was  no  sufficient  payee,  and  cited 
R.  V.  Ravenecroft  (R«  &  Ryan,  p.  161). 

CoLTMAN,  J.,  however,  thought  that  or  bearer  was  a  sufficient 
payee,  and  overruled  the  objection. 

It  was  then  proved  that  the  prisoner  had  no  authority  to  fill  up 
the  cheque  for  the  sum  of  250/. ;  that  no  salary  was  then  clue  to  him  ; 
that  the  cheque  was  presented  at  the  bank  and  paid ;  and  that  the 
bill  for  which  the  prisoner  had  obtained  the  cheque  had  not  been 
taken  up. 

CoLTMAN,  J.,  upon  the  authority  of  R.  v.  Batementj  summed 
up  to  the  jury,  ana  told  them  that  if  the  prisoner  filled  up  the 
cheque  with  a  different  amount  than  that  which  his  authority 
warranted,  he  was  guilty  of  forgery. 

The  jury  found  Uie  prisoner  guilty. (a) 

(a)  AldcnoB,  B.,  is  bit  tddreit  to  the  grtad  jury,  murkcd  oa  tUs  case  as  being  osa 
deaHy  of  embenlement,  and  directed  Uie  gnotd  jury  to  find  a  bill  for  that  oifenee.  The 
Qaem  ▼.  Batemeni  (1  C.  C.  L.  C.  1S6)  was  then  shewn  to  his  Lordship,  who,  npon 
that  aaUiority,  sent  for  the  foreman  of  the  grand  juryt  and  told  him  to  find  a  hill  for 
forgery,  and  that  the  point  should  be  reserred  for  the  oonsideratkm  of  the  judges. 
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COURT  OF  QUEEN'S  BENCH,  IRELAND. 

Michaelmas  Term. — November  19  and  22, 1847. 
The  Quskn  v.  Lanauze.  (a) 

Indictment— Stat  9  Geo.  4,  e.  55  (7  4*  B  Geo,  4,  e.  29,  Eng,)-^Emhezzlement  by 
broker — Government  itockf  fraudulent  converHon  of-^Arreet  qf  judgment. 

Government  eioek  U  not  a  valuable  eecurity  within  the  meaniny  qfthe  ttatute  9  Geo,  4, 
c.  55,  e,  42  (7  4*  8  Geo,  4,  e,  29.  e.  49,  EnylUh). 

An  indictment  charged  that  R.  C.  B,  C,  "  did  entnmt  to  H.  L,for  a  epedal  fntrpoee  em 
hereinqfter  mentioned,  the  eaid  H,  L,  being  a  broker  a$id  agent,  a  certain  valuable 
eecurity,  to  wit,  a  certain  amount  qf  government  itock,  to  toit,  the  eum  qf  9,0001, 
in  the  New  Three^and^a^  Quarter  per  Cent,  Annuitiee,  the  eaid  special  fntrpoee  being 
ae/ollowi :  that  ie  to  eag,  that  the  eaid  Three-and'O'Qfurter  per  Cent,  AnmUtiee 
ehould  be  exchanged  for  two  portions  qftwo  other  etocke,  to  wit,  5,000/.,  one  pari 
thereqfto  be  exchanged  for  eo  much  qfthe  Three  per  Cent,  Consolidated  Annuitiee 
as  should  be  equivalent  to  the  saidb,000l.  in  the  T^ree-and-a- Quarter  per  Cent. 
Annuities  i  and  one  other  portion  thereqf,  to  wit,  4,000/.  of  said  Three-and^et^ 
Quarter  per  Cent,  Annuities,  to  be  exchanged  for  so  much  qf  the  Three  per  Ceni» 
Reduced  Annuities  as  should  be  equivalent  to  said  4,000/.  in  the  J^ree^and^U' Quarter 
per  Cent.  Annuities,  and  said  several  stocks  qfand  in  the  Three  per  Cent.  Consoli" 
dated,  and  I^ee  per  Cent.  Reduced  Annuities,  to  be  tranqferred  into  the  name  and 
to  the  credit  qfthe  said  R.  C.  B,  C,  without  any  authority  to  Mm  the  said  jEU^.io 
sell,  negotiate,  tranqfer,  or  pledge  the  said  9,000/.  7%ree'andM- Quarter  per  Cent, 
Annuities.'^  And  that  the  said  H.  L.,**  in  violation  qf  good  faith,  and  contrary  to 
the  object  and  purpose  for  which  said  9,000/.  ThreC'and^a'Qaarter  per  Cent.AnnM' 
ities  were  entrusted  to  him  as  aforesaid,  unlawfully  did  sell  and  convert  to  his  own 
use  and  benefit  the  said  9,000/.  Three'and^a' Quarter  per  Cent.  Annuities,  and  the 
proceeds  of  the  same,  against  the  form  of  the  statute,"  ^c.  Sfc.: — 

Meld,  in  arrest  of  judgment,  that  the  above  averments  did  not  disclose  any  legal  offence 
within  the  statute  9  Geo.  4,  e.  55  (7  4*  8  Geo.  4,  e.  29,  BngUsk). 

Ths  dunv    npHE  traverser,  who  was  a  stock-broker,  was  tried  at  the  sittings 
«»•  X      of  this  Court  after  last  Trinity  Term,  (6)  upon  an  indictment 

Lavauii.  charging  him,  in  six  counts,  with  obtaining  money  under  false  pre- 
tences and  with  the  embezzlement  of  a  certain  amount  of  govern* 
ment  stock  entrusted  to  him.  He  was  acquitted  upon  the  counts 
charging  the  obtainment  of  money  under  false  pretences,  but  was 
found  guilty  upon  the  fourth  and  sixth  counts,  which  were  framed 
upon  the  42nd  section  of  the  statute  9  Geo.  4t,  c.  55,  and  were  as 
follows : — 

^^  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  23rd  day  of  September,  1845,  to  wit,  in  the 

Eirish  of  St.  Michan,  to  wit,  at  Dubhn,  in  the  count]^  of  the  city  of 
ublin,  Richard  Clayton  Browne  Clayton,  as  administrator  with 
the  last  will  and  testament  and  codicil  of  Robert  Browne  Clayton, 
deceased,  annexed,  of  all  and  singular  the  goods,  rights,  credits, 
and  chattels  which  were  of  the  said  Robert  Browne  Clayton, 
deceased,  at  the  time  of  his  death,  did  entrust  to  Henry  Lanauze, 
for  a  special  purpose  as  hereinafter  mentioned,  the  said  Henry 
Lanauze  then  and  there  being  a  broker  and  agent,  a  certain 
valuable  security,  to  wit,  a  certain  amount  of  government  stock, 
to  wit,  the  sum  of  9,000Z.  in  the  New  Three  per  Cent.  Annuities, 
placed  in  the  Bank  of  Ireland,  and  transferable  in  the  books  of  the 

(a)  Reported  by  W.  St.  Lsobk  Babinoton,  Esq.,  Barrister-Et-lafr. 

(b)  In  the  report  of  this  cate  at  Nisi  Prios,  ante,  pp.  247-8,  for  the  words  "  a  power  of 
attomeyyV  where  they  oocar,  read  "  power." 
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gavemoT  and  company  of  the  said  bank,  and  beioff  the  nniMrfv    ^ 

of  the  said  Richard  CUyton  Browne  CUyton,  as  sucfadmiEte     ^"'^'^ 
the  said  special  purpose  being  as  follows;  that  is  to  say,  that  the     Lanao... 
said  11iree-and-ar.Quarter  per  Cent.  Annuities  should  be  exchanired 
for  two  portions  of  two  other  stocks,  to  wit,  6,000/.,  one  wirt 
thereof,  to  be  exchanged  for  so  much  of  the  Three  per  Cent.  Con- 
aoUdated  Annuities  as  should  be  ec]^uivalent  to  the  said  5  000/  in 
Three-and-a-Quarter  per  Cent.  Annuities;  and  one  other' portion 
thereof,  to   wit,  4,000/.   of  said  Three-and-a-Quarter  per  Cent 
Annuities,  to  be  exchanged  for  so  much  of  the  Three  per  Cent 
Reduced  Annuities  as  should  be  equivalent  to  said  4000/  in 
the  Three-and-a-Quarter  per  Cent.  Annuities ;  and  the  said  several 
stocks  of  and  in  the  said  Three  per  Cent.  Consolidated  and  the 
Three  per  Cent.  Reduced  Annuities  to  be  transferred  into  the 
name  and  to  the  credit  of  the  said  Richard  Clayton  Browne  Clay 
ton,  without  any  authority  to  him  the  said  Henry  Lanauze    to 
sell,  negotiate,  transfer,  or  pledge  the  said  9,000/.  Three^d^a- 
Quarter  per  Cent.  Annuities;  and  that  the  said  Henry  Lanauze 
late  of  the  parish  aforesaid,  in  the  county  of  the  city  aforesaid' 
broker  and  agent  as  aforesaid,  on  the  day  and  year  last  aforesaid  at 
the  parish  aforesaid,  in  the  county  of  the  city  aforesaid,  in  violadon 

•J^S^f'?K  ^'^tr^^yjothe  object  and  purpose  for  which 
said  9,000/.  1  hree-and-a-Quarter  per  Cent.  Annuities  were  entrusted 
to  him  as  aforesaid,  unlawfully  did  sell  and  convert  to  his  own 
use  and  benefit  the  said  9,000/.  Three-and-a-Quarter  per  Cent 
Annuities,  and  the  proceeds  of  the  same,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity.'' 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  28rd  day  of  September,  in  the  said  year  1846 
to  wit,  in  the  parish  of  St.  Michan,  to  wit,  at  Dublin,  in  the 
county  of  the  city  of  Dublin,  Richard  Clayton  Browne  Clayton,  as 
administrator,  with  the  last  will  and  testament  and  cddidl  of 
Robert  Browne  Clayton,  deceased,  annexed,  of  all  and  singular  the 
goods,  rights,  credits,  and  chattels  which  were  of  the  said  Robert 
Browne  Clayton,  deceased,  at  the  time  of  his  death,  did  entrust  to 
Henry  Lanauze,  for  a  special  purpose,  as  hereinafter  mentioned,  the 
said  Henry  Lanauze  then  and  there  being  a  broker  and  attent  a 
certain  valuable  security,  to  wit,  a  certain  amount  of  covenimait 
stock,  to  wit,  the  sum  of  9,000/.  in  the  New  Three-and-a-Quarter 
per  Cent.  Annuities,  placed  in  the  Bank  of  Ireland,  and  transfer- 
able in  the  books  of  the  governor  and  company  of  the  said  bank,  and 
being  the  property  of  the  said  Richard  Clayton  Browne  Clayton,  as 
such  administrator,  the  said  special  purpose  bring  as  follows ;  that  is 
to  say,  that  the  said  Three-and-a-Quarter  per  Cent.  Annuities  should 
be  exchaneed  for  two  portions  of  two  other  stocks,  to  wit,  5,000<:, 
one  part  thereof,  to  be  exchanged  for  so  much  of  the  Three  per 
Cent.  Consolidated  Annuities,  to  be  transferred  into  the  name  of 
Wm,  the  said  Richard  Clayton  Browne  Clayton,  in  the  books  of 
the  Governor  and  Company  of  the  said  Bank  of  Ireland,  as  should 
at  the  then  current  price  and  value  thereof  be  equivalent  in  value 
to  said  6,000/.  in  the  Three<ind-a-Quarter  per  Cent.  Annuities ;  and 
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Tm  QiniK    one  other  portion   thereof,  to  wit,   4,000/.  of  said  Three-and-a* 
^-  Quarter  per  Cent.  Annuities,  to  be  exchanged  for  so  much  of  the 

Lajtavix.  Yhroe  per  Cent.  Reduced  Annuities,  to  be  transferred  into  the 
name  of  the  said  Richard  Clayton  Browne  Clayton  in  the  books 
of  the  governor  and  company  of  said  bank,  as  should  at  the  then 
current  price  and  value  thereof  be  equivalent  to  said  4,000^  in 
the  Thiee-and-a-Quarter  per  Cent.  Annuities,  without  any  authority 
to  him,  the  said  Henry  Lanauze,  to  seU,  negotiate,  transfer,  or 
pledge  the  said  9,000/.  Three-and-a-Quarter  per  Cent.  Annuities  ; 
and  that  the  said  Henry  Lanauze,  late  of  the  parish  aforesaid,  in 
the  county  of  the  city  aforesaid,  broker  and  agent  as  aforesaid,  on 
the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
county  of  the  city  aforesaid,  in  violation  of  ^ood  faith,  and  contrary 
to  the  object  ana  purpose  for  which  the  said  9,000/.  Three-and-«- 
Quarter  per  Cent.  Annuities  were  entrusted  to  him  as  aforesaid, 
uSalawfuIlr  did  sell  and  convert  to  his  own  use  and  benefit  the  said 
9,000iL  Three-and-a-Quarter  per  Cent.  Annuities,  and  the  proceeds 
oi  the  same,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace,''  &c.  &c. 

In  the  present  Term,  upon  a  former  day,  a  motion  for  a  new  trial 
(which  it  IS  now  unnecessary  to  report)  was  made  and  Ailly  argued; 
but,  there  being  also  a  motion  in  arrest  of  judgment  depending, 
the  Court  directed  that  the  latter  motion  should  be  argued  before 
judgment  was  pronounced  upon  the  application  for  a  new  trial; 
accordingly 

Butt  (with  whom  were  Napier  and  RoUesttme)  now  moved 
in  arrest  of  judOTient,-~This  indictment  is  framed  upon  the 
42nd  sectioii  of  the  statute  9  Geo.  4,  c.  55 ;  what  is  charged  does 
not  amount  to  an  offence  within  the' first  part  of  the  section,  because 
there  was  no  direction  in  writing  given  to  the  traverser.  If 
the  second  clause  of  the  section  is  relied  on,  the  indictment  is 
ambiguous.  [Ceampton,  J. — The  crime  charged  is  an  unlawful 
Fale  of  stock,  without  any  authority.]  If  the  traverser  either 
had  authority  to  sell,  or  to  negotiate,  or  transfer,  or  pled^,  there  is 
no  ofience  committed ;  if  he  had  power  to  pledge,  ana  sold,  it  would 
not  be  an  offence  within  the  statute ;  the  question  then  remains, 
is  stock  *'  a  valuable  security  "^  within  the  meaning  of  the 
statute?  Our  interpretation  of  those  words  is,  that  they  mean 
something  which  is  capable  of  manual  apprehension,  which  can  be 
made  the  subject  of  a  lai'ceny.  The  whole  Act  is  conversant  with 
larceny ;  the  title  of  it  is  <*  An  Act  for  consolidating  and  amending 
the  Laws  in  Ireland  relating  to  Larceny,  and  the  Offences  connected 
therewith.'"  The  first  section  in  which  the  words  "  valudl>le 
security  ^  occur  is  the  fifth,  which  enacts  "  That  if  any  person 
shall  steal  any  tally,  order.  Exchequer  actjuittance,  or  other  security 
whatsoever,  entitling  or  evidencing  the  title  of  any  person  or  body 
corporate  to  any  share  or  interest  in  any  public  stock  or  fund, 
whether  of  the  United  Kin^om,  or  of  Great  Britain,  or  of  Eng- 
land, or  of  Scodand,  or  of  Ireland,  or  of  any  foreign  state,  or  m 
an)r  fund  of  any  body  corpcnrate, — lawfully  acting  as  a  company  or 
society,—- or  to  any  deposit  in  any  Savings  Bank,  or  shall  steal  any 
debenture,  deed,  bond,  bQl,  note,  warrant,  order,  or  other  security 


OamiNAL  LAW  GASES.  365 

whataoerer  for  money,  or  for  the  payment  of  money^  wfaetber  of  the    Xhb  Qmnr 
United  Kingdom,  or  of  England,  &a,  or  shall  steal  any  warrant  or  v. 

order  for  the  delivery  or  transfer  of  any  goods  or  valuable  things  ^^^juiu* 
every  such  offender  shall  be  deemed  guilty  of  felony  of  the  same 
nature  and  in  the  same  degree,  and  punishable  in  the  same  manner, 
as  if  he  had  stolen  an^*^  chattel  of  like  nature  with  the  share, 
inteiest,  or  deposit  to  which  the  security  so  stolen  may  relate,  orof 
like  value  with  the  money  due  on  the  security  so  stolien,  or  secured 
thereby,  and  remaining  unsatisfied,  or  with  the  value  of  the  goods 
or  other  valuable  thing  mentioned  in  the  warrant  or  order;  and  the 
several  documents  hereinbefore  enumerated  shall  throughout  this 
Act  be  deemed  tor  every  purpose  to  be  included  under  and  denoted 
by  the  words  '  valuable  security."'  Then  the  6th  section  proceeds  . 
to  enact,  that  if  any  ^'  person  shall  rob  any  other  person  of  any 
chattel  or  valuable  security,  every  such  offender,  being  convicted 
thereof,  ahoU  suffer  deatb  as  ,fi  Moiu"  The  14(th  ^and  llth  Jiection^ 
provide  that  wf  Mrson  who  shall  break  and  enter  any  buildingt 
&c.  &C.,  and  shall  steal  therein  any  diattel,  money,  or  valuable 
security,  shall  be  liable  to  be  transported ;  and  the  39th  section 
enacts  that  ^^  if  any  clerk  or  servant  shall  steal  any  chattel,  money, 
or  valuable  security  belonging  to,  or  in  the  possession  or  power  of 
his  master  or  employer,^  he  shall  be  liable  to  transportation ;  and 
the  next  section  provides,  that  if  any  derk,  or  servant,  or  any 
person  employed  for  the  purpose,  or  in  the  capacity  of  a  clerk  or 
servant,  shall  by  virtue  of  such  employment  receive  or  take  into  his 
possession  any  chattel,  money,  or  valuaUe  security  for  ch:  in  the 
name  or  on  the  account  of  his  master  or  employer,  and  shall  fraudu* 
lentty  embezafle  the  same,  every  such  offender  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his  master  or  employer.  [C&amp- 
TON,  J. — In  all  the  sections  of  this  statute  up  to  the  4Snd,  the  words 
'^  valuable  security  ^  seem  to  mean  something  capable  of  manual 
transfer  from  hand  to  hand.]  Then  why  should  the  construction  of 
the  words  ^'  valuable  security,"  in  the  4Snd  section,  be  different  irom 
that  adopted  in  all  the  others  ?  In  Wildman  v.  WUdman  (9  Ves. 
177)  the  Master  of  the  Bolls  says,  "  The  interest  in  stock  is  pro- 
perly nothing  but  a  .right  to  receive  a  jperpetual  annuity  subject  to 
redemption ;  a  mere  ri^ht  therefore ;  the  circumstance  that  Govern* 
ment  is  the  debtor  makes  no  difference,  a  mere  demand  of  the  divi*  v 

dends  as  they  become  due  having  no  resemblance  to  a  chattel  moveable 
or  coined  money,  capable  of  possession  and  manual  apprehension.*' 
In  Reof  V.  Capper  (5  Price;  ^62)  Chief  Baron  Bichards  adopts  the 
dictum  in  WUdman  v.  Wildman^  and  says,  '^  It  is  certainly  not 
easy  to  define  precisely  the  meaning  of  <  stock ;'  it  is  not  an  ancient 
subject  of  property,  nor  known  to  the  common  law.''  As  was 
observed  in  Wildman  v.  WUdman^  by  the  Master  of  the  BoUs, 
the  circumstance  of  the  whole  nation  being  liable  makes  the  security 
the  better,  but  does  not  alter  the  nature  of  the  debt;  if  you  decide 
stock  to  be  a  valuable  security,  railway  shares,  and  shares  in  insur- 
anoe  companies,  will  be  a  valuable  security  also.  [Blackbubne, 
C,  J. — The  interpretation  clause,  in  the  6th  section,  says  that  each 
of  the  several  documents  hereinbefore  enumerated  shall  throughout 
ihU  Act  be  deemed  for  every  purpose  to  be  included  under  and 
VOL,  XI.  a 
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Tbi  Qjswt    denoted  by  the  words  ^^  valuable  security.^]     That  seems  nearly  to 

^*  conclude  the  question  ;  for  if  it  required  the  assistance  of  the  legi»- 

Lavauzk.     lature  to  make  these  documents  mentioned  in  the  previous  part  of 

the  5th  section  valuable  securities,  how  can  stock  itself  be  a  valuable 

.  security? 

Brewster  and  MacDonaghf  contrii.  —  If  a  letter  of  attorney 
had  been  given  to  Mr.Lanauze,  in  his  own  house,  to  negotiate, 
sell,  or  transfer  this  stock,  he  would  unquestionably  have  been 
guilty  of  an  offence  within  the  statute;  but  it  is  contended  that 
because  the  prosecutor  went  to  the  bank  with  the  traverser  and 
transferred  the  stock  to  him,  it  is  not  an  offence.  The  case  of  Reof  v. 
Capper  cannot  bear  on  the  present  case  at  all ;  the  question  there 
was,  whether  stock  was  goods  and  chattels,  within  a  gj^ant  of  Henry 
the  Eighth,  at  a  time  when  stock  was  not  known.  The  only  cases 
I  have  been  able  to  discover  on  the  point  are  two  cases,  in  which, 
upon  the  construction  of  wills,  under  the  word  <'  security,^  stock  has 
been  held  to  be  included.  (Dicks  v.  Lambert^  4  Ves.  725 ;  Bescobg 
V.  Pack^  1  Sim.  &  Stu.  500.)  The  latter  case  shews  very  strongly 
what  the  meaning  is  which  is  to  be  attributed  to  the  word 
**  security,''  for  there  was  no  necessity,  as  in  Dicks  v.  Lambert,  to 
disappoint  legacies  by  holding  that  stock  was  not  included,  for 
the  question  was  merely  between  two  classes  of  legatees.  [Black- 
BUKNE,  C.  J. — What  is  the  security  for  the  stock  ?]  The  inscrip- 
tion in  the  bank  books.  Suppose  that  the  stock  be  transferred 
in  the  bank  books  to  A.  B.,  and  he  execute  a  deed  to  the  owner 
of  the  stock  that  he  will  not  negotiate,  transfer,  or  sell ;  if  he 
does  notwithstanding,  would  it  not  be  an  offence?  I  have 
looked  very  carefully,  and  have  not  been  able  to  find  any  case 
on  the  subject.  [Perein,  J. — If  a  person  steal  the  bank  book 
containing  the  evidence  of  ownership  of  the  stock,  would  he  not  be 
indictable  for  larceny,  in  stealing  a  valuable  security  ?]  He  would. 
[Perrin,  J. — Then  is  stock  a  valuable  security  also  ?]  They  are 
both  valuable  securities ;  the  indictment  contains  all  that  is  requi- 
site. It  charges  that  the  traverser  was  entrusted  with  stock  for  a 
specific  purpose,  to  change  it  for  other  stock,  without  authority  to 
negotiate,  transfer,  or  sen,  and  that  he  converted  it  to  his  own  use. 
It  IS  strange  if  Exchequer  bills,  the  unfunded  debt,  should  be  held  to 
be  a  valuable  security,  and  the  funded  debt  should  not.  The  preamble 
of  the  42nd  section  of  9  Geo.  4,  c.  55,  is  **  for  the  punishment  of  em- 
bezzlements committed  by  agents  entrusted  with  property.''  It  will 
not  be  contended  that  the  funded  debt  is  not  property.  Rea^  v.  Walsh 
(4  Taunt.  258)  gave  rise  to  the  passing  of  the  stat.  52  Geo.  3,  c.  63 ; 
inverso  ordine  the  2nd  sec  tion  of  the  52  Geo.  S,  c.  63,  is  the  same 
as  the  first  clause  of  the  42nd  section  of  9  Geo.  4,  c.  55,  and  the 
2nd  clause  of  that  section  is  similar  to  the  1st  section  of  52  Greo.  3, 
c.  63.  (a)    The  1st  and  2nd  sections  of  52  Geo.  3,  c.  68,  fully  explain 

(a)  The  42Dd  sectioaof  the  statute  9  Geo.  4,  c.  55  (same  as  the  49th  section  of  the  statute 
7  &  8  Geo.  4,  e.  29,  Eng.)  is  as  follows:— <*  And  for  the  punishment  of  embezzlements 
committed  by  agents  entrusted  with  property,  be  it  enacted,  that  if  any  money,  or  secniity 
for  the  payment  of  money,  shall  be  entrusted  to  any  banker,  merchant,  broker,  attorney, 
or  other  agent,  with  any  direction  in  writing  to  apply  such  money,  or  any  part  thereof,  or 
the  proceeds  or  any  part  of  the  proceeds  of  such  security,  for  any  purpose  specified  in  such 
direction,  and  he  shall,  in  violation  of  good  ftith,  and  contrary  to  the  purpose  so  spedlicd, 
in  anywise  conyert  to  his  own  use  or  benefit  such  money,  security,  or  proceeds,  or  any 
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the  meaning  of  the  42nd  section  of  9  Geo.  4,  c.  55  [read  tha 
sections].  [Crampton,  J. — Now,  does  not  the  language  of  those 
sections  imply  that  there  is  a  document  to  be  deposited.^]  The 
legislature,  which  had  in  the  previous  statute  included  the  stock  or 
funds  of  the  country,  could  not,  when  passing  the  subsequent 
enactment,  which,  though  briefer  in  terms,  is  in  very  comprehensive 
langua^,  have  intended  to  exclude  these  securities,  the  object  of 
the  legislature  being  to  protect  every  species  of  property.  (Asletfa 
case,  2  Leach,  Cr.  L.  954 ;  1  New  Rep.  1,  S.  C.)  The  document 
which  evidences  the  transfer  of  any  stock  or  share  to  any  individual 
is  the  evidence  of  his  title — it  is  his  title ;  the  52  Geo.  3,  c.  63,  pro- 
vides €0  nomine  for  Exchequer  bills,  Navy,  Victualling,  or  Transport 
bills,  or  other  bill,  &c.  &c.,  or  any  deed,  note,  or  other  security  for 
money,  or  for  any  share  or  interest  in  any  national  stock  or  fund  of 
this  or  any  other  country,  &c.  [Blackburne,  C.  J. — What  is 
the  inference  that  you  draw  from  that  ?]  That  the  legislature,  in  re- 
enacting  on  the  subject  in  the  42nd  section,  9  Geo.  4,  c.  55,  introduce 
words  sufficiently  comprehensive  to.  embrace  all  those  cases  compre^ 
bended  in  the  previous  statute.  The  7  &  8  Vict.  c.  5,  creates  the  New 
Three-and-a-Quarter  per  Cent,  stock  ;  sec.  8  provides  for  the  opening 
of  books  in  the  bank  for  the  entry  of  the  annuity  belonging  to  each  pro- 
prietor. The  document  which  evidences  the  title  of  a  purchaser  is  a 
▼aluable  security.     [Blackjsurne,  C.  J.— What  is  the  document  ?] 

part  thereof  respectively,  every  such  oiFender  shall  be  guilty  of  a  misdemeanor,  &c.  &e. ; 
and  if  any  chattel  or  valuable  security,  or  any  power  of  attorney  for  the  sale  or  transfer  of 
any  share  or  interest  ia  any  public  stock  or  fund,  -whether  of  the  United  Kingdom  or  of  any 
part  thereof,  or  of  any  foreign  state,  or  in  any  fund  of  any  body  corporate,  company,  or 
aoeiety,  shall  be  entrusted  to  any  banker,  merchant,  broker,  attorney,  or  other  agent,  for 
aafe  custody,  or  for  any  special  purpose,  without  any  authority  to  sell,  negotiate,  transfer, 
or  pledge,  and  he  shall  in  violation  of  good  faith  and  contrary  to  the  object  or  purpose  for 
which  such  chattel,  security,  or  power  of  attorney  shall  have  been  entrusted  to  him  to  sell, 
negotiate,  transfer,  pledge,  or  in  any  manner  couTcrt  to  his  own  use  or  benefit  sudi 
chattel  or  security,  or  the  proceeds  cf  the  same,  or  any  part  thereof,  or  the  share  or 
interest  in  the  stock  or  fund  to  which  such  power  of  attorney  shall  relate,  or  any  part 
thereof,  every  such  offender  shall  be  guilty  of  a  misdemeanor." 

The  52  Geo.  3,  c.  63,  s.  1  (since  repealed  by  7  &  8  Geo.  4,  c.  27),  enacted,  '*  That  if  any 
person  or  persons  with  whom  (as  banker  or  bankers,  merchant  or  merchants,  broker  or 
Dfokers,  attorney  or  attorneys,  or  agent  or  agents  of  any  description  whatsoever)  any 
Ordnance  debenture.  Exchequer  bill.  Navy,  Victualling,  or  Tlransport  bill,  or  other  biU, 
warrant,  or  order  for  the  payment  of  money,  state  lottcry*ticket,  or  certificate,  seaman's 
tl^et,  bank  receipt  for  payment  of  any  loan,  India  bond,  or  otiier  bond,  or  any  deed,  note, 
or  other  security  for  money,  or  for  any  share  or  interest  in  any  national  stock  or  fund  of 
this  or  any  other  country,  or  in  the  stock  or  fund  of  any  corporation,  company,  or  society 
established  by  Act  of  Parliament  or  royal  charter,  or  any  power  of  attorney  for  the  sale  or 
transfer  of  any  sueh  stock  or  fund,  or  any  share  or  interest  therein,  or  any  plate,  jewels, 
or  other  personal  effects,  shall  have  been  aeposited,  or  shall  be  or  remain  for  safe  custody, 
or  upon  or  for  any  special  purpose,  without  any  authority,  either  general,  special, 
oon^tlonal,  or  discretionary,  to  sell  or  pledge  sueh  debenture,  bill,  &c.,  warrant, 
order,  state  lottery-ticket,  or  certificate,  seaman's  ticket,  bank  receipt,  bond,  deed,  note, 
or  other  security,  plate,  jewels,  or  other  personal  effects,  or  to  sell,  transfer,  or  pledge 
the  stock  or  fund,  or  share  or  interest  in  the  stock  or  fund,  to  which  such  security  or 
power  of  attorney  shall  relate,  or  shall  sell,  negotiate,  transfer,  assign,  pledge,  embezale, 
secrete,  or  in  any  way  apply  to  his  or  their  own  use  or  benefit  any  such  debenture, 
bill,  warrant,  order,  &c.,  state  lottery- ticket,  or  certificate,  seaman's  ticket,  bank  receipt, 
bond,  deed,  note,  or  other  security,  as  hereinbefore  mentioned,  plate,  jewels,  or  other 
personal  effect,  or  the  stock  or  fund,  or  share  or  interest  in  the  stock  or  fund,  to  which 
such  security  or  power  of  attorney  shall  relate,  in  violation  of  good  faith,  and  contrary  to 
the  special  purpose  for  which  the  things  hereinbefore  mentioned,  or  any  or  either  of 
them,  shall  have  been  deposited,  or  shall  have  been  or  remained  vrith  or  in  the  hands  of 
such  person  or  persons,  with  intent  to  defraud  the  owner  or  owners  of  any  such  instru- 
ment or  security*  or  the  person  or  persons  depositing  the  same,  or  the  owner  or  owners  of 
the  stock  or  fund,  share  or  interest,  to  which  such  security  or  power  of  attorney  shall 
relate,  every  person  so  offending,  &c.  &c.  shall  be  deemed  and  taken  to  be  guilty  of  a  mis* 
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Xn  Qfmm  It  is  a  book,  or  the  inscription  in  a  book.  [Crampton,  J. — Do  you 
Lamauis.  ^^^  stock  a  valuable  security  within  tbe5th  section  of  9Geo.4sc.65? 
for,  if  it  is,  it  may  be  stolen  ;  and  if  so,  what  is  the  chattel  or  security 
stolen  ?]  There  is  no  title  to  stock  in  the  public  funds  or  evidence 
of  it,  except  the  entries  in  these  books.  [Blackburne,  C.  J. — The 
difficulty  IS,  that  the  document  cannot  be  stolen.]  We  submit  it 
can.  [Blackburne,  C.  J. — Not  the  thing  itself;  what  is  it 
which  the  thief  abstracts?]  The  statute  makes  it  felony  to  steal 
the  document  which  is  evidence  of  title,  as  if  it  was  the  share  ot 
interest  it  represented.  Now  the  only  evidence  in  such  case  as  the 
present  is  the  entry  in  the  book.  [Perrin,  J. — ^The  indictment 
charges  that  the  traverser  took  a  valuable  security;  to  wit,  the 
stock.  That  is,  that  he  took  a  valuable  security  for  a  thing,  to 
wit,  the  thin^  itself.]  If  it  be  a  valuable  security,  the  only 
way  of  entrusting  it  to  another  is  by  transferring  it  to  his  name. 
[Crampton,  J. — You  don't  transfer  the  entry  m  the  book.]  I 
think  you  do.  [Blackburne,  C.  J. — You  transfer  the  annuity.] 
You  transfer  the  title  to  it  out  of  your  name  into  his  name.  The 
statute  5^  Geo.  3,  c.  68,  was  produced  by  the  consciousness  of  the 
legislature  that  by  the  state  oi  the  law  the  funds  were  not  chattels ; 
tt^refore  they  provide  that  stealing  of  the  title  to  this  thin^  shall 
be  a  stealing  of  a  thing  equivalent  in  value  to  the  thing  of  which  the 
title  is  stokn.  [Perrin,  J,  —  But  then  the  legislature  does  not 
make  the  stealing  of  stock  itsdf  felony.]  The  thing  itself  and  the 
title  to  it  in  this  case  are  inseparable.  If  it  were  necessary,  you  could 
reject  the  words  "  valuable  security"  as  surplusage  (8  Hawk. P. C. 
250).  [Crampton,  J. — If  it  is  not  a  valuable  security,  it  is  not 
within  the  section  at  all.]  The  sixth  count  exactly  represents  the 
special  instruction  given  to  the  traverser.  The  mere  act  of  sale  is  not 
illegal,  but  a  sale  in  breach  of  eood  faith  is.  [Blackburne,  C.  J. 
— But  in  this  very  indictment  the  ground  of  the  charge  is  the  total 
absence  of  all  authority  to  sell.]  Of  all  authority  to  sell  contrary 
to  the  special  purpose,  except  for  the  special  purpose.  This  code 
was  intended  to  operate  not  on  the  original  takmg,  but  upon  a 
subsequent  guilty  taking  and  conversion ;  the  words  may  be  read, 
^<  without  any  authority  to  sell  for  his  own  use  or  benefit  ;'^  and  that 
if  he  does,  he  is  guilty  of  the  oflfence  contemplated  by  the  statute.  I 
rely  on  what  appears  on  the  record-— that  tne  stock  was  entrusted 
to  the  traverser  to  effect  an  exchange,  and  that  he  converted  it  to 
his  own  use.  [Crampton,  J. — There  must  be  a  sale  to  effect  the 
exchange.]  No;  there  may  be  two  persons  who  have  two  different 
stocks ;  they  may  exchange  them,  and  then  there  is  no  sale.  When 
the  exchange  is  effected,  he  may  sell  the  stock  which  has  been 
transferred  to  him ;  but  where  he  does  it  before  the  exchange,  it  is 
contrary  to  good  faith. 

Napier,  in  reply. — The  two  questions  in  this  case  are,  whether 
this  stock  is  a  valuable  security  within  the  second  branch  of 
the  42nd  section  of  9  Geo.  4,  c.  65,  or  not ;  secondly,  whether 
the  words,  "  without  any  authority  to  seU,  negotiate,  transfer,  or 
jdedge,*"  are  to  be  read,  "  without  any  authority  to  sell,  negotiate, 
transfer,  or  pledge  for  his  own  use  and  benefit  ;^  and  on  both 
questions  the  judgment  must  be  for  the  traverser.     The  case  is 
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admittedly  one  of  the  first  impressioii,  and  therefore  must  be  argued   Tss  Qubbm 
upon  the  statute.     The  indictment  charges  that  a  valuable  security,  «• 

to  wit,  a  certain  amount  of  stock,  w^s  entrusted  to  the  traverser ;  ^^»*^"' 
but  the  security  and  the  thing  secured  are  two  di£Peient  things.  It 
is  said  that  Rex  v.  Canper  was  a  case  upon  the  interpretation  of  an 
old  Crown  grant,  made  at  a  time  when  stock  was  not  known ;  but 
the  dictum  is  that  of  Chief  Baron  Richards,  no  mean  lawyer, 
adopting  the  words  of  Sir  William  Grant,  in  Wildman  v.  WHd- 
man.  Hex  v.  The  Churchwardens  of  SL  John  (6  E.  182).  The 
interest  in  stock  was  created  in  this  country  by  37  Geo.  3,  c.  54,  Ir. ; 
before  the  passing  of  that  Act,  a  party  who  had  an  interest  in 
government  security,  had  debentures;  that  was  a  documentary 
security,  and  capable  of  actual  transfer.  By  that  Act  of  Parlia- 
ment all  these  were  called  in  and  cancelled,  and  the  entry  in  the 
bank  book  made  the  only  evidence  of  it ;  that,  being  in  the  custody 
of  the  bank,  is  not  capable  of  manual  transfer,  nor  are  dividends 
capable  of  manual  transfer ;  when  paid,  they  are  money.  Rex  v. 
Walsh  was  not  the  case  of  a  conversion  of  stock  to  his  own  use,  by 
a  broker,  but  of  bank  bills;  and  Asletfs  case  was  the  case  of 
Exchequer  bills,  the  property  of  the  bank,  being  stolen  by  a 
bank  clerk ;  but  Exchequer  bills  are  of  a  different  nature  from 
stock  ;  by  the  very  possession  and  actual  transfer  of  them  parties 
are  able  to  raise  money  upon  them.  It  is  manifest  to  oemon* 
stration  that  the  statute  (52  G«o.  3,  c.  63)  is  not  conversant  with 
government  stock,  but  with  Exchequer  bills  and  other  things  which 
pass  from  hand  to  hand ;  and  that  the  1st  and  Snd  sections  of  the 
statute  relate  to  matters  deposited  with  parties  upon  private  trusts, 
and  which  are  capable  of  manual  transfer.  The  title  of  the 
Act  is,  "  An  Act  for  more  effectually  preventing  the  Embezzle- 
ment of  Securities  for  Money  and  other  Effects  left  or  deposited 
for  safe  custody,  or  other  special  purpose,  in  the  hands  of  Bankers, 
Merchants,  Brokers,  Attorneys,  or  other  Agents.'*  But  whose,  it 
may  be  said,  is  the  property  of  the  entry  in  the  bank  book  ?  It  is 
the  public  property ;  and  in  the  Act  you  have  the  distinction  taken 
between  the  security  and  the  share  or  thing  secured;  in  every 
other  section  of  the  Act  (9  Geo.  4,  c.  55)  desGing  with  larceny  or 
embezzlement,  the  words  "  valuable  security  "^  are  used  evidently 
with  reference  to  a  material  thing  capable  of  being  taken  away 
(1  Vict.  c.  87,  s.  12  ;  %  Hayes,  Cr.  L.  512)  ;  and  the  Act  of  9  Geo.  4, 
c.  55,  being  conversant  about  robbing  and  stealing,  it  is  evident  it 
could  not  refer  to  ^^  a  mere  right,""  which  could  not  be  the  subject 
of  a  larceny.  (Stephens,  Cr.  L.  186  and  168.)  The  words  <<  valuable 
security  ^  in  the  section  of  the  English  Act,  corresponding  to  sec.  42 
of  9  Geo.  4,  c.  55  (7  &  8  Geo.  4,  c.  29,  s.  49),  are  defined  as 
meaning  those  documents  enumerated  in  the  5th  section,  which  is 
analogous  to  the  5th  section  of  the  Irish  Act :  ^^  Any  tally,  order, 
or  other  security  whatsoever,  intitling,  or  evidencing  the  title  of 
any  person,  or  body  corporate,  to  any  share  or  interest  in  any 
public  stock  or  func(,  whether  of  this  kingdom  of  Great  Britain, 
or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any 
body  corporate,  company,  or  society,  or  to  any  deposit  in  any 
saving   bank,   any  debenture,  deed,    bond,  bill,   note,   warrant. 
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Ih*  Qu«ek  order,  or  other  security  whatsoever  for  money,  or  for  payment  of 
^  money,   whether  of  tnis  kingdom,  or  of  any  foreign  state,  or 

any  warrant  or  order  for  the  delivery  or  transfer  of  any  goods 
or  valuable  thing/^  In  every  one  of  these  sections  the  legislature 
treats  valuable  securities  as  documents  deposited,  or  as  things 
evidencing  the  deposition  of  something  valuable.  In  this  case, 
what  is  the  security?  The  right  to  the  dividend  is  the  thing 
secured  ;  the  entry  in  the  bank  book  is  not  a  security,  nor  is  the 
mere  right.  The  53  Geo.  3,  c.  63,  distinguishes  between  the 
security  and  the  thing  secured,  and  has  specifically  provided  for  the 
case  of  a  power  of  attorney,  enabling  persons  to  sell  on  a  certain 
event,  but  not  otherwise.  As  for  instance,  not  to  sell  until  the 
funds  arrive  at  par.  I  admit  that  such  a  case  would  come  within 
the  Act,  but  not  a  case  of  a  general  power  of  sale ;  and  there 
being  no  written  direction,  the  traverser  must,  under  the  first  part 
of  the  42nd  section  of  9  Geo.  4,  be  acquitted.  The  object  of  a  direc- 
tion in  writing  is,  that  the  broker  may  have  something  certain  to 
enable  him  to  see  whether  he  goes  beyond  his  authority  or  not ;  but 
the  only  essential  part  of  the  special  purpose  to  know  in  this  case  is 
whether  or  not  it  gives  him  any  authority  to  sell.  The  special  purpose, 
to  sustain  this  indictment,  must  be  something  short  of  a  purpose  to 
sell ;  for  the  Act  says,  which  shall  be  entrusted  to  him  ^*  without 
any  authority  to  selI,negotiate,  transfer,  or  pledge.^^  [Blackburne, 
C.  J.-— What  is  your  construction  of  that  part  of  the  indictment 
which  relates  to  the  exchange  of  the  stock  for  some*  other  stock  P] 
The  indictment  avers  that  the  prosecutor  did  entrust  to  Mr. 
Lanauze  a  certain  amount  of  Three-and-a-Quarter  per  Cent,  stock 
for  a  special  purpose,  &c. ;  **  that  the  said  stock  should  be 
exchanged  for  two  other  stocks,  &c.  &c.,  nuthout  any  authority 
to  him,  the  said  H.  L.,  to  sell,  negotiate,  transfer,  or  pledge  the 
said  9,000/.  Three-and-a-Quarter  per  Cent.  Annuities.'*  If  the 
exchange  was  to  be  effected  by  selling  out  the  9,000/.  Three-and-a- 
Quarter  per  Cent,  stock  and  buying  in  other  stock,  then  be  must 
have  had  authority  to  sell ;  and  if  ne  was  to  have  given  the  prose- 
cutor 9,000/.  of  his  (Lanauze's)  own,  and  was  to  buy  in  with  that, 
he  must  have  had  authority  to  negotiate.  In  Hex  v.  Prince  (2  C. 
&  P.  517),  it  is  said  by  Abbott,  C.  J.,  ^*  It  is  always  important  to 
see  that  cases  of  such  a  description  are  brought,  not  merely  within 
the  letter,  but  within  the  spirit  and  meaning  of  the  Act,  before  a 
party  is  pronounced  to  be  guilty." 

Ma^Donagh.'^Reos  v.  Prince  was  different  from  the  present 
cajBe ;  it  was  a  case  of  embezzlement  by  a  private  friend. 

Cur.  adv.  vult. 

Blackbuene,  C.  J.— This  case  came  before  the  Court  on  a 
motion  for  a  new  trial,  by  the  traverser,  on  the  ground  of  an  objeo- 
tion  which  was  made  at  the  trial,  which  I  disaUowed  and  reserved 
for  the  consideration  of  this  Court.  It  is  not  necessary  to  make  any 
observations  on  the  matter  of  that  motion,  because  I  think  that  it 
appears  on  the  record,  and  was  therefore,  as  it  ought  to  have  been, 
made  one  of  the  grounds  of  the  depending  motion  in  arrest  of 
judgment.    We  therefore  say  no  rule  on  the  motion  for  a  new  trial. 
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The  grounds  of  the  motion  to  arrest  the  judgment  will  be  better  Tsi  dawn 
understood  after  I  shall  have  stated  the  indictment.  It  contains  ,  _^\ 
several  counts  for  having  obtained  Mr.  Clayton's  property  by  false 
pretences ;  on  these  the  traverser  was  acquitted.  He  was  convicted 
on  the  4th  and  6th  counts,  which  do  not  substantially  differ  from 
each  other,  and  are  founded  on  the  Snd  clause  of  the  4Snd  section  of 
9  Geo.  4,  c.55.  These  counts  state  that  the  prosecutor,  Mr.  Clay  ton, 
entrusted  for  a  special  purpose  to  the  traverser,  being  a  broker  and 
agent,  a  certain  valuable  security,  to  wit,  a  certain  amount  of 
government  stock,  to  wit,  the  sum  of  9,00(U.  in  the  New  Three- 
and-a^Quarter  per  Cent.  Annuities,  placed  in  the  Bank  of  Ireland, 
and  transferable  in  the  books  of  the  Governor  and  Company  of 
that  bank,  the  said  special  purpose  being  as  follows ;  that  is  to 
say,  that  the  Three-and-a- Quarter  per  Cent.  Annuities  should  be 
exchanged  for  two  portions  of  two  other  stocks ;  to  wit,  5,000/., 
one  part  thereof,  to  be  exchanged  for  so  much  of  the  Three  per 
Cent.  Consolidated  Annuities  as  should  be  equivalent  to  5,000/. 
of  the  Three-and-a-Quarter  per  Cent.  Annuities,  and  4,000/.  to  be 
exchanged  for  so  much  of  the  Three  per  Cent.  Reduced  Annuities 
as  should  be  equivalent  to  the  4,000/.,  and  said  several  stocks  in  the 
Three  per  Cents  and  Three  per  Cents  Reduced  to  be  tranferred 
into  the  name  and  to  the  credit  of  the  prosecutor,  without  any 
authority  to  him  (the  traverser)  to  sell,  negotiate,  transfer,  or 
pledge  the  said  9,000/.  Three-and-a-Quarter  per  Cent.  Annuities. 
It  then  avers  that  the  traverser,  in  violation  of^good  faith  and  con- 
trary to  the  purpose  for  which  the  9,000/.  was  entrusted  to  him, 
unlawfully  sold  and  converted  the  same  to  his  own  use.  The 
traverser  now  moves  to  arrest  the  judgment  on  two  grounds :  the 
first  is,  that  the  stock  in  the  Three-and-a-Quarter  per  Cent.  Annui- 
ties is  not,  within  the  meaning  of  the  above  statute,  a  valuable 
security  ;  the  second  is,  that  the  traverser  must,  from  the  nature  of 
the  special  purpose  pleaded,  have  had  authority  to  sell,  transfer, 
or  negotiate  the  said  stock,  and  that  therefore  the  averment  that  he 
had  not  is  uncertain  or  untrue.  I  shall  consider  these  in  their 
order.  As  to  the  first,  the  Three-and-a-Quarter  per  Cent.  Annui- 
ties are  created  by  the  7  &  8  Vict,  c.  5,  and  thereby  charged 
and  made  payable  out  of  the  Consolidated  Fund.  This  statute  and 
this  fund  constituted  the  security  of  the  original  proprietors  of 
these  annuities,  and  of  all  subsequent  assignees  of  them,  just  as  a 
mortgage,  and  the  lands  charged  by  it,  are  the  securitv  for  the  mort- 
gage debt.  The  evidence,  and  the  only  evidence,  of  the  right  of  the 
original  proprietors  of  Three-and-arQuarter  per  Cent.  Annuities  are 
the  entries  m  the  bank  books  of  a  credit  to  each  holder  of  Three- 
and-a-Half  per  Cent.  Annuities  for  an  amount  of  Three-and-a- 
Quarter  per  Cent.  Annuities  equal  to  those  which  he  had  before 
held.  Tne  Three-and-a-Quarter  per  Cent.  Annuities,  and  the  evi- 
dence of  the  right  to  them,  being  thus  created,  the  Act  prescribes 
die  manner  in  which  alone  they  can  be  transferred ;  tnat  is,  by 
instruments  of  assignment,  to  he  contained  in  books  kept  by  the 
bank,  and  to  be  executed  by  the  person  assigning,  and,  if  he  please, 
by  the  assignee.  These  instruments,  of  which  the  books  are  com- 
posed, are  kept  by  the  public  officer,  for  the  mutual  purposes  of  the 
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Tbm  QfiKKK    State  and  of  its  creditors,  and  constitute  the  whole  evidence  of  the 
V*  public  engagements,  and  of  the  rights  of  the  original  and  all  sub- 

L4VAUZE.     sequent  proprietors ;   so  that  there  exist  no  other  documents  that 
can  be  said  to  be  a  security,  or  any  evidence  or  symbol  of  property. 
It  is  manifest,  therefore,  that  this  is  a  species  of  property  wbidi 
cannot  be  the  subject  of  larceny,  and  of  which  the  owner  cannot  be 
deprived  but  by  the  execution  of  a  legal  instrument  by  himself  in 
person  in  the  public  oiBce,  or  by  an  attorney  appointed  by  and  for 
the  special  purpose.     This  being  so,  we  are  now  to  see  whether  this 
species  of  property,  so  peculiarly  circumstanced  in  respect  to  the 
evidence  of  it,  and  mode  of  transfer,  be,  within  the  meaning  of  the 
statute,  a  valuable  security.    The  5th  is  an  important  section ;  it 
relates  to  larceny,  of  which,  according  to  the  specification  it  con- 
tains, nothing  can  be  the  subject  that  is  not,  as  to  title  or  evidence 
of  title,  manifested  by  a  document  capable  of  manual  delivery  and 
abstraction.     The  same  section,  by  its  short  glossary,  provides  that 
each  and  every  of  the  enumerated  documents  is  to  be  deemed  a 
valuable  security  for  every  purpose  of  the  Act.   This,  it  is  true,, 
does  not  shew  that  government  annuities  are  not  a  valuable  secu« 
rity,  but  it  is  a  very  strong  reason  for  concluding  that  where  the 
term  ^^  valuable  security  ^  afterwards  occurs,  it  is  meant  to  include 
such  documents,  and  such  only,  as  the  5th  section  enumerates,  and 
for   the  purposes  of  the  Act  makes  valuable  securities.     It  may 
not  be  unimportant  to   refer  to  a  subsequent  statute  (2  Wm.  % 
c.  4),  which  is  an  Act  to  prevent  embezzlements  by  persons  employed 
in  the  public  service ;  from  the  exact  indentity  of  its  object  with 
that  of  the  4j2nd  section  of  9  Geo.  4,  c.  65,  it  may  fairly  be  referred 
to  when  it  defines  what  is  to  be  a  valuable  securitv.  With  the  excep- 
tion of  Exchequer  acquittances,  it  enuiherates  the  very  same  docu- 
ments, as  those  in  the  5th  section  of  that  Act,  every  one  of  which  is 
capable  of  manual  apprehension ;  the  69th  and  40th  sections  of 
9  Geo.  4,  c.  55y  relate  one  to  the  stealing,  and  the  other  to  embezzle- 
ment by  clerks  and  servants.    The  term  '^  valuable  security  '^  occurs 
in  each,  and  plainly  from  the  context  is  used  to  denote  what  may  be 
stolen,  or  by  virtue  of  the  employment  received  or  taken  into  the 
servant^s  possession.     It  would  seem,  therefore,  that,  looking  to  the 
very  nature  of  these  annuities  and   all   the  antecedent  clauses  of 
this  statute,  it  would  require  explicit  evidence  of  an  intention  to 
include  them   under    the    general  term    ^<  valuable    security,^  as 
used  in  the  43nd  section,  when  the  same  term  is  not  meant  to 
include  them  in  any  other,  and  thus  to  expound  the  same  lan- 
guage differently  in  different  clauses  of  the  same  statute.     Have 
we  then  such  evidence  of  such  an  intention  in  the  42nd  section  ? 
I  pass  by  the  first  clause  of  it,  as  the  wards  "  valuable  security  " 
do  not  occur  in  it.     The  clause  on  which  the  charge  is  framed 
uses  the  words  "  chattel,  valuable  security,  and  power  of  attorney 
for  the  sale  or  transfer  of  shares  in  public  or  foreign  corporate  and 
partnership  funds.^    Taken  in  their  ordinary  sense,  and  as  the 
words  ^*  valuable  security^  are  expounded  by  the  6th  section,  I 
think  these  words  describe  various  matters  which,  in  the  ordinary 
course  of  dealing,  are  entrusted  by  actual  delivery  to  bankers,  mer* 
chants,  brokers,  attorneys,  or  other  agents,  for  safe  keeping  or  otbtr 
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Specified  purpose.    The  word  «  safe-keeping  '*  is  utterl^r  inapplicable   tta  Qoan 
to  stock  ;  it  cannot  be  more  safeljr  kept Iby  entrusting  it  to  any  one,  «• 

and  if  it  be  transferred  for  a  npedal  purpose,  a  trust  is  created,  and  I-^wAwa. 
the  assignee  becomes  its  legal  owner,  bound  to  execute  the  trust, 
not  by  any  general  duty  or  obligation  attached  to  the  peculiar  or 
professional  character  in  which  he  is  employed,  but  by  the  terms  of 
the  particular  contract  which  he  makes  with  llie  person  who 
entrusts  him  with  legal  dominion  over  the  property,  ^ut,  in  my 
opinion,  we  must  read  the  words  "  valuable  security  "  as  defined  by 
the  5th  section,  and  therefore  hold  that  it  includes  documents,  &c 
which  may  be  deposited  and  entrusted  for  the  purposes  of  safe 
keeping,  or  of  negotiation  and  sale  by  manual  delivery.  It  has  been 
argued  for  the  Crown,  that  if  we  do  not  hold  these  annuities  to 
be  included,  we  leave  the  fraudulent  conversion  of  the  stock 
unpunished,  •  which  would  be  criminal  if  done  by  virtue  of  a 
power  of  attorney.  But  the  answer  to  this  is,  that  the  transfer  in 
the  one  case  supposed  is  made  by  the  fraudulent  use  of  the  very 
instrument  whicn  the  Act  specifies;  in  the  other,  without  the 
intervention  or  use  of  any  instrument  at  all ;  and,  to  my  mind,  the 
provision,  in  express  terms,  for  the  case  of  the  fraud  perpetrated  in 
a  particular  moae,  shews  that  the  attention  of  the  iramers  of  the 
Act  must  have  been  directed  to  the  subject,  and  that  they  only 
meant  to  deal  with  the  case  where  tH&  document  was  entrusted  con- 
ferring power  or  property.  For  these  and  other  reasons,  I  think 
that  a  transfer  of  stock  was  not  the  entrusting  of  a  valuable  security 
to  the  traverser.  I  now  proceed  to  consider  the  second  objection, 
which  I  have  already  stated.  The  averment  is,  that  the  annuities 
were  entrusted  to  the  traverser,  being  a  broker  and  agent,  for  the 
special  purpose  of  being  exchanged,  whatever  was  to  be  or  might 
be  the  mode  of  exchange.  It  is  plain  from  this  averment  that  the 
stock  was  transferred  to  him  as  a  stock-broker,  and  that  the  object  of 
obtaining  other  stock  in  exchange  for  it,  no  matter  how,  involved 
the  necessity  of  his  selling,  negotiating,  or  transferring  it.  To 
avoid  this  obvious  conseouence,  the  counsel  for  the  prosecution  put 
the  case,  and  a  possible  one,  that  it  might  have  been  that  the 
exchange  was  to  be  by  a  transfer  of  other  stock  of  the  traverser, 
by  the  traverser  himself,  to  the  prosecutor ;  but  this  would  create  an 
ODJection  as  great,  if  not  greater,  than  that  it  is  adduced  to  remove ; 
for  on  that  construction  the  case  would  be  one  of  a  contract  with 
the  broker,  and  not  of  his  employment  as  such.  The  parties  would 
stand  in  the  relation  of  vendor  and  vendee ;  the  9,000/.  would 
become  the  property  of  the  latter  by  the  act  of  transfer,  and  its 
subsequent  sale  could  not  possibly  be  held  to  be  without  any 
authority.  The  other  possible  modes  of  effecting  the  exchange 
would  be  by  the  sale  of  it  and  the  purchase  of  other  funds,  or  by 
transferring  it  in  exchange  for  them.  But  neither  could  be  effected 
without  authority  to  sell ;  and  hence  arises  the  objection,  that  the 
indictment  which  thus  in  substance  contains  an  averment  of  an 
authority  to  sell  is  bad.  This  argument  depends  on  the  meaning 
we  are  to  give  to  the  words  **  without  any  authority  to  sell,  nego- 
tiate, transfer,  or  pledge.^  They  do  not  mean  a  want  of  power  or 
kgal  right  to  do  so,  for  the  existence  of  such  a  power  or  right  and 
•Its  abuse  are  the  cause  and  object  of  the  enactment.    The  word 
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Thi  Quts^   "  authority  *"  is  used  to  signify  order  or  direction,  and  the  crime  is 
V.  the  sale  without  the  owner'^s  order  or  direction ;  but  if  the  sale  be  by 

Lakauzs.  jjjg  Qr^er  or  direction,  and  such  an  order  or  direction  is  involved  in 
employing  him  to  exchange  it,  then,  though  there  may  be  a  viola- 
tion of  good  faith  in  embezzling  the  proceeds,  it  is  in  the  embezzle- 
ment it  consists,  and  not  in  the  sale.  If  a  reason  were  required, 
I  could  easily  suggest  one  for  making  the  absence  of  authority 
essential  to  constitute  the  offence ;  but  the  language  of  the  Act  is 
unequivocal,  and  makes  it  impossible  to  hold  that  if  there  be  autho- 
rity to  sell  or  transfer,  the  sale  or  transfer  can  be  the  misdemeanor 
created  by  the  Act.  It  was  argued  that  we  should  read  the  words 
in  question  as  meaning  without  authority  to  sell  or  transfer  for  the 
broker's  use,  or  for  any  save  the  special  purpose.  But  I  cannot 
assume  that  these  limitations,  wnich  are  not  expressed,  were 
intended,  or  venture,  in  the  construction  of  a  penal  Act,  to  intro- 
duce exceptions  which  would  restrict  the  operation  of  terms  of  the 
utmost  generality,  and  make  the  absence  of  any  authority  a  neces- 
sary ingredient  of  the  crime.  Indeed  it  would  be  repugnant  to 
-every  fair  rule  of  interpretation  to  hold  that  the  very  same  words, 
'*'  without  any  authority,^  should  be  held  to  include  two  cases, 
•each  the  reverse  of  the  other :  one,  that  of  a  sale  where  there  was 
•a  total  absence  of  authority  ;  the  other,  that  of  a  sale  where  there 
was  an  authority  to  sell,  but  lifhited  to  certain  purposes.  However, 
if  the  words  of  the  Act  could  by  possibility  admit  of  the  interpret- 
ation suggested,  it  is  plain  that  the  indictment  has  been  framed  on 
.A  different  view  of  them,  for  it  avers  a  total  absence  of  authority  to 
sell  or  transfer,  which  is  at  variance  with  every  possible  construction 
^of  the  special  purpose  for  which  it  alleges  the  annuities  to  have 
been  entrusted  to  the  traverser.  On  both  grounds,  therefore,  I 
'Xhink  the  judgment  must  be  arrested. 

Crampton,  J. — I  concur  in  the  judgment  of  the  Court,  and  for 
rthe  reasons  stated  by  my  Lord  Chief  Justice.  The  general  ground 
upon  which  I  think  the  judgment  ought  to  be  arrested  is,  tnat  the 
onence  which  has  been  committed  is  no  crime  within  the  meaning 
of  the  Act  of  Parliament  upon  which  the  indictment  is  founded. 
The  grounds  of  my  opinion  are  these :  first,  this  is  an  indictment  upon 
the  statute  of  the  9  Geo.  4,  c.  55y  s.  42.  It  is  a  necessary  averment 
in  such  an  indictment,  that  stock  is  a  valuable  security,  and  the  pro- 
secutor is  bound  to  shew  that  it  is  so  within  the  meaning  of  the 
statute.  In  a  particular  sense,  stock  may  be  called  a  valuable 
security ;  but  the  question  is,  is  it  so  within  the  meaning  of  this 
particular  Act  of  Parliament  ?  The  statute  has  itself  defined  what 
the  terms  **  valuable  security  ^  for  the  purposes  of  the  Act  are 
intended  to  import.  It  must  be  a  document  or  security  transferable 
from  hand  to  hand — a  document  capable  of  beinff  the  subject  of 
larceny  or  embezzlement.  Now  stock  has  no  one  of  these  qualities ; 
besides,  from  the  context  of  the  clause,  such  a  construction  is  most 
manifestly  excluded.  Secondly,  if  we  refer  to  Acts  in  pari  materid 
with  this  Act,  they  wUl  throw  some  light  upon  the  construction  to 
be  given  to  this  Act.  TThus  51  Geo.  3,  c.  88,  which  is  a  statute 
directed  against  embezzlements  by  servants  or  clerks,  speaks  of 
persons  entrusted  with  receiving,  paying,  negotiating,  excnanging, 
or  transferring  money,  goods,  ix>nds,  bUls^  notes,  Imnkers^  drafts. 
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and  other  valuable  effects  and  securities.     It  then  speaks  of  these    Tm  Quxsn 
various  species  of  securities  as  valuable  securities  which  the  owners  ^^ 

are  obliged  to  eniruat  to  such  persons,  and  enacts,  if  any  such  per-  I-akaozk. 
SOD  shaU  in  the  name  or  on  account  of  his  master  receive  or  take 
into  his  possession,  and  shall  fraudulently  secrete  or  make  away  with 
the  same,  every  such  offender  shall  be  guilty  of  a  misdemeanor.  In 
that  Act  the  very  words  which  have  been  the  subject  of  so  much  dis- 
cussion are  made  use  of;  it  speaks  of  parties  entrusted  with  valuable 
securities,  not  securities  for  money :  tne  words  ^'  entrust  ^  and  ^^  en- 
trusted^ there,  as  in  the  statute  upon  which  this  indictment  is 
founded,  plainly  must  mean  something  deposited,  something  placed  in 
the  hands  of  a  person  for  safe  custody  or  for  other  purposes  ;  and  it 
may  reasonably  be  concluded  from  the  context,  and  the  enumeration 
being  the  same  in  both  Acts,  that  the  legislature  used  them  in  the 
same  sense  in  both  statutes,  more  especially  as  9  Geo.  4,  c.  55,  is  an 
enlargement  of  the  former  Act.  There  is  also  the  52  Geo.  3,  c.  63. 
That  Act  also  makes  the  thine  deposited  the  subject  of  embezzle- 
ment ;  I  therefore  feel  no  douot  upon  this  subject,  and  think  the 
word  ^^  stock  "  cannot  be  tortured  into  a  valuable  security  within  the 
meaning  of  the  stat.  9  Geo.  4.  And  I  also  am  clearly  of  opinion 
that  a  transfer  of  stock  by  a  proprietor  to  a  broker  to  exchange 
for  other  stock  is  not  an  entrusting  within  any  of  these  statutes. 
As  to  the  special  purpose  stated  in  the  indictment,  the  meaning  of 
that  averment  seems  to  me  to  be  not  an  exchange  between  the  prin- 
cipal and  his  broker,  but  that  the  stock  of  the  principal  transfeiTed 
to  the  broker  should  by  him  be  exchanged  into  another  species  of 
stock  to  be  transferred  to  the  name  of  the  principal,  and  this  is  the 
meaning  intended  by  the  indictment  itself.  It  is  an  act  to  be  done 
for  the  benefit  of  the  proprietor,  which  is  to  be  effectuated  by 
•hanging  one  species  of  stock  into  another.  Now  that  could  not 
he  done  without  a  sale  or  transfer  by  the  broker.  There  is  another 
objection  to  this  indictment ;  its  statements  necessarily  imply  that 
the  broker  had  full  powers  of  sale  and  transfer,  and  yet  in  the  very 
same  count  it  is  also  stated  that  he  had  not  any  power  or  authority  to 
sell  or  transfer.  But  it  is  said  by  the  prosecutor^s  counsel  that  we 
are  to  construe  these  words,  ^^  without  power  or  authority  to  sell 
or  transfer,"  to  mean  without  power  or  authority  to  sell  or  transfer 
**  except  for  the  special  purpose.^  Now  this  is  a  construction 
which  the  framer  of  this  indictment  did  not  himself  venture  to  put 
upon  the  record,  and  can  this  Court  so  construe  the  Act  ?  We  can* 
not  interpolate  into  the  Act  terms  so  restrictive  of  its  larffe  and 
comprehensive  language,  and  which  would  totally  change  tne  cha« 
racter  of  the  offence  tnereby  created. 

Pebbin,  J. — I  concur  in  the  opinion  of  the  rest  of  the  Court, 
that  judgment  must  be  arrested  in  this  case.  I  think  that  stock  is 
not  a  security :  it  is  {nnoperty,  but  not  a  security ;  and  therefore  not 
a  valuable  security  within  the  meaning  of  the  Act.  I  am  also  of 
opinion  that  the  purpose  averred  in  the  indictment  was  not  a 
special  purpose  within  the  meaning  of  the  Act ;  the  purpose  meant 
by  the  statute  is,  in  my  opinion^  for  safe  keeping  or  such  other 
purpose,  but  without  any  authority  to  sell  or  transfer. 

Judgment  arreated* 
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COURT  OF  QUEEN'S  BENCH. 

Sittings  after  Michaelmas  Term^-^December  3, 1847. 
The  Queen  tj.  John  Watson,  (a) 

An  indidlmerU  charging  the  dtfendanit  with  haoing  indeemUly  esposed  himieif  lit  a 
certain  public  and  open  place  in  the  preeenee  of  onepereon  only,  cannot  bem»^ 
tained,  whether  that  pereon  be  afemticcr  not. 

Tbe  QniEN  npHIS  was  an  indictment  against  the  defendant  for  an  indecent 
Watbok.       -^      exposure.     The  first  count  was  as  follows : 

"  Middlesex,  1  The  jurors  for  our  Lady  the  Queen,  upon  their  oath, 
to  wit.  J  present,  that  J.  Watson,  late  of  the  parish  of  St. 
Marybone,  in  the  county  of  Middlesex,  labourer,  on  the  twenty- 
fourth  day  of  December,  in  the  ninth  year  of  the  reign  of  our 
Sovereign  Lady  the  now  Queen  Victoria,  at  the  parish  of  Padding- 
ton,  in  the  county  of  Middlesex  aforesaid,  in  a  certain  open  and 
public  place  there  situate,  called  Paddington  Churchyard,  and  in  the 
sight  and  to  the  view  of  one  Lydia  Cnckmore,  a  female  of  tender 
years,  to  wit,  of  the  age  of  twelve  years,  in  the  said  public  place 
then  and  there  being,  then  and  there  wilfully,  unlawfully,  openly, 
and  indecently,  did  expose  the  naked  private  parts  of  him,  the  said 
J.  Watson,  to  the  great  injury  and  corruption  of  the  morals  of  the 
said  Lydia  Crickmore,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity." 

The  second  count  charged  the  offence  as  having  been  committed 
in  the  presence  of  divers  persons.  It  appeared  from  the  evidence 
during  the  trial  that  the  indecent  exposure  had  been  in  the  presence 
of  Lydia  Crickmore  alone,  as  alleged  in  the  first  count.  The 
defendant  was  therefore  found  guilty  upon  the  first  count,  and  not 
guilty  upon  the  second.  A  rule  nisi  had  been  obtained  in  arrest  of 
judgment,  against  which 

Willes  {December  3)  shewed  cause.— The  objection  raised  to  the 
indictment  is,  that  although  the  act  charged  was  one  of  gross  inde- 
cency, yet,  because  only  one  person  was  present,  it  is  no  offence  in 
law.  Thus,  if  it  were  committed  in  the  presence  of  twofity  persone^ 
seriatim  J  however  injurious  that  might  be  to  public  morals,  it  would 
not  be  punishable.  It  is  laid  down  generally  in  the  books  that 
all  open  lewdness,  grossly  scandalous,  is  punishable  by  indictment. 
(See  cases  cited  Burn's  Justice,  title  "  Lewdness,")  [Coleridge,  J. 
— But,  if  this  indictment  is  good,  every  exposure  to  a  female  in  a 
public  place  would  be  indictable.  There  are  numerous  offences 
against  morality  which  the  law  cannot  reach.]  If  clearly  injurious 
to  morals,  it  ought  to  be  punishable.  Cases  of  this  kind  are  rai^^ 
Sedky's  case  (Strange,  168)  was  perhaps  the  earliest.  [Cole- 
RIDGE)  J. — Is  there  any  precedent  where  ^  divers'*  was  omitted-?] 

(a)  Reported  by  E.  WisSy^Esq.y  Banister-aUlaw. 
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Sir  J^.  Thesiger  and  Parry,  contri,  were  not  heard.  Th«  Qvmr 

Lord  Denman,  C.  J. — ^The  general  rule  is,  that  a  nuisance  must      yf^^'^Yi 
be  public;  that  is,  to  the  injury  or  offence  of  several.     There  is  no 
precedent  of  such  an  indictment  as  the  present,  and  we  are  not 
inclined  to  make  one. 

Rule  absolute,  {a) 


NORTHERN  CIRCUIT. 

LlYEBPOOX.  WiNTEE  AsaizEs^  1847. 

December. 

(Before  Mr.  Justice  Pattsson.) 

The  Quebk  v.  Thompson  and  Another.  (6) 

Bwfflmy^JndieimetU-^  Time, 

tn  an  indieimentfar  hurplary^  it  u  wfieieiU  to  aUege  that  iheprittmen  "  burpla» 
riouily  hroie  and  entered  a  dweUmff'-howe,'*  without  oi^  Jurther  Megatttm  ef 
time, 

THIS  was  an  indictment  for  burglary.     The  indictment  stated   Ths  Qukiv 
that  on  the  Idth  of  November  the  prisonars  broke  into  a  ^* 

dwelling-house  "  about  the  hour  of  eleven  in  the  night  of  the  same    ^xmmmT 
day.'* 

Johneafij  for  the  prisoners,  submitted  that,  under  the  4th  section 
of  1  Vict.  c.  86,  it  ought  to  have  been  alleged  that  the  offence  was 
committed  between  the  hosrs  of  nine  o^clock  on  the  ni^ht  of  the 
15th  of  November  and  six  o^clock  on  the  morning  of  the  16th  of 
November.  But  if  the  prosecutor  diose  to  introduce  an  allegation 
as  to  time,  it  ought  to  have  been  proved  as  laid,  which  it  bra  not 
been. 

Patteson,  Jvo— I  think  it  immaterial  whether  the  time  be  men- 
tioned  or  not.  The  nighi  is  the  material  allegation ;  and  even  if 
the  night  had  not  been  stated,  I  think  it  would,  perhaps,  be  suffi- 
cient, if  the  indiotment  charged  the  offence  to  have  been  done 
**  burglariously."    That  would  do. 

Aepinall  and  LiddelU  for  the  prosecution* 

(a)  The  offence  here  charged  is  svmmarily  punishable  under  the  Vasraat  Act,  6  (^00.4, 
c.  83,  8.  4.  In  the  Law  Masazine,  yol.  zxr.  p.  94,  is  an  interesting  artick,  shewing 
that  there  are  strong  grounds  for  holding  that  adultery  is  an  indictable  offence. 

(6)  Reported  by  T..Gamvbxll  Fostsr,  Eiq.,  Barrister-at-law. 
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NORTHERN  CIRCUIT. 

Liverpool  Winter  Absizes,  1847. 

December. 

(Before  Mr.  Justice  Pattbsok.) 

The  Queen  v.  Priest,  (a) 

A  eomiable  ought  not  to  eauHon  apriioner  not  to  toy  any  thing,  A  eamtahU  i§  nai 
to  lead  a  prisoner  to  say  any  thing ;  but  ^  a  prisoner  chooses  to  say  something,  it 
is  the  duty  qfthe  constable  to  hear  what  it  is  he  has  to  say. 

Tm  QutiM  npuE  prisoner  was  indicted  for  an  assault,  with  intent  to  cmnmit 
^Mm^       A     a  rape,  on  Hannah  Fryer,  at  Aldborougb. 

Price  and  Liddell  appeared  for  the  prosecution.  The  prisoner 
was  undefended. 

It  app^red  in  evidence  that  the  prosecutrix  kept  a  fruit-shop, 
and  the  prisoner  went  there  to  purchase  some  gooseberries,  when  he 
attempted  to  commit  the  offence  charged  against  him ;  that  the 
prosecutrix  made  an  outcry,  and,  after  the  prisoner  left  her,  gave 
•"  information,  which  led  to  his  apprehension  by  the  constabk  of 
fioroughbridffe.  The  Constable  charged  him  with  having  psed 
violence  to  the  prosecutrix.  The  prisoner  at  first  denied  naving 
been  at  her  house,  and  then  accompanied  the  constable  to  the 
lock-up.  The  constable  cautioned  the  prisoner  fwt  to  say  any 
thing.  The  prisoner,  however,  proceeded  to  say  that  he  **  only 
gave  her  a  kiss  in  the  bed-room,^  and  that  *<  was  not  without  bar- 
gaining for  ;^  that  whilst  he  was  with  the  prosecutrix  she  said, 
*<  Oh,  dear,  here  is  my  mother  coming,"  and  tnen  she  shrieked  out. 
This  admission  tended  to  corroborate  the  prosecutrix. 

Patteson,  J.,  in  summing  up,  said — It  has  been  said  sometimes, 
that  a  constable  ought  to  say  to  a  prisoner,  '^  Hold  your  tongue-^ 
sav  nothing.^  That  is  very  foolish.  A  prisoner  is  not  to  be  pro- 
hibited from  saying  any  thing  if  he  chooses.  A  constable  is  not 
to  lead  a  prisoner  to  say  thing;  but  if  a  prisoner  chooses  to  say 
any  thing,  it  is  the  duty  of  the  constable  to  hear  what  it  is  he  has 
to  sav. 

The  jury  found  the  prisoner  guilty. 

(a)  Reported  by  T.  Campbell  Fo8TS&,  Etq.y  BaRifter-at*Uiw. 
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NORTHERN  CIRCUIT. 

York  Winter  Assizes,  1847. 

December  19. 

(Before  Mr.  Justice  Colxbidgx.) 
The  Queen  v.  McIntyre.  (a) 

Cbufue/— P^ac/tcff. 

It  i$  impropirfw  Covmelfor  apriiotur  io  tupgtit  to  ajmry  to  recommend  apriioner 

to  mercy. 
Where  A.  is  indicted  for  the  murder  qfhie  wffe  by  kicking  her,  mut  a  enrgeon  admi* 

nietered  brandy  to  her  ae  a  reetorative,  eome  qf  which  went  the  wrong  way,  and 

entered  her  lunge,  and  might  have  caueed  death, — 
Held,  eufflcient  to  allege  in  the  indictment,  ae  the  cause  qf  death,  the  blow  which  ren- 
■  dered  the  application  qfthe  brandy  necessary, 

THE  prisoner  was  indicted  for  the  murder  of  Nancy  McIntyre,  Tbk  Qunx. 
his  wife,  by  kicking  her.  ». 

Mr.  Locking,  a  surgeon,  in  his  examination,  said  that  the  *^cl»"*»- 
deceased  had  died  from  kicks.  He  gave  her  brandy  to  restore  her. 
On  cross-examination,  he  stated  that  he  fancied  a*  portion  of  the 
brandy  had  gone  the  wrong  way  into  the  lungs.  The  death  might 
have  occurred  from  the  brandy  getting  into  the  lungs.  The  power 
of  swallowing  was  affected  by  her  state  of  weakness.  The  cause  of 
the  deceased's  death  was  the  blows  she  had  received,  which  had  pro- 
duced a  general  shock  to  the  system  and  great  loss  of  blood.  The 
heart  was  empty.  It  appeared  that  the  prisoner  had  returned  home 
late  at  ni£;ht,  and  was  angry  with  the  deceased  for  going  out  in 
search  of  him  and  not  attending  to  her  children. 

JspinaUy  for  the  prisoner,  objected  that  the  death  was  produced 
by  administering  the  brandy,  and  not  by  the  kicks,  as  laid  in  the 
indictment. 

Coleridge,  J. — This  is  like  a  case  where  a  dangerous  wound 
has  been  given,  and  an  operation  is  performed,  of  which  the  person 
dies.  TVould  it  be  necessary,  in  sucn  a  case,  to  describe  the  opera- 
tion in  the  indictment  ? 

JspifuzU  then  proceeded  to  address  the  jury  as  to  mitigating  cir- 
cumstances, when, 

Coleridge,  J.,  said — If  you  are  now  asking  the  jury  to  recom- 
mend the  prisoner  to  mercy,  I  shall  not  pay  attention  to  the  recom- 
mendation if  they  give  one.     It  is  a  very  improper  practice. 

Coleridge,  J.,  m  summing  up,  said — The  first  questioA  is,  whe- 
ther by  the  act  which  the  prisoner  did,  be  occasioned  the  death  of  his 
wife,  m  the  way  stated  in  the  indictment ;  and  the  second  question 
is,  Whftt  was  tne  character  of  the  crime  which  he  committed  ?  The 
law  requires  that  the  means  of  death  should  be  stated  on  the  face  of 
the  inaictment.  And  this  is  but  simple  justice,  to  give  the  party 
(c)  Reported  by  T.  Camfbbll  Fosnm,  Eeq.,  Barrieter-mt-law. 
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Tbi  Quiek  information  what  he  is  to  answer.  For  instance,  if  the  charge  in 
--  J*'*  ^  the  indictment  was  beating,  and  a  case  of  poisoning  set  up,  the 
party  might  have  been  quite  prepared  for  the  former,  but  quite 
unprepared  to  answer  the  latter.  The  present  indictment  charges 
the  death  by  kicking,  &c.  Mr.  Aspinall  suggests  that  the  person 
died  in  consequence  of  the  brandy  administered.  There  is  no  doubt 
whatever  that  if  a  person  had  received  a  small  wound,  and  the  sur- 
geon administered  a  poisonous  salve,  it  could  not  be  said  that  the 
party  giving  the  wound  occasioned  the  death  by  the  wound  or  by 
the  salve.  That  is  very  unlike  the  case  where  a  person  has  received 
a  mortal  wound,  and  dies  in  consequence  of  nis  constitution,  or 
from  being  very  drunk,  or  fromnot  having  medical  advice,  or  from 
having  been  injudiciously  treated.  There  the  party  who  gave  the 
mortal  wound  is  the  cause  of  death,  though  it  comes  on  sooner  than 
it  otherwise  would.  The  blow  was  the  cause  of  death.  The  mode 
was  a  general  shock  to  the  system  and  the  loss  of  blood.  The  sur- 
geon says  the  heart  was  empty.  He  had  to  administer  stimulants, 
and  the  power  of  swallowing  was  affected.  If  the  woman  had  been 
well,  she  might,  by  hiccoughing,  have  prevented  the  brandy  from 

going  the  wrong  way,  or  rejected  it.  He  says,  "  I  did  fancy  a  little 
randy  went  into  the  lungs,  and  that  might  have  caused  death  ;^ 
but  then,  recollect  that  the  power  of  swallowing  was  affected  in  con- 
sequence of  the  blows.  The  question  is.  Are  you  of  opinon  that  she 
received  mortal  injuries  before  the  surgeon  was  called  in  ?  If  you 
are  of  opinion  there  was  no  mortal  injury  before,  then  you  will  find 
the  prisoner  guilty  of  an  assault  only.  In  the  second  place — What  is 
the  character  of  his  offence?  There  was  nothing  here  which 
amounted  to  provocation  in  law.  The  question  on  tnis  point  will 
be,  whether  tne  prisoner,  being  angry,  did  that  which  he  was  cott- 
scious  would  produce  death.  I  put  two  extreme  cases.  If  a  man 
fires  a  pistol  at  another  and  kills  him,  he  must  be  considered  to 
have  been  conscious  that  death  would  ensue ;  but  if  a  man  used  a 
switch  stick,  and  death  ensued,  he  could  not  be  deemed  to  have 
been  conscious  that  death  would  ensue.  The  present  case  is  between 
these  two.  The  question  for  you  is,  whether  the  prisoner  had  any 
intention  or  contemplation  of  killing.  He  might  have  kicked  ^ 
hundred  times  without  producing  the  effect  which  took  place. 

The  jury  returned  a  f^erdict  of  manslaughter. 
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COURT  OF  QUEEN'S  BENCH. 

November  20, 1847. 

The  Queen  «.  James  Chadwicx.  (a) 

[in  erkoe.] 

A  nunrrioff^  vnih  a  deeeated  wi/e'9  mier,  contracted  rince  ike  pa»9ing  qfthebSfS 
Wm.  4f  igf  by  that  Act,  fAwhdeijf  void, 

AT  the  session  of  Oyer  and  Terminer  and  gaol  delivery,  held  at   Thi  Qniir 
Liverpool  on  the  6th  of  December,  1846,  before  Mr.  Baron  ^' 

Rolfe  and  Mr.  Justice  Wightman,  Thomas  Chadwick  was  tried  on  "-^^icr. 
an  indictment  which  charged  him  with  the  crime  of  bigamy,  in 
marrying  a  person  named  Eliza  Bostock,  his  former  wife,  Ann 
Fisher,  being  still  alive.  The  jury  found  specially  that  Thomas 
Chadwick,  on  the  27th  of  June,  1845,  married  a  person  named 
Hannah  Fisher ;  that  after  her  death  he  on  the  14th  of  September, 
1845,  married  Ann  Fisher,  a  sister  of  his  deceased  wife ;  and 
that  on  the  28rd  of  March,  1846,  he  married  one  Eliza  Bostock, 
the  said  Ann  Fisher  being  still  alive ;  but  that  whether  or  not  he 
was  guilty  of  the  said  crime  of  bigamy  they  were  altogether  igno- 
rant, and  prayed  the  advice  of  the  Court.  Upon  that  special 
Verdict 

Wightman,  J.,  pronounced  judgment  of  acquittal,  upon  which 
error  was  brought. 

November  17. 

Sir  F,  Kelly  (with  whom  were  Peacock  and  T.  C.  Foster)  ^  for 
^  the  Crown,  the  plaintiff  in  error. — The  question  is  whether,  by  the 
law  now  in  force,  a  marriage  with  a  deceased  wife's  sister  is  lawful, 
or  is  altogether  unlawful  and  void ;  and  in  support  of  this  writ  of 
error  it  is  submitted  that  such  a  marriage  is  good  and  valid  by  the 
statute  law  of  this  country.  The  question  turns  entirely  upon  the 
construction  to  be  put  upon  almost  a  single  expression  used  in  two 
Acts  of  Parliament ;  the  first  of  which  is  the  82  Hen.  8,  c.  38 ;  and 
the  second  the  5  &  6  Wm.  4,  c.  54.  Now  the  latter  Act  (6  &  6 
Wm.  4,  c.  54)  recites,  that  "  whereas  marriages  between  persons 
within  the  prohibited  degrees  are  voidable  only  by  sentence  of  the 
Ecclesiastical  Court,  pronounced  during  the  lifetime  of  both  the 
parties  thereto,  and  it  is  unreasonable  that  the  state  and  condition 
of  the  children  of  marriages  between  persons  within  the  prohibited 
degrees  of  affinity  should  remain  unsettled  during  so  long  a  period, 
and  it  is  fitting  that  all  marriages  which  may  hereafter  be  celebrated 
between  persons  within  the  prohibited  degrees  of  consanguinity  or 
affinity  should  be  ipso  facto  void,  and  not  merely  voidable  ;'*  and  it 
then  enacts,  that  <^  all  marriages  which  shall  have  been  celebrated 
b^ore  the  passing  of  this  Act  between  persons  being  within  the 
(a)  Reported  bj  A.  Bittlebton,  Esq.,  Barrister-at-law. 


382  CRIMINAL  LAW  CASE& 

Tm  QuKKN  prohibited  degrees  of  affinity  shall  not  hereafter  be  annulled  for 
V.         that  cause  by  any  sentence  of  the  Ecclesiastical  Court,  unless  pro- 

Chadwick.  nounced  in  a  suit  which  shall  be  depending  at  the  time  of  the 
passing  of  this  Act :  provided  that  nothing  hereinbefore  enacted 
shall  affect  marriages  between  persons  being  within  the  prohibited 
degrees  of  consanguinity.*"  The  second  section,  upon  which  the 
whole  question  in  this  case  arises,  then  enacts,  ^'  that  all  mar- 
riages which  shall  hereafter  be  celebrated  between  persons  within 
the  prohibited  degrees  of  consanguinity  or  affinity,  shall  be  abso- 
lutely null  and  void  to  all  intents  and  purposes  whatsoever/^  If 
that  were  the  only  statute  upon  the  subject,  the  first  inquiry  would 
be.  What  is  the  meaning  of  the  word  "  prohibited  ?"' — ^prohibited  by 
what  ?  by  whom  ?  It  might  mean  prohibited  by  the  law  of  Goa, 
or  by  even  the  canons  of  the  Church,  or  by  the  common  law,  or  by 
the  statute  law ;  but  when  it  is  found  that  there  is  a  statute  in  force 
which  determines  what  marriages,  by  the  law  of  England,  are 
lawful  and  what  unlawful,  it  is  plain  that  the  words  "  prohibited 
degrees  of  affinity  ^  must  mean  marriages  prohibited  by  reason  of 
affinity  by  the  statute  law  of  England, — in  other  words,  by  the 
S3  Hen.  8,  c.  38,  which  is  the  sole  governing  statute  on  the  sub- 
ject. The  statute  of  S3  Hen.  8,  c.  38,  containing  the  whole  law  of 
England  upon  the  subject,  is  therefore  the  one  upon  the  terms  of 
which,  it  is  submitted,  that  the  judgment  of  this  Court  is  to  be 
formed.  Now,  that  statute,  after  a  lengthy  recital,  which  adverts 
to  the  usurpations  of  the  pope,  or  '^  bishop  of  Rome,"  as  he  is 
termed,  and  also  to  divers  marriages  having  been  questioned  which 
marriages  were  perfectly  lawful  by  the  Taw  of  God,  enacts,  in 
the  first  section,  <<  that  n*om  the  first  day  of  the  month  of  July  next 
coming,  A.D.  1540,  all  and  every  such  marriages  as  within  this 
Church  of  England  shall  be  contracted  between  lawful  persons  (as 
by  this  Act  roe  declare  all  persona  to  he  lawful^  that  be  not  prohibited 
by  God's  law  to  marry)^  such  marriages  being  contract  and 
solenmized  in  the  face  of  the  Church,  &c.,  shaU  be,  by  authority  of 
this  present  Parliament  aforesaid,  deemed,  judged,  and  taken  to  be 
lawful,  good,  just,  and  indissoluble,  notwithstanding  any  precon- 
tract or  precontracts  of  matrimony,^  referring  there  to  the  mischief 
previously  recited  of  marriages  being  avoided  by  precontracts ;  and 
then  follows,  at  the  end  of  the  section,  this  provision,  ^^  that  no  reser^ 
vation  or  prohibition^  God^s  law  except^  shall  trouble  or  impeach 
any  marriage  without  the  Levitical  degrees ;  and  that  no  person,  of 
what  estate,  degree,  or  condition  soever  he  or  she  may  be,  snail,  after 
the  first  day  ^  the  said  month  of  July  aforesaid,  be  admitted  in 
any  of  the  spiritual  courts  within  this  the  king's  realm,  or  any  his 
Grace^s  other  lands  and  dominions,  to  any  process,  plea,  or  allega- 
tion contrary  to  the  aforesaid  Act.^  Thus  far  there  can  be  no  doubt 
that  all  marriages  are  declared  to  be  lawful  which  are  contracted 
between  persons  not  prohibited  by  the  law  of  God  to  marry ;  and 
the  leg^islature  having  first  expressly  enacted  that  marriages  are  law* 
ful  which  are  not  forbidden  by  the  law  of  God,  proceeds,  at  the  end 
of  the  section,  to  define  what  marriages  are  to  be  considered  as  for* 
bidden  by  God's  law,  by  directly  alluding  to  the  book  of  Leviticus, 
and  saying  that  no  marriages  shall  be  impeached  which  are  without 
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the  Levitical  degrees.     Takingi  therefore,  the  two  provisions  toffe-   Thk  Qjmnf 
ther,  the  enactment  stands  thus:    "All  marriages  without  flie  * 

Levitical  degrees  shall  be  lawful ;  and  all  marriages  not  contrary  to  ^"^'>^*^^* 
the  law  of  God,  which  contains  and  includes  the  Levitical  law,  shall 
be  lawful  by  the  law  of  England.^  Thus  the  question  lies  in  a  very 
narrow  compass,  notwithstanding  the  extent  and  importance  of  the 
interests  involved.  The  statute  declares  all  marriages  lawful  with 
a  certain  exception  ;  that  exception  is  of  marriages  not "  without  the 
Levitical  degrees  C*  and  the  question  is,  whether  that  expression, 
**.  Levitical  demes,^  imports  tne  very  marriages  forbidden  in  the 
18th  chapter  of  the  book  of  Leviticus,  or  not  only  those  marriages, 
but  all  others  contracted  between  relations  of  an  equal  or  similar 
degree  of  propinquity.  Now,  the  main  and  governing  principle  by 
which  the  Court  must  be  guided  in  construing  this  statute  is,  that 
i?here  an  Act  of  Parliament  is  found  operating  in  restraint  and  pro- 
hibition of  marriage,  that  is,  in  restraint  of  the  natural  and  original 
liberty  of  man,  and  in  restraint  of  an  institution  enjoined  by  the 
Divinity  himself,  for  the  wisest  and  most  beneficent  purposes,  it  is 
to  be  construed  strictly  and  severely  as  against  the  prohibition,  and 
largely  and  liberally  in  favour  of  marriage.  By  the  original  laws  of 
nature,  man  has  an  absolute  right  to  marry  whdm  he  will,  and  no 
human  legislature  can,  without  tyranny  and  injustice,  in  the  slightest 
degree  restrain  or  interfere  with  that  right,  unless  the  marriage  be 
against  morality  and  virtue,  bad  and  vicious  in  itself,  or  unless  it 
be  against  the  express  command  of  the  Supreme  Being.  Such, 
moreover,  is  the  pnnciple  to  be  deduced  from  the  whole  current  of 
legislation  upon  the  subject  in  this  country.  The  legislature  has 
never  interfered  with  that  right  upon  any  grounds  of  real  or  sup- 
posed expediency  or  policy.  It  may  be  inexpedient  that  boys  and 
E'rlsof  eighteen  should  marry  old  men  and  women  of  eighty,  or  that 
dies  of  rank  and  wealth  should  marry  potboys  and  footmen,  or 
that  persons  who  are  afflicted  with  hereditary  disease  should  marry 
at  all ;  but  there  is  no  legal  prohibition.  Except  in  the  case  at 
royal  marriages,  and  there  only  to  a  limited  extent,  there  is  no  legal 
interference  with  man's  natural  rights  of  marriage.  The  statute, 
therefore,  of  the  5  &  6  Wm.  4,  c.  54,  being  in  restraint  of  marriage, 
the  expression  in  that  statute,  upon  which  this  question  arises^ 
must  be  strictly  construed  as  against  the  prohibition,  and  largely 
and  liberally  construed  in  favour  of  the  liberty  to  marry  ;  and  if  the 
expression  in  the  statute  8S  Hen.  8,  c.  38,  that,  <*  no  marriage  shall  be 
impeached  without  the  Levitical  degrees,^'  may  either  mean  that 
all  marriages  shall  be  lawful  except  those  expressly  prohibited  in  Scrip- 
ture, or  aU  marriages  except  not  only  those  expressly  prohibited  m 
Scripture,  but  others  between  persons  of  an  equal  degree  of  affinity^ 
the  Court  is  bound  to  adopt  that  construction  which  will  operate  to 
impose  the  least  restraint.  Now  what  is  the  natural  meaning  of  the 
words  used  in  the  82  Hen.  8,  c.  38  ?  All  marriages  shall  be 
ffopd  which  are  not  against  the  law  of  God,  and  all  marriages  shall 
be  good  which  are  not  against  the  law  of  Leviticus.  Does  not  that, 
in  dear  and  express  terms,  refer  the  Court  to  the  book  of  Leviticus, 
in  which  the  law  of  God  on  this  subject  is  contained  ?  Where  the 
legislature  imposes  upon  the  judges  the  task  of  determining  upon 
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bi^^tindcH  the  talidity  of  marria^,  in  tenns  like  these,  by  declaring  that  mat^ 
^-^-  riages  diall  be  lawftii  which  are  according  to  the  law  of  God  and 
^"*^^"*'  according  to  Scripture,  and  unkwful  when  they  are  against  the  law 
of  God  and  against  Scripture,  or  a  particular  part  of  Scripture 
expressly  referred  to,  the  natural  and  obvious  efirect  is  to  refer  die 
Court  to  the  sacred  book  of  Scripture  itself,  in  which  the  law  of 
God,  and  that  particular  part  of  it,  the  Levitical  law,  is  contained. 
The  Court,  therefore,  it  is  submitted,  must  now  look  to  the  book  of 
Leviticus  to  ascertain  what  is  the  law  of  God  upon  this  sutgect; 
and  if  the  question  had  arisen  within  twelve  years  of  the  time  at 
which  the  8^  Hen.  8,  c.  88,  was  passed,  berare  it  had  been  en* 
cumbered  by  the  decrees  of  bishops  and  priests,  no  doubt  would 
have  been  entertained  about  it ;  but  the  Court  would  at  once  have 
referred  to  Scripture,  and  found  in  clear  and  unequivocal  language 
what  the  law  or  God  is,  what  marriages  are  theret^  prohibited,  and 
what  not,  and  would  have  decided  in  accordance  with  that  law. 
Referring  to  the  18th  and  21st  chapters  of  the  book  of  Leviticus^ 
taken  in  connection  with  every  other  part  of  the  Bible  and  of  the 
New  Testament,  the  result  is  this,  that  by  the  Levitical  law,  by 
Scripture,  by  the  Divine  Word  itself,  several  marriages  are  ex- 
pressly prohibited ;  and  the  Court  is  now  asked,  in  construing  a 
statute  which  expressly  refers  it  to  Scripture,  to  superadd  to  those 
marriages  so  alone  prohibited  many  other  classes  y(  marriages  between 
persons  in  an  equal  degree  of  relationship «  b. cause  it  is  supposed 
that  those  marriages  ought,  upon  the  same  principle,  pari  raiioney 
to  be  likewise  prohibit^ ;  in  other  words,  the  Court  is  asked  to 
declare  marriages  unlawful  which  are  made  unlawful  by  the  laws  of 
men,  but  are  not  made  unlawful  by  *^  the  law  of  God.^  But,  in 
truth,  was  more  intended  by  the  18th  and  Slst  chapters  of  Leviticus 
than  is  expressed  ?  Certainly  not ;  for  this  law,  as  there  laid  down, 
was  then  accepted  and  acted  upon,  in  the  sense  for  which  the  Crown 
now  contends,  by  the  Jews  under  the  very  eye  of  Moses  himself, 
**  face  to  face,"  m  the  language  of  Scripture,  with  the  Deity,  while 
he  was  ruling  the  chosen  people.  For  1,500  years,  from  the  time 
of  Moses  to  the  advent  of  the  Saviour,  was  this  law  acted  upon  in 
the  sense  in  which  this  Court  is  now  asked,  on  the  part  of  the 
Crown,  to  expound  it.  The  law,  thus  declared  and  accepted  by 
the  Jews,  was  recognized  in  the  time  of  the  Evangelists  even  by 
our  Saviour  himself  and  continued  the  governing  law,  as  of  the 
Israelites,  so  of  the  early  Christians  for  several  centuries;  but, 
about  the  fourth  century,  some  nineteen  bishops  assembled  together 
in  a  little  town  in  Spain,  constituting  what  has  been  call^  the 
Council  of  Eliberis  (Eliberitanum),  and  took  upon  themselves  to 
make  laws  to  be  binding  upon  the  whole  Christian  world ;  by  which, 
in  the  first  place,  they  foroade  the  bishops  and  clergy  to  marry  at 
all,  and  commanded  those  who  were  married  to  repudiate  tneir 
wives;  and  then  introduced  that  expanskm  of  the  Divine  law, 
which,  with  some  additions  afterwards  made  by  popes  and 
councils,  the  Court  is  now  asked  to  superadd  to  the  express  pro- 
visions of  the  law  of  God,  in  construing  an  Act  of  Parliament 
which  says  not  one  word  of  the  decrees  of  popes  and  councils,  but 
emphatically  refers  to  the  Sacred  Scriptures.    Upon  the  hint  thus 
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given  to  the  Church,  that  laws  might  be  laid  down  by  popes  and   Tn  Qomr 
councils,  by  man^s  authority,  prohibitions  rapidly  multiplied,  and     „    ^ 
canons  of  the  Church  were  made  by  popes  and  councils,  from  time       ■^■^^■**' 
to  time,  until  at  last  they  made  it  unlawful  for  a  man  to  marry  his 
seventh  cousin.     Thus  was  power  acquired  over  every  Christian 
kin^  and  prince  in  Europe :  and  the  object  of  the  prohibitions  is 
obvious, — the  more  marriages  were  prohibited,  the  more  must  dis- 
pensations be  obtained ;  for  what  a  pope  could  prohibit  he  could 
also  of  course  authorize.     The  most  lanciful  degrees  of  relationship 
were  assumed  by  popes  and  councils,  in  order  to  amass  wealth  by 
dispensations,   ana    increase   their    authority   over  the   Christian 

?rinces  of  Europe,  until  the  burden  of  them  became  intolerable. 
?he  history  of  these  usurpations  is  very  accurately  stated  in 
Reeve's  History  of  the  English  Law  (vol.  iv.  p.  S20),  and  Hal- 
lam^s  History  of  the  Middle  Ages  (vol.  ii.  p.  7).  In  this  state  of 
things  the  SS  Hen.  8,  c.  88,  was  passed ;  ana  that  statute  purposely 
diverts  the  attention  from  the  decrees  of  popes  and  councils  to 
the  simple  law  of  God.  But,  in  considering  the  question  as  to 
the  meaning  of  the  term  *^  Levitical  degrees  ^'  in  that  statute,  if 
those  words  ^^  without  the  Levitical  degrees  "  should  be  construed  to 
appl^  not  only  to  those  marriages  which  are  expressly  prohibited  in 
Leviticus,  but  to  those  which  are  prohibited  by  popes  and  councils, 
pari  raOone^  as  being  within  an  equal  degree,  the  last  part  of  the 
section  would  be  repugnant  to  the  former ;  because  the  former  part 
of  the  section  declares  all  marriages  to  be  lawful  which  are  not 
against  the  law  of  God ;  and  by  that  construction  of  the  latter  part 
the  Court  would  declare  marriages  to  be  unlawful  which  had  only 
been  made  so  by  a  law  of  man,  about  two  thousand  years  after  the 
oridnal  law  of  God  had  been  published.  The  enactment  is  positive 
and  distinct  in  its  terms,  and  perfect  and  complete  in  itself:  **  As 
by  this  Act  we  declare  all  persons  to  be  lawiul  that  be  not  pro- 
hibited by  God's  law  to  marry."  How  can  effect  be  given  to  that 
enactment,  if  the  term  "  Levitical  degrees,"  in  the  subsequent  part 
of  the  clause,  is  to  be  so  construed  as  to  let  in  the  prohibitions  at 
popes  and  councils  ?  The  true  construction  of  the  statute  is  to  take 
the  two  parts  tosether,  and  to  read  them  as  if  the  words  had  been 
that  no  person  SiM  marry  who  is  not  permitted  to  marry  by  the 
law  of  God,  as  it  is  to  be  found  in  the  book  of  Leviticus  or  other 
parts  of  the  Holy  Scripture,  and  that  no  marriage  shall  be 
impeached  between  persons  without  the  Levitical  degrees ;  that  is, 
which  is  not  prohibited  in  the  book  of  Leviticus,  where  this  part 
of  the  law  of  God  is  to  be  found.  The  latter  part  is  included  in 
the  former,  and  only  contains  a  special  reference  to  a  particular  part 
of  the  law  of  God.  It  is  necessary,  therefore,  now  to  turn  to  the 
book  of  Leviticus,  the  18th  chapter  of  which,  together  with  a 
verse  or  two  in  another  chapter  of  ttie  same  book,  contains  the  whole 
law  of  God  upon  the  subject;  and  to  which  it  is  beyond  the 
province  of  any  judge  or  any  human  being  to  add  any  thing.  [He 
then  read  the  commencement  of  the  18th  dtapter  to  the  fkh  verse.1 
A  difficulty  has  been  suggested,  that,  if  no  marriages  are  prohibited 
in  Leviticus  pari  ratikme^  there  is  no  law  against  a  father's  mBrtf* 
ing  his  own  daughter ;  but  4ueh  a  marriage  is  repugnant  to  nature. 
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Tmm  QvBKir  98  Hen.  8,  c.  ?»  and  otherwise  in  our  enumeratioQ  of  the  Levitical 
^  d^rees,  we  admit  as  absolutely  prohibited,  which,  in   the  Levi- 

Grabwiok.  ^^  2^^  ^j^^  jj^  ^jj^  meaning  of  the  18th  of  Leviticus,  were  not 
absolutely  but  circumstantially  prohibited ;  that  is,  first,  the  mar- 
riage of  a  man  with  his  brother's  wife,  which,  by  28  Hen.  8,  c.  7, 
is  absolutely  prohibited,  and  commonly  received  to  be  absolutely 

i>rohibited  dv  the  Levitical  degrees,  but  was  not  so  by  the  Levitical 
aw  nor  by  the  meaning  of  the  18th  chapter  of  Leviticus,  but  when 
the  dead  brother  left  issue  by  his  wife^  (p.  240).    That  is  a  solemn 
declaration  by  all  the  judges  and  by  Lord  Chief  Justice  Vaughan, 
that  although,  in  their  time,  the  law  of  England  was  accepted  other- 
wise, if  they  had  had  to  construe  the  18th  chapter  of  Leviticus, 
they  would  have  put  upon  it  the  construction  for  which  the  Crown 
now  contends.     An  error  had  then  crept  into  the  administration  of 
justice ;  and  the  law  of  England  was  supposed  to  be  different  from 
the  Levitical  law.     But  the  next  passage  in  the  judgment  relates 
to  this  very  case.     It  is  this :  ^'  The  second  of  this  kind  is,  that  a 
man  is  prohibited  by  ^  Hen.  8,  and  by  the  received  interpreta- 
tion of  the  Levitical  degrees,  absolutely  to  marry  his  wife's  sister ; 
but  within  the  meaning  of  Leviticus  and  the  constant  practice  of 
the  commonwealth  of  the  Jews,  a  man  was  prohibited  not  to  marry 
his  wife^s  sister,  only  during  her  life  ;  after,  he  might ;  so  the  text  is, 
^  Thou  shalt  not  take  a  wife  with  her  sister  during  her  life  to  vex  her 
by  uncovering  her  shame  upon  her.'    This  perhaps  is  a  knot  not  easily 
untied — how  the  Levitical  degrees  are  Goa  s  law  in  this  kingdom,  but 
not  as  they  were  in  the  commonwealth  of  Israel,  where  first  given  ^ 
(p.  241).     The  solution  is  clear  and  obvious;  by  the  influence  of 
ecclesiastics,  the  canon  law,  invented  by  popes  and  councils,  was 
blended  with  the  law  of  God,  as  found  m  Scripture ;  and  thus  the 
difference  between  the  Levitical  law  and  the  law  of  England  arose. 
[Lord  Uenman,  C.  J. — I  think  that  that  is  only  the  judgment  of 
the  Court  of  Common  Pleas ;  the  opinion  of  all  the  judges  seems 
to  have  been  taken  afterwards   (p.  ^0).     However,   the   opinion 
of  Chief  Justice  ^Vaughan  is  a  nigh  authority  in  your  favour.] 
It  may  be   so;    but   the  authority  is   express  that  the  book  of 
Leviticus,  and  the  whole  Scripture,  considered  as  the  law  of  God, 
did  not  prohibit  this  marriage.      Some  argument  has  been  founded 
on  the  use  of  the  word  "degrees,*"  in  the  82  Hen.  8,  c.  38  ;  but 
first,  there  is  no  such  expression  in  the  statute  as,  "  similar  or  equal 
degrees,''  or,  "  equivalent  degrees ;"  and,  secondly,  the  term  *'  de- 
gree "  was  used  frequently  in  an  earlier  statute  (S8  Hen.  8,  c.  7, 
s.  9)  as  descriptive  of  the  marriage  itself,  and  of  the  relation  of  the 
very  persons  between  whom  marriage  may  be  contracted,  and  not  of 
degree  or  equality  of  kindred.     So  in  sections  10  and  11  the  word 
*^  degree  "  is  used  not  for  something  equal  to  another  thing,  but  for 
the  very  thing  which  has  been  before  specified.     The  history  of  the 
reign  of  Henry  V III.  favours  the  same  construction.    As  long  as  the 
personal  wishes  of  that  sovereign  tempted  him  to  trifie  with  the  law 
of  marriage,  constant  changes  were  introduced ;  the  law  (to  use  the 
expression  of  Jeremy  Taylor)  was  ^  tossed  up  and  down,  tossed  back- 
wards and  forwards ;"  but  when  that  temptaticm  had  ceased,  and  the 
legislature  was  permitted  to  follow  its  own  course,  it  was  natural 
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that  they  should  endeavour  to  settle  the  law  of  marriage  upon  the   Thb  Qvmr 
most  permanent  basis,  the  basis  of  the  law  of  God,  as  delivered  to  ^* 

the  Jews ;  and  that  they  should  declare,  as  they  have  declared,  "  all  ^"^^«' 
persons  lawful  who  are  not  prohibited  by  Grod^s  law  to  marry/' 
The  marriage  of  Henry  VIII.  with  Catherine,  the  wife  of  his 
deceased  brother,  though  contrary  to  the  canon  law,  was  not  prohi« 
bited  by  the  Divine  law.  That  marriage  had  been  celebrated  under 
a  dispensation  of  Pope  Julius  II. ,  and  it  was  clearly  not  held  to  be 
contrary  to  the  law  of  God,  or  the  Pope  could  not  have  granted  a 
dispensation,  though  he  might  dispense  with  the  canon  law.  (Boehm. 
Pnncip.  Jur.  Can.  s.  898,  p.  275.)  [Coleridge,  J. — ^Does  that 
dispensation  say  any  thing  as  to  the  consummation  of  the  first  mar- 
ria^P]  I  am  not  aware;  but  the  Act  of  Parliament  (28  Hen.  8) 
recites  the  fact  of  consummation.  The  book  of  Leviticus,  however, 
makes  no  mention  of  that  condition.  [He  then  referred  to  the 
authority  of  Michaelis  (Comm.  on  the  Laws  of  Moses),  of  Jeremy 
Taylor  (Ductor  Dubitantium,  lib.  xi.  c.  £J,  of  Fagius,  Calmet, 
Kidder,  Dr.  Dodd,  and  others,  as  coUectea  at  pp.  78,  79  of  a 
mmphlet  on  this  subject  by  T.  C.  Foster,  Esq.,  barrister-at-law. 
The  passage  cited  from  Michaelis  (vol.  ii.  p.  112)  was  this: 
*^  Marriage  with  a  deceased  wife's  sister  Moses  permits;  but 
prohibits,  on  the  other  hand,  the  marrying  two  sisters  at  once.'H 
Various  opinions  exist  amongst  divines  as  to  the  expediency  ot 
this  marriage;  but  it  is  not  believed  that  any  prelate  or  divine 
has  ever  expressed  an  opinion  that  it  is  prohibited  by  the  law 
of  God.  [He  then  referred  to  the  fact  that,  since  the  statute  of 
Wm.  4  passed,  there  have  been,  in  less  than  one-third  of  Eng» 
land,  1,600  of  these  marriages  contracted  by  persons  of  all  ranks— 
by  nobles,  by  the  clergy,  by  magistrates,  members  of  the  bar,  and 
by  officers  of  the  army  and  mLVj ;  and  to  the  written  opinions  of  the 
Klshop  of  Llandaff,  the  Archbishop  of  Dublin,  and  the  Bishop  of 
Meath  (collected  in  a  pamphlet  oy  G.  A,  Crowder,  Esq.),  who 
says,  <^  All  persons  who  voted  for  the  Act  of  Parliament  which 
legalized  marriages  of  that  description,  such  as  had  taken  place, 
nay,  all  who  had  an  opportunity  of  opposing  that  Act,  and  did 
not  oppose  it,  must  be  regarded  as  subscribing  to  the  declaration 
that  tliese  marriages  were  not  in  opposition  to  the  word  of  God.*^ 
He  also  referred  to  the  fact  that  five  hundred  petitions  had  been 
presented  to  Parliament,  signed  by  clergymen,  barristers,  soli* 
citors,  and  others,  all  of  whom  regarded  such  a  marriage  in  the 
same  light.]  But  it  will  be  argued  that  the  law  of  God  con- 
cerning these  marriages  is  declared  by  the  statutes  ^  Hen.  8, 
c.  22 ;  28  Hen.  8,  c.  7,  and  28  Hen..8,  c.  16 ;  and  that  the  Court,  in 
construing  the  S2  Hen.  8,  is  bound  by  that  legislative  declaration. 
But  these  statutes  are  repealed,  so  far  as  they  affect  the  validity  of 
a  marriage  with  a  deceased  wife^s  sister.  The  26  Hen  8,  c.  22,  was 
directed  against  the  usurpations  of  the  Pope  and  Roman  Catholic 
clergy ;  and  against  the  valicKty  of  the  marriage  of  Henry  with 
Catherine,  which  was  thereby  declared  to  be  "  against  the  laws  of 
Almighty  Grod  ;^  and,  in  the  3rd  section,  there  is  a  prohibition  to 
marry  **  within  the  degrees  of  marriage  prohibited  by  God's  law, 
that  IS  to  say,'' — ^then  various  d^rees  are  enumerated,  and,  amonsst 
others,  the  mairiage  with  a  dec^sed  wife's  sister ;  so  that  here  also 
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Jwt  Quuy  the  term  '^  degree  "  is  used,  not  as  descriptive  of  quantity  or  quality, 
_    .If'  but  of  the  very  marriage  intended  to  be  prohibited.  The  28  Hen.  8, 

CwADwicK.    ^^  tj^  ^^  enumerates  the  various  degrees  "  prohibited  by  God's 

law  ;^  and  the  marriage  with  a  deceased  wife'^s  sister  is  one  of  then). 

It  then  proceeds:   **All  which  marriages,  albeit  they  lie  plainly 

Erohibited  and  detested  by  the  laws  of  God,  yet,  nevertheless,  they 
ave  proceeded  at  some  time,  under  colour  of  dispensations  by  man*s 
power,  &c.,'^  and  enacts  that  no  dispensation  shall  give  effect  to  such 
marriages.     The  28  Hen.  8,  c.  16,  also  alludes  to  the  usurpations  of 

Eopes  and  councils,  and  deprives  dispensations  of  all  force  and  value  ; 
ut  it  also  enacts  that,  with  the  exception  of  certain  marriages 
solemnized  under  dispensations,  before  the  3rd  of  November,  in 
the  26th  year  of  the  reign,  all  other  marriages  should  be  good  and 
effectual.  It  is  admitted  that  these  Acts  were  in  force  when  the 
32  Hen.  8,  c.  38,  was  passed  ;  but  so  far  from  its  being  the  inten- 
tion to  incorporate  into  that  Act  the  declarations  of  the  former 
Acts,  as  to  the  invalidity  of  marriages  declared  unlawful  by  the 
canon  law,  the  legislature  expressly  and  clearly  placed  the  law  of 
marriage  upon  the  simple  law  of  God ;  and  studiously  avoided  any 
reference  to  the  earlier  statutes,  in  order  not  to  throw  any  stigma 
upon  the  legislature  which  had  passed  them,  or  the  sovereign  who 
was  still  upon  the  throne.  The  effect,  therefore,  of  the  32  Hen.  8 
is  to  repeal  any  provisions  of  the  earlier  statutes  which  are  incon- 
sistent with  it ;  and  any  prior  statute,  declaring  any  marriage  void, 
for  any  other  cause  than  its  being  against  the  law  of  God,  was  sa 
far  repealed.  Further,  where  it  was  the  intention  of  the  legislature 
to  continue  the  enactment  of  a  former  statute,  that  intention  was 
expressed.  Thus,  in  the  28  Hen.  8,  c.  16,  s.  2,  certain  marriages 
are  referred  to  thus :  ^^  which  marriages  be  not  prohibited  by  God's 
law,  limited  and  declared  in  the  Act,  made  in  this  present  Parlia- 
ment, for  the  establishment  of  the  king's  succession,  &c. ;"  but  the 
mention  of  the  law  of  God  in  the  32  Hen.  8  is  not  coupled  with 
any  such  limitation.  Again,  it  is  beyond  the  province  of  any  human 
legislature  to  bind  the  conscience  and  judgment  of  any  one  living 
by  any  declaration  of  what  the  law  of  God  is ;  they  have  the  power 
to  declare  particular  marriages  lawful,  and  others  unlawful ;  but 
they  have  no  power  to  declare  what  is  the  law  of  God.  How  can 
these  declarations  be  binding  ?  In  one  statute  (25  Hen.  8,  c.  22), 
the  marriage  between  Henry  and  Catherine  is  declared  to  be  in  vio- 
lation of  the  laws  of  Gtxl,  and  the  marriage  between  Henry  and 
Anne  Boleyn  declared  to  be  ^ood ;  in  a  later  statute,  the  marriage, 
before  declared  to  be  void  oy  the  law  of  God,  is  declared  well- 
pleasing  to  God,  and  in  strict  conformity  to  his  law.  If  the  Court 
was  to  be  bound  by  these  legislative  declarations  of  the  law  of  Grod, 
this  conclusion  must  be  adopted ;  that  the  law  of  God,  eternal  and 
immutable,  was  altered  no  less  than  four  times  in  twenty-five  years, 
between  1533  and  1558 ;  that  the  law  of  God  was  one  thmg  in 
1533,  another  thing  in  1538;  another  thing  in  1544,  and  changed 
again  in  1558.  [Coleridge,  J, — ^You  say  that  the  earlier  Acts 
are  all  repealed ;  but  the  argument  on  the  other  side  is,  that  the 
28  Hen.  8,  c.  16,  was  revived  by  1  Eliz.  c.  1 ;  and  that  that  infer- 
entially  revived  the  28  Hen.  8,  c.  7.]  All  these  statutes  of  Hen.  8 
were  repealed   by  1  Mary,  sess.  2,  c.  1    and  1  &  2  Ph.  &  M. 
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c.  8.    By  sec.  17  of  the  latter  Act,  so  much  of  the  28  Hen  8,  c.  7,    Thi  QunK 
as  '^  coDcerneth  a  prohibition  to  marry  within  the  degrees  expressed  ^• 

in  the  said  Act,^*  is  expressly  repealed ;  and  it  is  too  clear  for  ar-    ^"^^^^^^' 

fument  that  those  words  must  include  the  declaration  of  what 
egrees  are  prohibited  by  God's  law;  and  that  that  declaration 
is  therefore  repealed.  But  it  is  said  that  these  earlier  statutes  of 
Henry  8  are  revived  by  1  Eliz.  c.  1.  The  object  of  that  statute 
was  to  repeal  all  Acts  which  interfered  with  the  legitimacy  of  Queen 
Elizabeth  herself,  or  her  sister  Mary,  or  which  could  tend  to  per-  ' 
petuate  the  power  of  the  Pope  or  the  existence  of  the  Koman  Catholic 
relijgion  in  this  country ;  but  to  leave  the  law  of  marriage  as  it 
hacTbeen  settled  by  the  82  Hen.  8,  c.  88.  Accordingly,  sec.  2  of 
1  Eliz.  c.  1,  repals  1  &  2  Ph.  &  M.  c.  8,  with  certain  exceptions ; 
and  one  exception  is  in  clause  18,  which  provides  that,  *^  all  other 
laws  and  statutes,  and  the  branches  and  clauses  of  any  Act  or 
statute,  &c.,  repealed  and  made  void  by  the  said  Act,  &c.  (1  &  2 
Ph.  &  M.  c.  8),  and  not  in  this  present  Act  specially  mentioned  and 
revived,  shall  stand,  remain,  ana  be  repealed  and  void,  fee."  There- 
fore, the  statute  28  Hen.  8,  c.  7,  remains  repealed ;  because  it  is  not 
expressly  revived  by  1  Eliz.  c.  1.  Notwithstanding  that  express 
declaration  of  the  legislature,  that  no  statute  repealed  by  1  &  2 
Ph.  &  M.  c.  8,  shall  be  revived,  unless  specially  mentionedf  in  the 
1  Eliz.  c.  1,  it  is  still  contended  that  the  28  Hen.  8,  c.  7,  is  revived 
by  implication,  because  28  Hen.  8,  c.  16,  is  by  s.  10  of  1  Eliz.  c.  1, 
expressly  revived  ;  and  28  Hen.  8,  c.  16,  rrfers  to  28  Hen.  8,  c.  7. 
But  it  refers  to  it  in  this  way  only ;  it  keeps  alive  marriages  solem- 
nized under  dispensations  after  a  certain  date,  and  <<  not  prohibited 
by  God^s  law,  limited  and  declared^  in  the  previous  Act  of 
28  Hen.  8,  c.  7.  But  there  is  a  great  difference  oetween  reviving 
an  Act  of  Parliament  and  alluding  to  it  only  so  far  that  it  may  be 
referred  to  for  explanation.  It  is  quite  contrary  to  reason  and  to 
the  meaning  of  the  language  to  say  that,  because  an  Act  of  Parlia- 
ment, which  makes  certam  exceptions  as  to  marriages  thereby  declared 
valid,  which  exceptions  are  contained  in  a  repealed  Act  of  Parliament, 
is  revived,  the  repealed  Act  is  also  revived  which  contains  those 
exceptions.  The  repealed  Act  is  not  revived  in  such  a  case,  but 
may  be  referred  to  in  order  to  ascertain  what  the  exceptions  are,  in 
the  same  way  that  a  tablet  at  the  Royal  Exchange  might  be  referred 
to  for  the  same  purpose.  Suppose  an  Act  of  Parliament  passed  for 
making  a  railway  from  London  to  Birmingham,  naming  six  several 
counties  through  which  the  line  is  to  run ;  suppose  a  second  Act 
passed  to  take  off  the  post-horse  duty  in  the  six  counties  named  and 
specified  in  the  London  and  Birmingham  Railway  Act ;  suppose  a 
third  Act  repealing  both  of  these  Acts ;  and  then  a  fourth,  reviving 
the  second,  and  the  second  only :  what  is  the  effect  ?  Could  it  be 
contended,  that  not  only  is  the  second  Act  revived,  and  the  post-horse 
duty  again  taken  off  from  the  six  counties  named  in  the  first  Act, 
but  that  the  railway  Act  itself  is  also  re-enacted,  the  company  re- 
incorporated, and  all  its  powers  revived  ?  The  effect  is,  mat  you 
are  to  refer  to  the  repealed  Act  for  the  purpose  of  explanation  only. 
The  case  of  Williams  v.  Rougheedge  (2  Burr.  747)  is  not  incon- 
sistent with  this  view.     The  result  of  this  examination  of  these 
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Tn  QvRK  Statutes  is,  that  the  3S  Hen.  8,  c.  38,  was,  at  the  time  of  the  passing 
'•  of  the  5  &  6  Wm.  4,  the  sole  governing  statute  on  this  subject. 

CHAimicr.  rpjjg  gj^j  ^j^gg  decided  upon  the  statute  32  Hen.  8,  c  38,  was 
ManrCs  case  (Moore,  907)  ;  and  in  that  case  it  was  held  that  a 
marrii^  with  the  daughter  of  a  deceased  wife^s  sister  was  not  piD> 
hibited  by  the  Levitical  law,  and  therefore  this  Court  awarded  a 

f)rohibition  to  the  Ecclesiastical  Court.  The  Levitical  law,  there- 
ore,  was  the  test  then  applied  to  the  validity  of  a  marriage.  It 
appears,  from  the  report  of  that  case  in  4  Leon.  p.  16,  that  a  con- 
sultation was  ultimately  awarded ;  but  that  seems,  by  the  report  in 
Cro.  Eliz.  228,  to  have  been  on  a  technical  ground  only.  The  next 
is  ParsorCs  case  (Co.  Litt.  235,  a),  which  is  thus  mentioned  by  that 

Seat  authority  :  *^  And  it  is  further  to  be  understood  that  many 
vorces  that  were  of  force  by  the  common  law,  when  Littleton 
wrote,  are  not  at  this  day  in  force ;  for  by  the  statute  32  Hen.  8, 
c.  38,  it  is  declared  that  all  persons  be  lawful  (that  is,  may  lawfully 
marry)  that  be  not  prohibited  by  Grod's  law  to  marry  (that  is  to 
say,  that  be  not  prohioited  by  the  Levitical  degrees).  A  man  mar- 
ried the  daughter  of  the  sister  of  his  first  wife,  and  wais  drawn  in 
question  in  the  Ecclesiastical  Court  for  this  marriage,  alleging  the 
same  to  be  against  the  canons  ;'^  as  it  certainly  was ;  ^^  and  it  was 
resolved,  by  the  Court  of  Common  Pleas,  upon  consideration  had 
of  the  said  statute,  that  the  marriage  could  not  be  impeached,  for 
that  the  same  was  declared,  by  the  said  Act  of  Parliament,  to  be 
good,  inasmuch  as  it  was  not  prohibited  by  the  Levitical  degrees, 
et  sic  de  rimUilms^  Thus  the  commanding  authority  of  Lord  Coke 
is  added  to  that  of  the  Court  of  Common  rleas.  There  is,  however, 
this  curious  note  (n.  149,  ed.  Harg.  &  Butl.)  to  the  passage :  ^'  This 
passage  exposed  Sir  Edward  Coke  to  much  censure.  It  was  struck 
out  of  the  third,  and  every  following  edition,  to  the  ninth.^ 
There  again  the  influence  of  ecclesiastical  authority  appears ;  but 
the  note  proceeds :  *'  It  was  restored  to  its  place  in  that  edition,  and 
is  to  be  found  in  all  the  subsequent  editions.*^  In  Bum's  Eccle- 
siastical Law  (tit.  "  Marriage,''  I.  p.  449,  6th  ed.),  an  account  is 
given  of  this  circumstance,  and  it  is  said  that  ^*  that  case  is  said  to 
ave  been  expunged  out  of  the  First  Inst.,  by  order  of  the  king 
and  council.''  A  consultation  was  awarded  in  Parson's  case  also; 
but  in  Harrison  v.  Burwell  (Vaugh.^248,  249)  it  appears  that 
that  was  only  because  the  pleadings  were  wrong.  Tne  case  of 
HUl  V.  Good  (Vaugh.  302)  is  directly  at  variance  with  MantCs 
case  and  ParsotCs  case ;  and  is  the  first  which  laid  down  the 
doctrine  that  by  the  32  Hen.  8,  c.  38,  any  marrii^es  were  made 
unlawful,  except  such  as  were  expressly  prohibited  by  the  book  of 
Leviticus,  or  tne  Divine  law  ^nerally.  Upon  that  case  all  the  sub- 
sequent cases  have  been  decided ;  and  if,  therefore,  that  decision  is 
not  good  law,  the  whole  fabric  of  error  built  upon  it  falls  to  the 
ground ;  and  this  Court  will  not  hesitate  to  overrule  even  a  long 
series  of  decisions,  if  it  sees  clearly  that  they  are  founded  in  error. 
The  judgment  in  that  case  proceeded  upon  the  ground  that  the 
term  "  Levitical  defifrees,"  in  the  32  Hen.  8,  meant  marriajges  in 
equal  degrees,  as  well  as  in  the  very  degrees  prohibited  in  Leviticus; 
and  therefore  it  is  submitted  that  the  very  foundation  of  the  judg- 
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ment  was  erroneous.     However,  the  Lord  Chief  Justice  gives  the   Thk  Qd««m 
reasons  of  the  judginent ;  and  the  first  is :  "I  afiirm  this  marriage  «'• 

to  be  expressly  prohibited  within  the  18th  of  Leviticus ;  and  then    ^''*»^'cr. 
it  must  oe  withm  the  Levitieal  degrees.'^     So  great  and  obvious  a 
mistake  as  that  destroys  nearly  the  whole  value  of  the  judgment. 
Again,  it  is  said,   **  If  this  marria^  be   without  the  Levitieal 
degrees,  yet  it  is  a  marriage  prohibited  by  God's  law.^     Where,  in 
Grod*s  law,  is  any  such  prohioition  to  be  found  ?     But  the  learned 
judge  afterwards  proceeds  to  decide  the  case  mainly  upon  the  canon 
of  1608 ;  and  if  the  canon  of  1603  be  part  of  the  law  of  England 
relating  to  marriage,  this  marriage  is  by  that  canon  certainly  unlaw- 
ful ;  but  that  canon  is  not  binding  upon  the  laity  of  this  country, 
nor  any  other  canon  impeaching  the  validity  of  this  marriage. 
The  canon  law  is  not  bindmg  upon  the  laity,  unless  it  is  made  part 
of  the  law  of  England  by  some  Act  of  Parliament.     By  25  Hen.  8, 
c.  19,  s.  S,  ^^  no  canons,  constitutions,  or  ordinances  shall  be  made 
or  put  in  execution  within  this  realm,  by  authority  of  the  convoca- 
tion of  the  cler^,  which  shall  be  contrariant  or  repugnant  to  tbe 
king^s  prerogative  royal,  or  the  customs,  laws,  or  statutes  of  this 
realm  ;^  and  by  the  seventh  section,  ^'such  canons,  &c.,  ali-eady 
made,  which  be  not  contrariant  or  repugnant  to  the  laws,  statutes, 
and  customs  of  this  realm,  nor  to  tne  damage,  &c.,  of  the  king's 
prerogative,  shall  be  now  stiU  used,  &c.,  as  they  were  afore  me 
making  of  this  Act,  till  such  time  as  they  be  viewed,  searched,  or 
otherwise  ordered  and  determined  by  the  said  thirty-two  persons^  or 
the  more  part  of  them,  according  to  the  tenor,  Sec,  of  this  Act.^' 
So  that  before  the  32  Hen.  8,  no  canons  were  binding  unless  made 
ao  by  Act  of  Parliament ;  and  whether  any  had  been  made  so  by 
Act  of  Parliament  before  that  time  is  immaterial,  because  if  ^^  con- 
trariant or  repugnant "  to  the  32  Hen.  8,  c.  38,  they  would  still 
have  no  force ;  and  any  canon  making  other  marriages  void  than 
those  prohibited  by  Grod's  law,  would  be  contrariant  to  that  statute. 
But  the  Lord  Chief  Justice,  in  Hill  v.  Good^  refers  to  the  canon 
of  1603,  and  says  not  only  that  it  is  enough,  but  that  it  is  a  canon 
warranted  by  Act  of  Parliament.    Middleton  v.  Crofts  (2  Atk.  650, 
App.)  is  an  express  decision  to  the  contrary  effect  by  Lord  Hardwicke, 
who  says,  ^^  I  always  understood,  till  it  was  disputed  in  this  cause, 
that  the  law  in  latter  times  has  been  universally  taken  to  be,  that 
the  canons  of  1603  did  not  bind  the  laity  for  want  of  a  parliamentary 
confirmation;^'  and  afterwards,  <^  And  upon  the  best  consideration  we 
have  been  able  to  give  it,  we  are  all  of  opinion  that  the  canons 
of  1603,  not  having  Deen  confirmed  by  Parliament,  do  not  proprio 
vigare  bind  the  laity :  I  say,  proprio  vigore,  by  their  own  force  and 
authority,  for  there  are  many  provisions  contained  in  these  canons 
which  are  declaratory  of  the  ancient  use,  usa^res,  and  law  of  the 
church  of  England,  received  and  allowed  here,  which  in  that  respect, 
and  by  virtue  of  such  ancient  allowance,  will  bind  the  laity;  but  that 
is  an  obligation  antecedent  to,  and  not  arising  from,  this  body  of 
canons.""    Matthews  v.  Burdett  (2  Salk.  672)  and  R^.  v.  Millis 
(10  C.  &  F.  534,  680,  875)  are  to  the  same  eiBTect.      The  source  of 
the  error  in  Hill  v.  Good  is,  that  throughout  the  judgment  in  that 
case,  the  law  of  God  in  the  BiUe  and  the  canon  law  of  the  Church 
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Thb  Qoxbm  are  so  blended  together,  that  the  one  is  never  considered  independ- 
»•  ently  of  the  other ;  and  thus  the  conclusion  is  arrived  at,  that  by 

Cbadwick.  parity  of  reason,  upon  the  equality  of  propinquity,  the  marriage  in 
question  is  unlawful.  The  cases  which  follow  Hill  v.  Good  are 
not  entitled  to  the  weight  of  decisions  after  deliberate  argument  of 
the  question,  because  in  all  of  them  the  law  of  that  case  was  taken 
for  granted.  Wortley  v.  Watkinson  {%  Lev.  254 ;  3  Keb.  660 ; 
T.  Jon.  118),  and  Allingtori's  case  there  cited,  shew  the  inextricable 
confusion  in  which  the  Courts  must  become  involved  when  they 
attempt  to  decide  what  marriages  are  unlawful,  pari  rationed  by 
reason  of  the  equality  of  degree  with  other  marriages  expressly  pro- 
hibited. Snowling  v.  Nursey  (2  Lutw.  1075, 1077)  was  deter- 
mined entirely  upon  the  canon  99  of  1603.  In  Butler  v.  Gastril 
(Gilb.  156)  it  is  said  that  the  tables  of  prohibited  degrees  ^<do 
shew  the  sense  of  the  Church  of  England,  and  so  are  a  proper  ex- 
position of  the  law  of  God."  Watkinson  v.  Mergatron  (T.  Kaym. 
464)  was  decided  on  the  ground  that  it  was  a  cause  of  **  eccle- 
siastical cognizance,"  and  that  "divines  better  knew  how  to  expound 
the  law  of  marriages"  than  common  lawyers.  That  decision,  there- 
fore, if  worth  any  thing,  would  take  out  of  the  liands  of  the  judges 
the  very  duty  imposed  upon  them  by  the  stat.  32  Hen.  8,  c.  88; 
but  a  reluctance  to  interfere  with  the  Ecclesiastical  Courts  in  these 
matters  appears  in  very  many  of  these  decisions.  In  Harris  v. 
Hicks  (2  Salk.  648)  nothing  appears  to  have  been  decided.  Sher- 
wood  V.  Ray  (1  Moore,  P.  C.  358)  is  not  a  decision  upon  this 
point ;  but  in  the  course  of  that  case  Baron  Parke  observed,  that 
a  marriage  with  a  deceased  wife^s  sister  is  against  all  divine  and 
human  laws;  and  that  strong  expression  is  referred  to  for  the 
purpose  of  shewing  how  loosely  and  unadvisedly  expressions  may 
fall  even  from  the  most  learned,  when  the  mind  is  habitually  pre- 
possessed by  a  long  current  of  practice  or  decisions.  It  is  submitted 
most  confi^ntly  that  such  a  marriage  is  not  contrary  to  all  human 
laws  or  to  anv  divine  law.  It  is  impossible  not  to  feel  the  weight  of 
a  lon^  unbroken  current,  if  not  of  authorities,  at  least  of  usage  and 
practice,  in  the  Ecclesiastical  Courts ;  for  it  certainly  has  been  the 
practice  of  those  Courts  to  dissolve  marriages  between  a  husband 
and  his  deceased  wife's  sister.  But  the  Court  is  now  asked  to  exercise 
its  own  judgment  upon  the  statute  of  82  Hen.  8 ;  and  if  the  case  of 
Hill  V.  Good  was  not  rightly  decided,  all  the  decisions  which  have 
taken  place  upon  its  authority  fall  to  the  ground ;  and  though  they 
are  many  in  number,  and  extend  through  a  long  series  of  years,  the 
Court  will  not  feel  the  less  disposed  on  that  account  to  replace  the 
law  upon  its  sound  and  true  bi^s.  That  course  was  recommended 
in  the  case  of  O'Connell  v.  The  Queen,  by  Lord  Denman,  C.  J. 
(11  C.  &  F.  868);  and  the  Court  will  not  now  yield  to  mere 
authority,  if  they  can  see  clearly  that  the  former  decisions  are 
founded  in  error. 

Asplandi  for  the  defendant  in  error,  contri.— First,  whatever  may 
be  the  opinion  of  this  Court  as  to  the  validity  of  the  marriage  in 

Siestion,  no  sentence  can  now  be  passed  by  this  Court ;  nor  can 
e  record  be  sent  back  to  the  Court  below.     {Hew  v.  Bourne^ 
7  Ad.  &  E.  58;  Reg.  v.  Silversidesj  8  Q.  B.  406;  S.  C.  2  Gale  &  D. 
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617.)     Secondly,  upon  the  main  question,  the  marriage  with  the    The  Qokn 
second  of  the  two  sisters,  having  been  solemnized  since  the  passing  of  ^' 

the  6  &  6  Wm.  4,  c.  54,  was  absolutely  void,  and  consequently  the  CwADwicr. 
defendant's  third  marriase,  which  he  was  indicted  for  contracting, 
was  valid.  That  Act,  wnen  it  declared  future  marriages  within  the 
prohibited  degrees  void,  did  not  intend  to  refer  either  to  the  books 
of  the  Old  Testament  or  to  our  ancient  statutes  for  a  determination 
of  what  are  the  prohibited  degrees,  and  did  not  treat  the  matter  as 
one  depending  on  the  law  of  God;  on  the  contrary,  the  direct 
object  of  the  legislature  was  to  include  all  the  marriages  which  in 
common  parlance  and  by  usage,  in  and  out  of  the  profession,  were 
considered  to  be  and  called  prohibited,  to  adopt  the  table  which  was 
commonly  known  as  the  Table  of  Prohibited  Degrees,  and  to 
recognize  the  practice  of  the  Ecclesiastical  Courts,  rounded  on  the 
canons,  in  pursuance  of  which  that  table  had  been  published,  and  to 
base  its  enactments  on  considerations  of  civil  convenience.  Now  in 
Coke's  Table  of  Prohibited  Degrees  (2nd  Inst.  683),  and  in  Arch- 
bishop Parker's  Table  (1563),  this  marria^  is  expressly  included. 
Again,  the  Canon  of  1603  expressly  forbids  it,  and  in  Gibson^s 
Codex  (412),  where  Bishop  Jewel's  letter  on  the  subject  is  quoted, 
it  is  treated  as  a  clearlv  bad  marriage ;  nor  can  there  be  any  doubt 
that  it  was  so  universally  considered.  In  Warrender  v.'  Warrender 
(2  CI.  &  Fin.  531),  Lord  Brougham,  in  the  course  of  his  judgment, 
incidentally  observed  that  a  marriage  between  brother  and  sister-in- 
law  would  "  clearly  be  avoidable  in  this  country .*"  The  recital  of 
the  statute  5  &  6  Wm.  4,  c.  54,  is  very  strong  in  support  of  this 
construction  :  it  does  not  refer  to  any  particular  class  of  marriages 
as  prohibited  by  the  law  of  God,  like  the  older  statutes ;  but  the 
question  is  put  upon  civil  considerations  only,  as  to  the  status  of 
Uie  children  of  such  marriages ;  and  this  bein^  a  statute  which 
relates  to  crime,  to  status  in  society,  and  to  the  right  to  property,  it 
is  very  natural  that  popular  language  should  have  been  usea,  and  it 
is  very  essential  that  it  should  te  construed  in  its  plain  and  popular 
sense.  Suppose  a  man,  having  married  the  sister  of  his  deceased 
wife,  is  told  by  the  clergyman  of  his  parish  that  that  marriage  is 
void,  and  that  he  contracts  sin  by  continuing  cohabitation,  and  that 
man  leaves  her  and  marries  again,  can  that  man  be  said  to  act 
criminally  in  so  doing  P  If  so,  would  not  the  statute  become  ^*  a 
snare  ana  deceit^  to  him  ?  Further,  the  statute  9  Geo.  4,  c.  31, 
s.  22,  on  which  indictments  for  bigamy  are  framed,  expressly  pro- 
vides that  no  one  shall  be  liable  to  prosecution  for  a  subsequent 
marriage,  if  the  former  marriage  shall  have  been  declared  void  by 
the  sentence  of  a  Court  of  competent  jurisdiction.  Here  was  a 
landmark  given  to  a  man  who  had  contracted  a  marriage  of  doubtful 
validity;  the  opinion  of  the  Ecclesiastical  Court  was  to  be  the 
guide ;  but  since  the  passing  of  the  5  &  6  Wm.  4,  c.  54,  that  pro- 
viso of  9  Geo.  4,  c.  31,  s.  22^  is  certainly  repealed,  because  no 
sentence  of  an  Ecclesiastical  Court  is  necessary  upon  such  a  marriase 
as  the  present.  It  was  to  be  expected  that  some  other  guide  would 
be  substituted,  and  another  is  substituted,  viz.,  the  former  practice 
of  the  Ecclesiastical  Courts,  which  was  uniformly^  against  the 
validity  of  these  marriages,  and  the  table  of  prohibited  degrees 

s  2 


396  CRIMINAL  LAW  CASES. 

Thi  Quekk   recognized  in  the  canons  and  in  the  Ecclesiastical  Courts.     If  this 
^     ^'         were  not  the  proper  construction  of  the  Act^  another  difficulty  would 
HADwicK.    ^^^     g^  ^^^  g^g^  section,  maiTiages  within  the  prohibited  d^rees, 
solemnized  before  the  passing  of  this  Act,  are  set  up  and  declared  to 
be  valid.     That  provision  would  hardly  have  been  found  in  the  Act 
if  it  had  professed  to  have  been  founded  on  the  law  of  God;  but  on 
the  other  construction,  such  a  provision  was  naturally  to  be  looked 
for.     In  that  view  of  the  case,  which  is  attended  with  the  great 
advantage  of  putting  a  plain  and  popular  meaning  on  the  8tatute,-i— 
a  matter  of  great  moment  when  its  very  general  importance  is  con- 
sidered,^t  would  be  immaterial  to  consider  whether  the  decisions 
of  the  Ecclesiastical  Court  are  right  or  wrong ;  because  it  is  sub- 
mitted that  the  statute  refers  to  and  adopts  the  practice  as  recognized, 
and  the  table  well  Icnown  as  the  Table  of  Prohibited  Degrees.  But  if 
it  is  necessary  to  refer  to  the  earlier  statutes,  that  of  28  Hen.  8,  c.  7, 
decides  the  question.    That  statute  (sec.  9)  expressly  declares  this  very 
marriage  to  be  prohibited  by  God^s  law;  and  is  remarkably  referred  to 
in  98  Men.  8,  c.  16,  which  speaks  of  God*s  law  <<  limited  and  dedaied 
in  the  Act  made  in  this  present  Parliament,'^  that  is,  cap.  7.  Now,  first, 
the  28  Hen.  8,  c.  7,  never  was  repealed.   The  32  Hen.  8,  c.  38,  was 
directed  against  the  avoidance  of  marriages  by  precontracts  and 
against  dispensations;  but  it  was  not  intended  to  affect  the  general  law 
of  marriage  which  then  prevailed.     There  is  no  recital  of  any  incon- 
venience in  that  law;  and  no  express  reference  to  the  former  statutes 
on  that  subject  as  being  in  any  way  objectionable;  and  the  history  of 
the  times  informs  us  that  one  main  object  was  to  remove  obstacles  to 
the  marriage  of  Henry  with  Catherine  Howard,  the  cousin-german 
of  his  former  wife,  Anne  Boleyn.     When,  therefore,  the  expression 
*^  God^s  law  ^  is  used,  it  must  be  taken  as  used  in  reference  to  the 
legislative  exposition  of  that  term,  which  existed  at  that  time,  and 
was  not  at  all  called  in  question ;  so  that  the  32  Hen.  8,  c.  38^ 
instead  of  repealing  the  28  Hen.  8,  c.  7,  rather  confirms  it  in  this 
respect.     Nor  is  it  repealed  by  1  Mary,  sess.  2,  c.  1,  s.  3,  which  has 
no  application  to  the  general  law,  and  ohly  sets  up  and  declares  good 
the  particular  marriage  between  Queen  Mary^s  mother  and  King 
Henry:  so  far  the  28  Hen.  8,  c.  7,  is  no  doubt  repealed,  but  only  so 
far.     That  particular  marriage  may  have  been  declared  ^ood  upon 
grounds  quite  independent  of  the  general  law, — as  the  dispensing 
power  of  the  Pope,  or  the  disputed  facts  as  to  the  divorce  between 
the  Prince  Arthur  and  the  Queen;  but  even  taking  it  to  be  a  general 
declaration  as  to  the  validity  of  certain  marriages,  it  does  not  apply 
to  this  marriage ;  because  that  was  the  case  of  a  marriage  with  a 
brother's  wife,  as  to  which  the  prohibition  is  accompanied  with  a 
remarkable  exception,  in  the  case  of  the  brother  djring  without  issue; 
and  it  may  have  been  thought  that  that  particular  marriage  was 
within  the  exception.  The  1  &  2  Ph.  &  Mary,  c.  8,  s.  17,  was  more 
strongly  relied  on.     That  repeals  all  that  part  of  the  28  Hen.  8, 
c.  7,  "  that  ooncemeth  the  prohibition  to  marry  within  the  degrees 
expressed  in  the  said  Act.'*    Now  the  form  of  that  expression  with 
reference  to  the  provisions  of  28  Hen.  8,  c.  7,  and  the  history  of  the 
period  lead  to  the  conclusion  that  the  repeal  was  to  be  confined  to  so 
much  as  upheld  the  Pope^s  dispensing  power,  and  was  not  intended 
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to  apply  to  the  invalidity  of  the  marriage  itself.    At  all  events,  if  ever    Thi  Qjommv 
repealed,  the  stat.  28  Hen:  8,  c.  7,  was  revived  by  1  Eliz.  c.  1.  »• 

That  statute  revives  the  28  Hen.  8,  c.  16,  « and  all  and  every  Chadwick. 
branches,  words,  and  sentences,^  in  the  said  Acts  contained,  in  the 
very  stronffest  terms ;  it  is  revived,  therefore,  in  the  sense  in  which 
it  stood  when  it  was  repealed  ;  and  it  contains  this  remarkable  ex- 
pression, "the  law  of  God,  limited  and  declared"  by  cap.  7.  Surely, 
therefore,  that  declaration  of  the  law  of  God  in  cap.  7  is  revived 
together  with  cap.  16.  Cap.  16  cannot  be  understood  without  it. 
By.  V.  Stock  (8  Nev.  &  F.  420 ;  8  Ad.  &  E.  406)  is  in  point. 
The  mlu*ginal  note  is :  "  Where  an  Act  of  Parliament  directs  a 
mode  of  procedure  to  be  adopted  as  contained  in  a  former  Act,  the 
repeal  of  such  Act  does  not  operate  to  repeal  the  procedure  directed, 
which  is  to  be  considered  as  incorporated  in  the  latter  Act.*** 
(Strickland  v.  Mawwell,  2  Cr.  &  M.  539)  supports  the  same  view. 
In  Bacon'^s  Abridgment,  Statute  I.  3,  it  is  said,  *<  As  the  39  Eliz. 
was  undoubtedly  under  the  consideration  of  the  legislature  when  the 
48  Eliz.  was  made,  it  ought,  although  long  since  expired,  to  be 
taken  into  consideration  in  construing  the  latter  statute ;  for  it  is 
a  rule  in  the  construction  of  statutes,  that  all  which  relate  to  the 
same  subject,  notwithstanding  some  of  them  may  be  expired  or  are 
not  referred  to,  must  be  taken  to  be  one  svstem  and  construed  con- 
sistently; and  the  practice  has  been  so  to  do  in  cases  of  bankruptcy^ 
church  leases,  and  in  other  cases.^  If,  however,  the  Scriptures  are 
to  be  referred  to  in  determining  this  question,  a  very  strict  and 
literal  construction  cannot  be  upheld  ;  because  by  such  construction 
the  book  of  Leviticus  would  appear  to  contain  no  prohibition 
against  a  marriage  between  a  fatner  and  his  daughter.  Now  it  is 
submitted  that  the  book  of  Leviticus  very  plainly  prohibits  this 
marriage, — not  indeed  in  express  terms,  but  by  necessary  implica- 
tion, the  18th  chapter  containing  two  general  laws,  one  contained 
in  the  6th  verse  against  marriage  with  near  of  kin;  and  the  other 
contained  in  the  17th  verse,  putting  the  wife's  next  of  kin  on  the 
same  footing  for  that  purpose.  As  to  the  argument  put  forward 
for  the  Crown  from  the  fact  that  the  Jewish  law  (Deut.  xxv.  B/et 
seq.)  required  a  man  in  certain  cases  to  marry  the  widow  of  a 
deceased  brother,  and  raise  up  seed  to  him,  the  embarrassments  that 
might  arise  in  this  country  from  such  a  marriage,  if  followed  by  issue, 
are  obvious.  If  the  deceased  brother  had  changed  his  name,  would 
the  child  bear  that  name  ?  If  he  died  seised  of  real  property,  would 
the  child  inherit  ?  If  there  was  a  dignity,  would  it  descend  to  the 
child?  The  answers  to  those  questions  mi^ht  well  be  given  on 
principles  of  Jewish  law,  but  the  impossibility  of  answering  them 
with  reference  to  our  own  law  shews  the  impropriety  of  importing 
such  marriages  into  the  law  of  this  country.  In  truth,  however,  it 
appears  from  Michaelis  (Comm.  vol.  ii.  p.  188),  that  this  law  was 
not  enjoined  at  all,  but  that  it  was  an  ancient  custom  oalYf  permitted 
to  continue  on  account  of  the  difficulty  of  getting  rid  of  it ;  and  at 
all  events,  whether  so  or  not,  it  was  af)pointed  for  a  special  purpose ; 
which  does  not  at  all  apply  to  the  case  ot  sisters.  It  cannot  be  doubted 
that  the  particular  cases  mentioned  in  this  18th  chapter  of  Leviticus 
are  instances  only;  for  in  the  ISOth  cliapter  there  is  another  law 
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Th«  Quekn  given,  very  much  to  the  same  effect :  but  there  the  instances  are 
Ch  wick  different ;  and  if  the  instances  given  governed  the  law,  then  the  two 
chapters  would  contain  two  different  laws.  Upon  this  point  the 
autnority  of  Michaelis  is  very  much  shaken ;  because  he  says  that 
"the  very  same  cases'*  are  specified  in  both,  which  is  clearly  a 
mistake.  The  same  argument  is  to  be  derived  from  Deut.  xxvii. 
20,  22,  2S,  where  three  marriages  only  are  expressly  prohibited. 

tHe  also  referred  to  Levit.  xviii.  26,  and  xx.  22.]  Great  reliance 
as  been  placed  upon  v.  18  of  c.  xviii. :  "  Thou  shalt  not  take 
a  wife  to  ner  sister  to  vex  her,  &c. ;"  which  in  the  marginal 
notes  to  most  Bibles  is  thus  paraphrazed,  "  Thou  shalt  not  take  one 
wife  to  another;''  but  if  that  be  not  the  correct  expression,  the 
verse  probably  points  to  some  practice  of  the  Heathen  nations  sur- 
rounding the  Jews.  [He  referred  also  to  Levit.  xviii.  24,  27.] 
With  respect  to  the  cases  which  have  been  decided  upon  this  point, 
they  are  almost  uniformly  in  favour  of  the  defendant;  so  that  if  even 
the  judgment  of  the  Court  should  not  be  influenced  by  so  great 
a  weight  of  authority,  still  it  will  feel  bound  by  those  decisions. 
In  Bro.  Abr.  tit.  "  Condition,"  194,  a  case  is  given  in  which  it 
was  held  that  beyond  all  doubt  a  marriage  with  a  brother's  widow 
was  not  permitted  by  the  ecclesiastical  law ;  and  the  reference  is 
to  12  Hen.  8,  pi.  3.  Mann's  case  (Cro.  Eliz.  228;  Moore,  907 ;  and 
4  Leon.  16)  is  explainable  on  the  ground  stated  by  Lord  Chief 
Justice  Vaughan,  that  the  prohibition  was  probably  issued  as  a 
matter  of  form,  in  the  nature  of  a  rule  nisi^  and  then  a  consultation 
afterwards  awarded.  So  in  Parson's  case,  a  consultation  was 
awarded;  and  that  fact  is  referred  to  by  Lord  Chief  Justice 
Vaughan  both  in  Harrison  v.  Burwell  (Vaugh.  248)  and  HiU  y. 
Good  (Vaugh.  822),  as  explaining  the  omission  of  that  case  from  the 
editions  of  Co.  Litt.  subsequent  to  the  first.  In  Rennington^s  case 
(cited  Howard  v.  Bartlettj  Hob.  181 ;  Vaugh.  822),  the  party  was 
questioned  for  marrying  his  wife'^s  niece,  and  was  sentenced  to 
penance;  and  there  was  no  prohibition.  Hill  v.  Good  decided  this 
marriage  to  be  bad  upon  three  grounds,-»that  it  was  against  the 
canons,  against  the  Levitical  law,  and  against  the  statute  law  of  this 
realm ;  and  the  decision  would  have  been  the  same  if  the  canons 
had  never  existed.  If  there  is  any  thing  in  Harrison  v.  Burwell 
inconsistent  with  Hill  v.  Good,  the  latter  overrules  the  former;  and 
it  is  highly  improbable  that  the  decision  in  Harrison  v.  Burwell^ 
relied  upon  by  the  other  side,  was  a  decision  by  the  twelve  judges. 
In  Wortley  v.  Watkinson  (2  T.  Jon.  118),  not  only  the  canons, 
but  the  32  Hen.  8,  the  book  of  Leviticus,  and  the  previous  autho- 
rities were  cited.  Colletfs  case  (2  T.  Jon.  213)  was  the  case  of  a 
marriage  with  a  wife's  sister ;  so  Harris  v.  Hicks  (2  Salk.  548) ; 
and  in  both  the  marriage  was  clearly  considered  incestuous.  Snow- 
ling  v.  Nursey  (2  Lutw.  1075)  proceeded  on  the  same  grounds, 
and  was  referred  to  in  Butler  v.  Gastril  (Bunb.  145),  where  Chief 
Baron  Eyre  said  that  "  Snowling  v.  Nursey  was  a  proper  founda- 
tion for  the  Court's  present  determination;  but  seemed  to  think  that 
the  parochial  tables  were  not  binding  on  the  laity;"  and  Baron 
Gilbert  said,  <^  The  statute  has  set  the  bounds  to  the  Spiritual 
Court  which  are  the  Levitical  degrees ;"  so  that  in  that  case  the 
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Court  appears  rather  to  have  disclaimed  proceeding  upon  the  canons;    Tbk  Quuk 
and  in  tne  course  of  the  argument  the  stat.  28  Hen.  8,  c.  7,  was  «>• 

distinctly  asserted  to  be  in  force.  About  this  time  the  doctrine  laid  ^hadwick. 
down  in  Middleion  v.  Crofts^  that  the  Convocation  could  not  make 
canons  to  bind  the  laity,  was  very  well  settled ;  and  it  is  therefore 
highly  improbable  that  in  any  of  the  subsequent,  and  in  some  of  the 
previous  decisions,  any  great  reliance  was  placed  upon  the  canon 
of  160S ;  and  no  case  appears  to  have  proceeded  upon  that  founda- 
tion alone.  Besides,  by  ^  Hen.  8,  the  older  canons  are  valid  if  not 
contrary  to  the  law ;  and  whether  they  are  so  or  not  is  the  whole 

E^tion  here.  In  Brownsword  v.  Edwards  (2  Yes.  sen.  253), 
rd  Hardwicke  allowed  a  demurrer  to  a  bill  of  discovery  as  to 
defendant's  marriage  with  a  particular  man,  on  the  ground  that  the 
defendants  sister  had  been  the  man's  first  wife,  ana  that  therefore 
she  might  subject  herself  to  punishment  in  the  Ecclesiastical  Court. 
The  practice  of  dissolving  all  marriages  of  this  kind  in  the  Eccle- 
siastical Courts  was  completely  established  at  the  time  of  the  passing 
of  6  &  6  Wm.  4,  c.  54.  In  Aughtie  v.  Aughtie  (1  PhilUm.  201), 
a  marriage  between  a  woman  and  the  brother  of  her  former  husband 
was  declared  void  ;  so,  in  Faremouth  v.  Watson  (1  Phillim.  355), 
of  a  marriage  with  the  sister  of  the  former  wife.  In  Blackmore  v. 
Bryder  (£  Phillim.  359),  a  marriage  with  the  daughter  (by  a 
former  husband)  of  the  deceased  wife  was  declared  incestuous :  and 
in  Chick  v.  Ramadale  (1  Curt.  34),  where  the  wife  was  the  sister 
of  the  deceased  wife.  Dr.  Lushington  imposed  a  sentence  of  penance 
upon  the  parties.  In  Sherwood  v.  Ray  (1  Curt.  173),  Dr.  Lush- 
ington in  tne  course  of  his  judgment  (p.  176)  said,  ^*  On  looking  to 
the  statute  in  question  (5  &  o  Wm.  4,  c.  54,  s.  1),  no  one  can 
entertain  a  doubt  that  the  validity  of  this  marriage  is  unimpeach- 
able, unless  according  to  the  terms  of  this  statute  there  was  a  suit 
depending  at  the  time  of  the  passing  of  the  Act  ;^  and  upon  appeal 
to  the  Arches  Court,  Sir  H.  Jenner  (p.  193)  said,  "  This  is  a  con- 
tract which  is  prohibited  by  the  laws  both  of  God  and  man;  for  so, 
sitting  in  an  Ecclesiastical  Court,  I  should  be  bound  to  consider  it, 
even  if  I  were,  as  I  am  not,  among  the  number  of  those  who  privately 
entertained  any  doubt  upon  the  subject.''  Baron  Parke,  in  delivering 
the  judgment  of  the  Privy  Council  in  the  same  case  (1  Moore,  853), 
expresses  a  confident  opinion  that  this  marriage,  being  between  per- 
sons within  the  Levitical  degrees,  and  therefore  prohibited  to  marry 
"  by  Holy  Scripture  as  interpreted  by  the  canon  law,''  was  "  voicl- 
able  during  the  lifetime  of  the  parties,  and  might  have  been  annulled 
by  criminal  proceedings  or  civil  suit.*'  The  Court  will  feel  bound 
by  the  authority  of  these  cases,  even  if  the  reasoning  upon  which 
they  are  founded  be  not  assented  to.  In  Crease  v.  Sawle  {9,  Q.  B. 
86x),  even  the  Court  of  Exchequer  Chamber  recently  felt  bound  by 
a  series  of  decisions  not  exceeding  four  in  number,  and  not  extending 
over  a  longer  period  than  half  a  century.  On  the  question  now 
before  the  Court  there  are  more  than  thirty  decisions  (including 
those  in  the  Ecclesiastical  Courts),  and  extending  over  three  centu- 
ries. The  Scotch  law  also  is  very  distinct  upon  the  subject.  An  Act 
of  1567,  cap.  15,  provides  that  seconds  in  degree  of  consanguinity  and 
aflSnity,  and  all  degrees  without  the  same  which  are  not  repugnant 
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Turn  Qdkxk    to  the  word  of  God,  may  marry.     An  Act  of  1690,  cap.  5,  ratified 
»•  the  "  Confession  of  Faitn,^  which  declares  that  "  the  man  may  not 

KAowfCK.  jjjjy^  jyjy  ^£  jjjg  wife's  kindred  pearer  in  blood  than  he  may  of  his 
own.  In  accordance  with  other  text-writers  on  the  law  of  Soot- 
land,  it  is  laid  down  by  Erskine  (Institutes,  vol.  i.  p.  124),  that 
^'  the  degrees,  prohibited  by  the  law  of  Moses  in  consanguinity  are 
in  every  case  virtually  prohibited  in  a£Snity ;  and  by  the  afoie- 
said  Act  in  1567,  the  prohibition  is  equally  broad  in  the  d^rees  of 
affinity  as  in  those  of  consanguinity.  Thus,  one  cannot  marry  his 
wife's  sister  more  than  he  can  marry  his  own.^  And  instances  are 
given  in  the  reports,  of  capital  convictions  founded  on  that  state  of 
the  law-  (Stair's  Inst.  p.  27,  ed.  18S2 ;  Alison's  P.  of  Crim.  L. 
564 ;  Brown's  Justiciary  Reports,  549.)  Now,  if  the  argument  for 
the  Crown  in  the  present  case  were  adopted,  this  strange  conse- 
quence might  result,  that  the  House  of  Lords  might  have  two  caaes 
pending  before  them,  one  on  appeal  from  Scotland,  the  other  on  a 
writ  oferror  from  this  country,  and  might  be  bound  to  decide  that, 
by  the  law  of  God,  a  marriage  of  that  kind,  if  contracted  in  one 
part  of  the  country,  was  good,  but  that  if  contracted  in  another  part 
of  the  country  it  was,  by  the  same  unchangeable  law,  null  and  void. 
The  Court  will  avoid  those  difficulties  by  adopting  the  view  for 
which  the  defendant  contends,  and  affirming  the  judgment  of 
acquittal  which  has  been  entered  for  him.  Without  further 
troubling  the  Court,  it  is  submitted  that  some  argument  in  favour 
of  the  defendant  is  to  be  derived  from  the  fact  that  by  the  canons  of 
the  Church  in  all  countries  marriages  of  this  kind  have  always  been 
absolutely  prohibited  ;  and  even  amonff  the  Jews  there  always  was 
a  numerous  class  of  persons,  the  Caraites,  referred  to  by  Selwjm 
with  favour,  who  contended  for  the  invalidity  of  this  marriage. 

November  20. — Sir  F.  Kelly^  in  reply. — The  cases  cited  may  be 
divided  into  three  periods :  first,  that  before  the  reign  of  Hen.  8 ; 
second,  that  between  the  passing  of  32  Hen.  8  and  the  decision  of 
Hill  V.  Good ;  and,  third,  from  the  decision  of  that  case  to  the 
present  time.  The  cases  during  the  first  period  are  entirely  foreign 
to  the  present  question ;  because  all  marriages  were  good  at  common 
law,  and,  unless  dissolved  by  sentence  of  an  Ecclesiastical  Court, 
would  have  been  so  held,  although  contracted  within  d^rees 
undoubtedly  prohibited  in  Scripture  as  well  as  by  the  canons.  In 
the  second  period  the  decisions  appear  to  be  substantially  in  favour 
of  the  view  for  which  the  plaintiff  in  error  now  contends ;  and,  in 
the  third  period  there  is  no  decision  of  any  independent  weight, 
because  they  all  rest  upon  the  authority  of  UiU  v.  Good  ;  whioi  is 
not  a  binmng  decision  ;  because  it  proceeded  upon  a  view  of  the 
statute  manifestly  incorrect.  The  real  ground  of  tne  judraient  was, 
not  that  the  marriage  with  a  deceased  wife^s  sister  was  pronibited  by 
the  Levitical  law  or  at  all  in  Scripture,  but  that,  being  a  decree 
found  in  Leviticus,  whether  a  decree  making  the  marriage  lawful  or 
unlawful,  it  was  a  Levitical  degree,  and  so  not  ^'without  the 
Levitical  degrees  ;'^  and  that  upon  that  point  the  Common  Law 
Court  could  not  interfere  by  way  of  prohibition.  [He  referred  to 
Vaughan,  304, 306,  319, 3^.]  But  even  that  case  refers  the  Court 
to  the  book  of  Leviticus,  and  to  the  law  of  Grod,  which  prohibit  a 
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marriage  with  the  wife's  sister  during  her  lifetime  (Leviticus  xviii.   Trx  Qnnv 
18),  and  therefore  by  implication  permit  it  after  her  death.     This,  *• 

however,  is  not  a  case  of  prohibition,  but  a  question  a6  to  the  ^"^^*«' 
▼alidity  of  the  particular  marriage ;  and  in  refusing  the  prohibition 
in  Hill  V.  Goody  it  appears  that  the  Court  did  not  neoessaril j  deter- 
mine that  the  marriage  was  unlawful.  The  interpretation  of  the 
Divine  law  by  the  Jewish  fudges,  the  Scribes  and  Pharisees,  is  of 
pxeat  weight ;  and  the  opimon  of  the  particular  sect,  the  Caraites, 
18  no  authority  against  that  interpretation.  (Vauffhan,  814,  and 
St.  Matthew  xxiii.)  It  is  said  that  expressions  used  in  statutes  in 
pari  maierid  are  to  be  read  in  the  same  sense ;  and  the  general  posi- 
tion is  true ;  but  it  is  not  applicable  to  the  expression  <^  the  law  of 
Grod  ^  in  these  statutes  of  Hen.  8 ;  because  upon  reference  to  them 
it  would  appear  that  the  unchangeable  law  of^  God  changed  several 
times  in  the  course  of  a  very  short  period.  The  declaration  of  the 
law  of  Ood  is  the  declaration  of  a  fact ;  and  if  the  fact  be  otherwise 
than  as  recited,  the  recital  cannot  alter  it.  The  legislature  cannot 
bind  the  people  by  any  untrue  declaration  of  the  law  of  God,  any 
more  than  they  could  bind  them  by  a  declaration  that  S  and  S  make  5. 
The  Scotch  statutes  and  decisions  throw  no  light  upon  this  ques- 
tion, because  the  Scotch  legislature  has  done  that  whioi  the  English 
has  not  done ;  it  has  expressly  declared  this  very  marriage  unlawful. 
No  doubt  the  laws  of  tne  two  countries  on  the  subject  of  marriage 
are  very  different  in  many  respects,  and  the  House  of  Lords  has 
frequently  been  placed  in  the  position  which  has  been  called  so 
anomalous,  of  declaring  a  marriage  valid  by  the  law  of  Scotland, 
which  by  that  of  England  would  be  wholly  void.  The  legislature 
has  the  power  to  prohibit  any  marriage ;  and  the  Scotch  le^slature 
exercised  that  power;  but  any  recital  in  those  statutes  that  this 
marriage  is  contrary  to  the  law  of  God  is  untrue,  and  therefore 
impious.  With  the  exception  of  Scotland,  of  one  or  two  of  the 
highly  Calvinistic  cantons  of  Switzerland,  and  one  of  the  United 
States  of  America  (Virginia),  the  whole  Christian  community  of  the 
world  consider  this  marriage  with  a  deceased  wife^s  sister  either 
absolutely  lawful,  or  lawful  upon  dispensation,  and  certainly  not 
against  the  law  of  Grod.  (Story's  Conflict  of  Laws,  Snd  edit, 
p.  174).  <^  The  prohibition  has  also  been  extended  in  England  to 
the  marriages  between  a  man  and  the  sister  of  his  former  deceased 
wife,  but  upon  what  ground  of  scriptural  authority  it  has  been 
thought  very  difficult  to  affirm.  In  many,  and  indeed  in  most  of 
the  American  states,  a  different  rule  prevails,  &c.  Upon  the  conti- 
nent of  Europe,  most  of  the  Protestant  countries  adopt  the  doctrine 
that  such  marriages  are  lawful.'^  By  the  Code  Napoleon  and  other 
laws  of  France,  such  marriages  are  permitted  under  license  from 
the  Minister  of  Justice,  and  are  of  constant  occurrence.  The  Bull 
of  Dispensation  for  the  marriage  of  Henry  VIII.  with  Catherine,  by 
Pope  Julius  II.,  is  to  be  found  in  Loiil  Herbert's  Life  of  Henry 
VIIL  It  leaves  the  fact  of  the  consummation  of  the  former  mar- 
riage doubtful,  and  shews  that  the  marriaee  with  a  brother^s 
widow  was  not  considered  to  be  prohibited  by  the  law  of  God, 
though  it  was  prohibited  by  the  canons. 
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^Jtidgment. — November  20. 

The  Que2s  Lord  Denman,  C.  J. — In  this  case  the  Queen  is  the  plaintiff  in 
w.  error  on  a  writ  of  error  brought  against  a  judgment  pronounced  at 
wADwicK.  Ljyerpool  upon  a  special  verdict,  which  found  and  treated  a  certain 
marriage  as  void,  when  it  was  contended  that  that  marriage  was 
binding.  The  only  question  is,  whether  that  marriage  is  void  by 
the  law  of  England  :  if  it  is,  the  judgment  must  stand ;  if  it  is 
not,  the  plaintiff  in  error  is  entitled  to  our  judgment.  This  depends 
entirely  upon  the  statute  of  the  5  &  6  Wm.  4,  c.  54,  the  first  sec- 
tion of  which  recites  "  that  marriages  between  persons  within  the 
prohibited  degrees  are  voidable  only  by  sentence  of  the  Ecclesias- 
tical Court,  pronounced  during  the  lifetime  of  both  the  parties 
thereto  ;*"  ana  proceeds  to  say  that  those  marriages  already  con- 
tracted shall  be  held  good.  And  the  second  section  enacts,  '^  that 
all  marriages  which  shall  hereafter  be  celebrated  between  persons 
within  the  prohibited  degrees  of  consanguinity  or  affinity  snail  be 
absolutely  null  and  void  to  all  intents  and  purposes  whatsoever."  I 
do  not  advert  to  the  circumstances  under  wnich  that  statute  was 
passed,  or  which  brought  it  about.  I  certainly  happen  to  know 
much  more  upon  that  subject  than  commonly  falls  to  the  lot  of  any 
•of  us  with  regard  to  Acts  of  Parliament,  because  at  that  time  it  so 
happened  that  the  great  seal  was  not  in  the  hands  of  the  Chancellor, 
and  I  presided  in  the  House  of  Lords.  But  I  do  not  advert  in 
any  degree  to  the  facts  which  were  then  in  contemplation.  I  look 
only  to  the  words  of  the  first  and  second  clauses  taken  together,  and 
I  proceed  to  inquire  what  are  within  the  words  of  the  second 
clause,  ^'marriages  celebrated  between  persons  within  the  prohibited 
decrees  of  consanguinity  or  affinity."'  Now  it  appears  to  nje— 
indeed  it  is  universally  admitted — that  that  depends  entirely  upon 
the  meaning  and  effect  of  the  statute  of  the  3S  Hen.  8,  c.  38,  which 
was  passed  during  the  reign  of  a  monarch  who  certainly  dealt  very 
lightly  with  his  own  contracts,  and  with  the  principles  of  justice 
and  humanity.  In  the  twenty-fifth  year  of  his  reign  he  had  con- 
tracted a  marriage,  or  intended  to  do  so  (I  forget  which  at  this 
moment)  with  Anne  Boleyn,  and  upon  that  occasion  he  persuaded 
his  Parliament  to  pass  an  Act  concerning  the  king's  succession,  in 
which  he  annulled  the  marriage  which  he  had  previously  contracted 
with  Queen  Catherine  of  Arragon.  That  marriage  was  annulled 
by  the  Parliament,  and  in  the  course  of  that  Act,  not  at  all  with  a 
view  to  that  particular  marriage,  but  for  the  sake  of  preventing 
mischiefs  for  the  future,  the  Parliament  most  wisely  introduced  a 
general  enactment  of  a  most  beneficial  character.  It  recites,  "  that 
many  inconveniences  had  fallen,  as  well  within  this  realm  as  others, 
by  reason  of  marrying  within  the  degrees  of  marriage  prohibited  by 
God's  law ;''  and  then  it  proceeds  to  state  what,  under  that  Act  of 
Parliament,  shall  be  considered  as  marriages  prohibited  by  God's 
law,  and  so  not  valid  marriages;  and  in  the  enumeration  which  is 
there  given,  a  marriage  contracted  with  the  sister  -of  a  former  wife  is 
included.  Now  that  Act  of  Parliament  is  repealed  by  an  Act  of 
the  S8th  of  the  same  king,  in  which  it  pleased  that  monarch  to 
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set  aside  his  marriage  with  Anne  Boleyn;  to  declare  it,  for  a  Thx  Quun 
strange  reason,  altogether  void,  ab  initio;  and  to  prescribe  what  c^j^^dwick 
should  be  the  course  of  succession  to  the  crown,  limiting  it  first  to  ^^^'^^^^' 
his  own  issue  by  Lady  Jane  Seymour,  and  at  the  last  giving  himself 
the  power  of  disposing  of  the  crown  by  will.  But  in  that  statute 
the  same  list  of  prohibited  marriages  is  included.  I  do  not  dwell 
upon  the  distinction  between  the  words  "  degrees  ^  and  "  mar- 
nages,^  but  I  look  at  it  according  to  the  clear  intent  of  the  legisla- 
ture ;  and  there  again  that  most  wholesome  and  beneficial  provision 
is  repeated,  that  marriages  within  those  degrees  shall  be  considered 
to  be  prohibited  by  God's  law,  and  shall  be  void  by  Act  of  Parlia- 
ment. Now  the  first  of  these  Acts  was  repealed  for  the  sake  of 
annulling  the  marriage  with  Catherine  of  Arragon,  of  putting  the 
Princess  Mary  out  of  the  succession  to  the  crown,  and  of  limiting 
the  crown  upon  the  issue  of  Anne  Boleyn ;  and  the  second  Act 
was  passed  for  the  purpose  of  repealing  that  provision,  and 
limiting  the  crown  in  a  new  line.  Then,  afterwards,  in  the  82nd 
year  of  the  reign  of  Henry  VIII.,  the  Act  passed  to  which  we  have 
Deen  particularly  referred.  The  second  of  these  Acts,  however,  is 
repealed  in  the  first  year  of  Queen  Mary's  reign,  and  in  reference 
to  that  it  is,  I  think,  very  important  to  remark,  that  if  the  intention 
had  been  to  deny  the  declaration  as  to  prohibited  degrees  in  those 
former  Acts  of  Parliament,  if  it  had  oeen  intended  to  say  such 
marriages  already  prohibited  shall  now  be  made  lawful,  very  simple 
words  would  have  served  that  end,  and  would  at  once  have  esta- 
blislied  the  validity  of  the  marriage  of  King  Henry  with  Queen 
Catherine,  and  would  have  established  the  legitimacy  of  Mary  and 
her  right  to  the  cn)wn.  Nothing  of  that  kind  was  done ;  but 
though  the  latter  Act  was  repealed,  and  their  marriage  was  declared 
good,  it  was  declared  good  upon  a  great  variety  of  grounds ;  and 
among  all  the  arguments  that  can  be  urged  in  favour  of  a  marriage 
de  facto  afterwards  made  good  by  Act  of  Parliament,  I  may  refer 
to  the  great  wisdom  of  those  under  whose  sanction  the  marriage  was 
contracted,  the  length  of  years  that  Queen  Catherine  had  lived  with 
King  Henry  as  his  wife,  the  offspring  which  she  had  conceived  by 
him,  and  also  the  circumstances  of  bribery  and  corruption  under 
which  it  was  stated  by  that  Parliament  that  the  opinions  of  foreign 
universities,  and  possibly  of  the  universities  of  England,  which  long 
resisted  the  change,  had  been  obtained.  The  object,  therefore,  of 
that  Act,  and  indeed  the  title  of  it,  was  to  declare  the  succession  to 
the  crown,  to  take  care  that  Mary^s  title  should  be  good  and 
undoubted,  and  not  at  all  to  affect  that  general  law  laying  down 
the  rule  for  the  marriages  of  all  the  king^s  subjects,  which  it  was 
the  intention  of  25  Hen.  8,  and  of  the  ^  Hen.  8,  to  establish  as  the 
rule  of  life  for  the  future,  taking  upon  themselves  to  declare  what 
marriages  were  prohibited  by  the  JLevitical  law,  and,  in  my  opinion, 
using  that  as  a  synonymous  expression  to  being  ^*  prohibited  by 
the  &w  of  God.*"  One  of  the  facts  upon  which  the  validity  of  the 
marriage  of  Queen  Catherine  with  Henry  VIII.  depended  might 
be  the  consummation  of  her  marriage  with  the  elaer  brother  of 
Henry  VIII.  And  here  I  may  observe,  by  the  way,  that  if  the 
appeiu  had  been  directed  to  Holy  Writ,  that  marriage  would. 
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Tmx  Qdiem  undoubtedly,  have  been  a  good  one ;  because  it  is  a  case  of  a  second 
»•  brother  succeeding  to  the  wife  of  the  elder  brother,  he  having  died 

Chadwick.  without  offspring;  but  that  was  not  supposed,  and  the  question 
whether  that  marriage  was  consummatea  was  made  a  very  impor- 
tant one  in  the  consideration  of  the  whole  matter.  It  is  perfectly 
well  known,  for  there  are  some  facts  beyond  all  doubt,  that  Queen 
Catherine  appealed  directly  to  the  king,  when  they  appeared  before 
Campejus,  and  put  it  to  his  jpersonal  knowledge,  that  she  had  come 
a  virgin  to  his  embraces.  She  tendered  her  oath  upon  that  subject, 
and  Queen  Mary  must  have  felt  that  the  honour  of  her  mother  was 
more  directly  concerned  in  that  point  than  in  any  other;  and, 
probably,  it  was  considered  an  essential  point,  in  order  to  make  the 
marriage  complete,  and  to  make  it  undoubtedly  necessary  that  there 
should  have  been  that  application  for  a  dispensation  to  the  Pope; 
and  I  think  that  that  was  probably  the  leading  motive  in  the  mmd 
of  Queen  Mary  with  respect  to  the  declaration  of  the  succession  to 
the  crown,  and  the  validity  of  that  marriage.  It  was  remarkably 
discussed  in  various  ways,  and  it  is  also  a  well-recorded  fact,  that  a 
convocation  which  met  twenty-seven  years  after  the  time  of  the 
contracting  of  that  marriage  actually  came  to  the  decision,  in  point 
of  fact,  that  there  was  a  consummation  of  that  marriage  with  this 
youth  of  fifteen,  as  if  they  had  come  to  the  knowledge  of  it  by  the 
trial  of  an  issue  by  a  jury.  These  things  appear  to  me  to  be  of 
some  importance,  as  shewing  the  object  for  whicn  these  Acts  passed, 
perfectly  independent  of  that  great  law  to  which  I  have  referred, 
the  82nd  of  Hen.  8,  which,  in  reference  to  this  provision,  as  I  have 
stated,  I  consider  to  be  one  of  the  most  beneficial  laws  upon  the 
subject  that  ever  yet  was  passed.  In  truth,  that  was  a  law  merely 
for  carrying  on  the  Reformation :  it  had  no  particular  reference  to 
one  thing  or  the  other;  but,  after  denying  the  assumed  power 
of  the  Pope  in  a  great  number  of  instances,  it  applies  the  new 
reformation  to  marriages  which  had  been  declared  invalid  by  the 
Pope  in  respect  of  precontracts,  and  denies  him  all  power  to  mter- 
fere  with  those  precontracts ;  and  then  reciting  the  great  inconve- 
niences and  scandal  which  had  arisen  from  such  proceedings  on  the 
part  of  the  Pope,  it  lays  down  this  liberal  and  well-considered  rule 
on  the  subject,  **  that  from  and  after "  such  a  day  **  every  sudi 
marriage  as  within  this  Church  of  England  shall  be  contracted 
between  lawful  persons  (as  by  this  Act  we  declare  all  persons  to  be 
lawful  that  be  not  prohibited  by  Grod^s  law  to  marry)  shall  be  deemed 
and  taken  to  be  lawful;  and*^  that  no  reservation  or  prohibition, 
God's  law  except,  shall  trouble  or  impeach  any  marriage  without 
the  Levitical  degrees ;''  and  that  is  an  enactment  that  those  mar- 
riages shall  be  good  notwithstanding  any  precontract.  TVutt  is 
the  evil  to  be  avoided,  that  the  Pope  should,  by  inquiring  into 
jNrivate  circumstances  of  precontracts  between  such  parties,  set 
aside  a  marriage  publicly  had  and  solemnized,  followed  with 
offspring,  and  sanctioned  and  strengthened  by  a  cohabitation  perhaps 
of  twenty  years.  It  was  not  at  all  important,  when  that  Act 
passed,  to  consider  what  marriages  should  be  declared  good,  or 
what  should  be  the  rule,  if  there  was  any  rule  existing  at  that  time. 
In  my  opinion,  that  rule  had  been  distmctly  laid  down  by  the  two 
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former  statutes.     The  second  repealing  the  first,  and  the  Act  of  The  Qvbz 
Que«)  Mary  repealing  the  second,  are  not,  in  my  opinion,  directed  *'* 

to  that  object  at  all ;  and  I  think  that  the  prohibition  declared  ^"^"^**^*- 
by  those  Acts  to  be  the  prohibition  of  God^s  law  is  left  wholly 
untouched  by  this  particular  x^ct  with  regard  to  precontracts* 
Now  I  found  that  opinion  not  only  upon  the  nature  of  those  Acts 
of  Parliam^it,  but  also  very  much  upon  the  object  with  which,  as 
the  learned  counsel,  in  his  long  and  eloqu^it  speech,  said,  this  Act 
was  passed.  The  object  is  certainty.  We  are  told  that  certainty 
is  to  be  obtained  by  referring  the  question  of  marriage  to  the  opiuion 
of  judges  upon  that  which  is  contained  in  Holy  Writ.  What 
judges  ?  Nobody  doubts  but  that  the  only  judges  upon  questions 
of  marriages  in  those  times  were  ecclesiastical  jud^,  of  whom  so 
much  jealousy  was  justly  entertained,  and  who  had  upon  so  many 
occasions  acted  a  capricious  and  most  oppressive  part  with  regard 
to  the  community  for  their  own  lucre,  as  is  adverted  to  in  these 
Acts  of  Parliament ;  and  yet,  to  secure  certainty,  and  to  prevent 
the  inconveniences  and  the  miseries  that  arise  from  the  uncertain 
state  of  the  law  of  marriage,  we  are  told  that  the  wise  men  and  the 
public-spirited  men  who  lived  in  the  time  of  Henry,  and  who  were  con- 
sulting the  public  weal  at  the  time  be  was  consulting  his  own  selfish 
gratifications,  referred  it  to  those  Spiritual  G>urts  to  say  in  each 
particular  case  what  was  the  law  of  God,  and  that  by  direct  reference 
to  the  Scriptures.  What  Scriptures  ?  If  I  am  to  be  the  judge,  to 
pass  a  judgment  upon  what  the  Scriptures  mean,  am  I  to  be  tola  that 
I  am  bound  by  any  particular  translation  of  them  P  If  the  law  of 
God  was  delivered  in  the  Hebrew  language,  am  I  to  be  bound  by 
any  translator  who  tells  me  that  the  Hebrew  language  means  so  and 
so  ?  It  is  impossible ;  that  is  one  of  the  stumblins-blocks  at  the  very 
threshold  of  such  an  inquiry ;  and  we  have  had  a  specimen  upon 
the  present  occasion.  I  believe  six  whole  days  have  been  consumed 
in  the  discussion  of  this  subject,  in  which,  I  think,  no  less  than  six 
difierent  interpretations  have  been  put  upon  the  text  of  Scripture  as 
it  presents  itself  to  us  in  the  Old  Testament.  If  it  were  possible  to 
launch  the  subject  upon  a  sea  of  doubt  and  controversy  and  eternal 
litigation,  it  would  be  by  calling  upon  the  Scriptural  Courts  in  the 
first  place  to  adjudge  what  in  their  opinion  the  law  of  Gt>d  ordained, 
and  then  referring  it,  in  a  case  of  prohibition,  to  the  Common  Law 
Courts  to  make  inquiry  upon  this  subject.  Are  we  to  enter  into 
the  question  of  what  the  particular  opinion  of  the  Scribes  and  Phari- 
sees upon  such  a  subject  was?  Are  we  to  talk  about  the  Caraites 
andTalmudists  as  if  we  understood  their  controversy  P  How  are  we  to 
know  under  what  circumstances  the  Jewish  lawyers  and  judges  dealt 
with  those  cases,  and  to  form  ourselves  into  a  Court  of  error  nx>m  any 
iudgment  that  may  have  there  been  passed  ?  Or  how  can  we  tell,  as 
lias  Deen  repeatedly  urged  upon  us,  that  for  so  many  years  the  prao- 
tioe  of  the  Jews  was  to  bold  such  marriages  lawful  ?  Whether  it  is 
so  or  not^  I  really  do  not  know.  If  I  am  to  inquire,  I  must  inquire 
into  all  the  circumstances.     I  must  inquire  who  are  the  most 

?»proved  interpreters  of  the  law,  and  the  most  to  be  respected ;  and 
must  inquire  into  the  particulars  of  that  Council  of  Eliberis  and 
of  other  councils  which,  since  the  time  of  Christianity,  have  been 
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The  Quzbn    held  upon  this  subject,  and  have  held  different  opinions  from  that 
»•  time — all  these  thmgs  are  very  properly  pressed  into  the  argument. 

Chadwick.  ^g  ^  matter  of  curious  learning,  it  may  be  a  very  proper  employe 
ment  for  the  leisure  of  idle  men,  but  to  make  those  tne  guide,  m 
point  of  law,  of  the  decisions  of  the  courts  of  justice,  is  to  do  exactly 
that  which  this  Act  of  Parliament  meant  to  prevent  when  it  took 
upon  itself  to  declare  what  were  the  prohibitions  of  the  law  of  Grod. 
Whether  it  decided  rightly  or  not,  in  a  theological,  or  a  moral,  or 
a  critical  point  of  view,  I  cannot  pretend  to  say.  It  has  been 
declared  by  the  legislature,  and  the  legislature  has  not  been  over- 
ruled in  that  declaration,  and  in  my  opinion  it  is  binding  upon  all 
Courts ;  and  I  think  that  we  are  to  look  at  that  declaration  of  what . 
the  prohibited  degrees  are,  in  order  to  pronounce  what  the  rule  of 
law  is  to  which  the  statute  of  Wm.  4  refers*  Now,  I  have  entered 
into  this  view  of  the  subject,  because  we  are  particularly  desired, 
and  very  properly,  I  think,  not  to  fetter  ourselves  at  all  by  the 
opinions  that  may  have  prevailed  afterwards  upon  the  supposed 
authority  either  of  decisions  or  of  the  general  persuasion  or  man- 
kind ;  and  therefore  I  have  found  it  my  duty  to  look  at  the  Acts  of 
Parliament  alone,  and  upon  those  Acts  of  Parliament,  looking;  to 
their  language  and  to  their  object,  and  to  the  only  mode  in  which 
that  object  can  be  carried  into  effect,  I  come  to  an  undoubted 
opinion  that  the  prohibited  degrees  are  well  laid  down  in  these  two 
statutes,  and  that  the  marriage  is  therefore  made  void  by  the  second 
section  of  the  Act  of  Wm.  4,  referring  to  the  then  state  of  the  law. 
It  would,  however,  be  highly  improper  to  pass  over  the  question  of 
authority,  which  I  have  for  the  present  kept  entirely  distinct,  but 
which  it  would  be  very  unreasonaole  to  suppose  should  be  kept  dis* 
tinct  in  almost  any  case ;  and  upon  the  authority  to  be  found  on 
this  subject,  there  is  such  a  fulness  and  uniformity  of  decision  as  to 
remove,  in  a  remarkable  degree  in  my  judgment,  all  doubt  from 
this  case.  The  first  document  to  which  I  shall  refer  upon  this  sub- 
ject is  the  canon  of  160S  ;  not  that  I  attribute  any  more  legal  force 
to  these  canons  than  Lord  Hardwicke,  and  Lordf  Holt,  and  other 
great  judges,  have  done,  but  they  are  very  important,  as  shewing  the 
state  of  opinion  upon  the  subject,  and  that  authoritative  opinion, 
which  prevailed  in  truth,  because  it  ruled  the  Courts  which  nad  to 
decide  upon  that  matter.  They  may  have  gone  out  of  their  way, 
and  proceeded  beyond  the  Levitical  dcCTees,  and  beyond  that 
which  reason  and  propriety  would  have  autnorized ;  but  they  shew 
what,  in  point  of  fact,  was  the  prevailing  law  upon  this  subject. 
The  canon  of  1608  is  in  these  terms : — **  No  person  shall  marry 
vdthin  the  degrees  prohibited  by  the  laws  of  God,  and  expressed  in 
a  table  set  forth  by  authority  in  the  year  of  our  Lord  Gtod  1568, 
and  all  marriages  so  made  and  contracted  shall  be  adjuged  incestu- 
ous and  unlawful,  and  consequently  shall  be  dissolved  as  void  from 
the  beginning,  and  the  parties  so  marrying  shall,  by  course  of  law, 
be  separated ;  and  the  aforesaid  table  shall  be  in  every  church  pub- 
licly set  up  and  fixed  at  the  charge  of  the  parish.'*  In  1568,  albout 
twenty  years  after  the  passing  of  this  Act,  this  law  was  promulgated 
in  a  most  remarkable  manner,  and  brought  to  the  knowledge  of 
every  individual  who  could  read.     And  then,  in  1608,  this  was  so 
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declared  law,  it  having  been,  in  1563,  so  conndered  and  so  pro-   The  Quizn 
claimed.     That  is  the  first  document  to  which  I  refer,  as  shewing  «'• 

what  was  considered  as  the  law,  in  point  of  fact,  in  those  times.  Chadwick. 
Now,  with  regard  to  the  earlier  cases,  Manris  case  and  ParawCa 
case,  upon  which  much  observation  has  been  made,  I  think  it  is 
claimed  as  if  those  cases  were  rather  in  favour  of  the  plaintiff  in 
error  in  this  case ;  as  if  they  rather  went  to  shew  that  this  marriage 
was  good  than  otherwise,  or  at  least  as  if  they  went  to  shew  that  the 
Court  would  proceed  to  inquire  what  was  the  law  of  God  without 
reference  to  the  Act  of  Parliament.  I  confess  that  they  seem  to 
me  to  leave  that  point  very  much  as  they  find  it,  because  when  they 
use  the  expression  ^^  the  law  of  God,^  I  attribute  the  same  meaning 
to  those  words  as  I  attribute  to  them  when  found  in  the  Act  of 
Parliament,  and  I  think  that  they  inquired  what  was  within  the 
prohibited  degrees,  with  reference  to  that  Act  of  Parliament,  and 
not  by  proceeding  to  examine  the  Scripture,  or  to  examine  all  the 
various  historical  matters  that  might  throw  light  upon  the  Scrip- 
ture. But  it  was  said  that  Lord  Coke  had  expressed  a  great  doubt 
upon  this  subject  in  the  First  Institute  (fo.  S3o,  a) — not  a  doubt,  I 
think,  of  his  owrn,  but  he  makes  a  statement  of  ParsorCs  case, 
which,  it  seems,  King  James  and  his  council  took  exception  to,  and 
therefore  expunged  that  passage  from  one  or  two  editions  of  the 
book.  (Harg.  &  Butl.  notes,  149.)  It  really  seems  to  me  perfectly 
immaterial  whether  the^  did  so  or  not — we  cannot  explain  the  his- 
tory of  things  of  that  kmd— we  do  not  know  how  it  happened — we 
do  not  know  what  absurd  opinions  such  a  king  might  have  formed, 
or  for  what  reasons  that  passage  might  have  been  expunged ;  but 
this  we  know,  tliat  Lord  Coke,  in  the  most  valuable  of  all  his  works, 
which  is  the  Second  Institute  (p.  688),  writes  a  commentary  upon 
the  statute  of  32  Hen.  8,  and  he  never  insinuates  that  the  repeal  of 
those  former  particular  statutes  with  reference  to  the  succession  to 
the  crown  repealed  the  table  of  prohibited  degrees,  but  on  the  con- 
trary, he  states  what  the  prohibited  degrees  are  in  the  very  words  of 
those  Acts  of  Parliament ;  and  now  we  are  gravely  asked  to  believe 
that  Lord  Coke  really  thought  that  there  was  no  rule  and  no  law 
defining  the  subject  of  an  obligatory  nature,  but  that  every  man 
was  to  go  to  the  Scripture  and  to  form  his  own  opinion  upon  what 
he  found  in  Leviticus,  or  in  the  Gospel,  or  in  any  part  of  trie  Testa- 
ment, bearing,  however  obliquely,  upon  this  matter,  instead  of  being 
bound  by  a  plain  and  clear  Act  of  Parliament,  which  Act  of  Parlia- 
ment, in  its  very  terms.  Lord  Coke  himself  recites  as  enumerating 
the  whole  list  of  prohibited  marriages.  So  much  for  the  early 
authorities.  Now  I  must  admit  that  the  treatment  of  the  case  of 
HiU  V.  Good  does  give  some  foundation  for  the  argument  urged  on 
behalf  of  the  plaintiff  in  error.  The  result  of  it,  however,  was,  that 
a  consultation  was  granted ;  and  in  that  case  of  a  marriage  with  a 
wife^s  sister,  it  was  held  that  it  was  a  marriage  clearly  bad,  and  that 
it  was  therefore  not  a  subject  for  prohibition  of  the  Spiritual  Court. 
Lord  Chief  Justice  Vaughan  said  that  the  Spiritual  Court  must  go 
on  with  the  inquiry,  because  it  belonged  to  them.  That  was  a  case 
of  prohibition,  ana  everybody  who  has  considered  that  subject  upon 
any  occasion  must  be  well  aware  that  there  is  no  head  of  the  law 
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ifHi  QuKKN  subject  to  so  much  doubt  and  ambiguity  as  the  doctrine  of  prohibi- 
ChaJwick.  ^^^">  because  when  it  is  said  that  the  Spiritual  Court  is  not  to  deal 
with  such  and  such  cases,  because  it  has  not  the  power,  that  Court 
in  some  sense  may  be  said  to  have  the  power  of  saying  whether  it 
can  deal  with  them  or  not,  and  therefore  must  have  the  power  to 
enter  upon  the  inquiry ;  and  this  Court  will  presume  that  they  act 
according  to  law,  and  will  not  inter£n*e  to  prevent  their  acting  when 
the  law  entrusts  them  with  that  jurisdiction.  On  the  other  hand,  it 
may  be  said  that  those  particular  cases  will  be  shewn  not  to  be 
within  the  jurisdiction  of  the  Spiritual  Courts,  and  therefore  the 
Common  Law  Courts  may  say,  **  We  will  interfere  in  an  earlier 
stage  to  prevent  those  Spiritual  Courts  from  dealing  with  that  which, 
in  the  opinion  of  the  Court  of  Queen's  Bench,  these  Courts  have  no 
power  to  deal  with.''  Those  are  the  opposite  views,  and  they  have 
prevailed  upon  different  occasions,  sometimes  the  one  and  sometimes 
the  other ;  and  I  agree  that,  whether  a  prohibition  or  a  consultation 
was  the  result  of  the  argument  in  a  particular  case  has  very  little  to 
do  with,  and  throws  very  little  light  upon,  the  actual  question. 
However,  we  have  the  opinion  of  Chief  Justice  Vaughan,  and  of 
the  Court  of  Common  Pleas,  at  full  length,  that  the  state  of  a  wife's 
sister  was  such  as  to  make  a  marria^  voidable  by  a  Court  Christian, 
on  a  proper  application  to  it.  Therefore  the  decision  of  that  case 
is  entirely  in  conformity  with  the  view  that  I  take  of  the  law  itself; 
but  when  we  come  to  the  reasons,  it  is  certainly  a  most  danger- 
ous thing  to  speak  of  a  judgment  which  runs  through  twenty 
folio  pages,  and  to  enter  into  a  discussion  of  all  these  reasons.  1 
suppose  that  Lord  Chief  Justice  Vaughan  thought  that  he  could 
put  an  end  to  all  doubts  by  entering  into  a  very  long  discussion  of 
the  matter.  That  was  a  course  which  was  much  more  likely  to 
raise  doubts  than  to  put  an  end  to  them.  But,  however,  he  does 
go  directly  to  the  chapter  of  Leviticus,  and  he  forms  his  opinion 
upon  that  chapter,  and  also  upon  other  circumstances,  and  an 
opinion  which  is  clearly  open  to  many  of  the  observations  made  by 
the  learned  counsel  for  the  plainti£P  in  error,  in  commenting  upon 
his  judgment.  It  cannot  be  defended  in  all  its  parts.  I  only  know 
that  a  consultation  went,  and  that  is  the  important  matter  to  know 
upon  this  occasion.  In  the  case  of  Harrison  v.  BurweU,  the 
Court  granted  a  prohibition,  because  there  they  thought  the  mar- 
riage was  clearly  without  the  Levidcal  degrees.  It  was  not  a  wife's 
sister  whom  the  party  married,  but  a  wife's  sister's  daughter.  The 
Court  said,  these  degrees  do  not  touch  so  remote  a  relation,  and 
therefore  we  shall  issue  a  prohibition.  When  the  Courts  wece 
dealing  with  those  cases,  they  thougHt  themselves  authorized  to  deal 
with  them,  and  they  formed  their  conclusions ;  and  from  that  time 
to  the  present  moment,  it  is  admitted  that  all  opinion  and  authority 
have  TOne  along  with  the  case  of  HUl  v.  Goody  in  which  the  Lord 
Chief  Justice  Vaughan  came  to  that  decision;  and  that  has  been  the 
universal  opinion  since.  It  is  said  that  we  ought  to  set  that  dedaion 
aside,  because  we  find  that  it  is  founded  upon  oad  reasons.  I  cannot 
at  all  agree  with  that.  In  so  very  Icmg  and  so  very  learned  a  judg- 
ment, ckalin^  with  so  many  subjects,  which  are  not  at  all  brfoiethe 
Court,  entering  into  the  whole  question  of  marriage  among  the 
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Hebrews,  and  quoting  the  work  of  Selden,  it  is  very  likely  that    Tn  Qustx 
many  mistakes  would  be  made,  which  may  now  be  easily  explained;  V' 

and  it  would  have  been,  in  my  opinion,  much  better  that  Chief  ^■^'"«^ 
Justice  Vaughan  should  simply  have  said,  ^*  Here  are  Acts  of 
Parliament  which  have  proclaimed  what  the  law  of  marriage  is,  and 
which  have  been  acted  upon  ever  since;  we  find  them  so  acted 
upon,  and  by  them  we  will  abide.""  I  think  there  are  two  or  three 
passages,  in  which  he  refers  to  the  Act  of  Parliament  as  having 
decided  the  question  itself,  and  if  they  had  stood  alone  the^r  would 
have  made  the  judgment  what  I  have  now  stated.  But  it  is  the 
unnecessary  discussion  at  immense  length  of  this  question  which  has 
led  to  observations,  which  I  think  well  founded,  upon  the  unsatisfac- 
tory nature  of  some  of  the  arguments  adduced  by  Lord  Chief  Justice 
Vaughan.  However,  from  that  time  to  the  present,  it  is  admitted 
that  this  opinion  has  prevailed — ^not  an  opinion,  as  I  think,  founded 
in  error ;  in  which  case,  if  I  saw  it  clearly,  I  should  feel  myself 
bound  to  set  aside  the  authority,  or  at  least  not  to  act  upon  it,  and 
to  say,  I  will  inquire  into  the  result,  and  if  I  find  it  is  aosolutely  a 
mistake,  as  has  been  done  in  other  cases,  then  I  think  the  Court 
would  be  bound  to  say  the  foundation  falls,  and  the  superstructure 
must  fall  also ;  but  this  is  an  opinion  founded  upon  an  Act  of 
Parliament,  and  consistent  with  that  Act  of  Parliament,  and  what 
in  my  opinion  that  Act  of  Parliament  required  the  judges  to  say 
and  to  do  upon  these  occasions.  Therefore,  the  Act  of  Parliament 
giving  them  that  foundation,  and  the  jud^ent  being  accordingly, 
and  then  the  opinion  of  all  mankind  navmg  followed  in  the  same 
line,  it  appears  to  me  that  there  is  such  an  extent  of  authority  as  no 
other  case  perhaps  could  possibly  have.  Now,  if  that  be  so,  what  is 
it  that  the  last  Act  of  Parliament  contemplated  ?  Were  die  legis- 
lature of  that  day  (twelve  years  ago)  perfectly  ignorant  that  sucn  a 
course  of  practice  had  prevailed  m  the  SpiritujQ  Court,  when  they 
said,  ^*  Marriages  between  such  persons  are  voidable  only,  and  now 
we  make  good  those  marriages  which  have  been  contracted;  but 
those  which  are  to  be  contracted  we  make  entirely  void  P'*  Did  they 
not  know  that  that  had  proceeded  upon  the  ground  of  the  Levitical 
dq^rees,  as  laid  down  in  the  statute  of  Hen.  8  ?  And  if  that  be  so, 
the   legislature    has  given  a  complete  sanction  to  that  course  of 

Scx!ee£ng,  and  a  distinct  opinion  that  it  was  the  law  of  the  land, 
arriages  between  persons  within  the  prohibited  d^ees  were  then 
voidable  only,  but  thereafter  they  were  to  be  altogether  null  and  void, 
to  all  intents  and  purposes.  Is  it  possible  for  anjr  authority  to  be 
more  direct,  full,  and  complete  than  the  declaration  of  the  legis- 
lature in  the  first  instance,  and  lastly,  than  the  declaration  of  the 
l^slature  in  this  very  Act?  Then  they  say  the  law  is,  that  all 
such  marriages  were  voidable  up  to  that  time,  and  the  law  for  the 
future  shall  be,  that  they  shall  be  absolutely  void  from  that  time. 
Are  there  any  considerations  of  expediency  or  supposed  humanity, 
or  any  other  matters  upon  which  legislation  may  be  properly 
founded,  which  could  possibly  warrant  a  Court  of  Justice  in  saying 
that  that  which  the  Act  of  Parliament  has  so  declared  void  should 
not  be  so  considered  ?  I  am  not  insensible  to  those  appeals  which 
may  certainly  suggest  a  number  of  most  painful  cases  with  regard 


4]0  ORIMINAL  LAW  CABEBj. 

HB  QuBKN    to  unfortunate  poor  people  whom  we  hear  of,  who  may  have  beea 
V.  marrying  with  perfect  good  faith,  believing  that  all  was  pure  and 

Chadwick.  right,  and  of  whom  the  weaker  party  may  be  abandoned  by  the 
stronger,  when  he  finds  that  she  has  no  legal  claim  upon  him  as  his 
wife  ;  it  is  a  most  melancholy  feature,  and  a  fact  very  much  to  be 
deplored.  But  if  I  am  told  of  persons  in  a  higher  rank  of  society, 
connected  with  the  church  and  tne  law,  who  have  contracted  such 
marriages  after  this  Act  of  Parliament  bad  passed  (it  happens  that 
I  do  not  know  personally  the  name  of  any  single  individual  that  has 
done  so),  I  must  say  that  I  think  they  have  no  right  to  complain, 
and  no  right  to  make  the  appeal  which  is  made  on  their  part. 
Surely  there  was  enough  to  teacn  them  that  they  ought  not  to  nave 
proceeded,  in  defiance  of  such  an  Act  of  Parliament.  Particular 
consequences  we  cannot  look  to ;  the  general  consequences  of  an 
Act  of  Parliament  we  may  justly  look  to,  as  affording  a  light  for 
the  interpretation  of  it ;  but  these  are  all  in  favour  of  the  general 
rule — that  rule  which  was  laid  down,  and  has  uniformly  been  acted 
upon,  and  which  is  afterwards  sanctioned  and  set  up  to  the  fullest 
extent  by  this  Act  of  Parliament.  I  think,  therefore,  that  whatever 
may  be  said  about  the  conduct  of  ignorant  persons,  those  who  have 
acted  in  defiance  of  this  Act  of  Parliament  have  surely  committed 
themselves,  and  in  a  way  which  entirely  deprives  them  of  all  right 
of  appealing  to  the  compassion  of  a  Court  of  Justice,  on  the  ground 
of  the  inconvenience  which  they  have  brought  upon  themselves.  I 
therefore  am  of  opinion,  that  the  judgment  which  was  given  is 
perfectly  right,  because  I  think  a  party  cannot  be  guilty  of  the 
crime  of  bigamy  for  contracting  a  second  marriage,  when  this  former 
one  was  in  point  of  fact  null,  and  in  point  of  law  was  void,  to  all 
intents  and  purposes.  This  applies  only  to  the  case  of  Chadwick. 
We  have  heard  another  case  (R.  v.  St.  Giles)  argued  very  much  at 
length  (T.  Vac.  1847),  upon  which  we  think  it  would  not  be  proper 
for  us  at  present  to  give  any  opinion,  because  that  is  a  case  in  which 
there  will  be  no  appeal  from  our  judgment.  In  the  present  case,  as 
has  been  intimated,  our  judgment,  I  presume,  on  either  side,  would  be 
appealed  from,  and  therefore  we  wait  before  we  consider  this  as  an 
authority  for  the  ultimate  decision  of  the  other  case.  We  pronounce 
no  further  opinion  than  what  is  absolutely,  necessary,  in  order  to 
shew  what  that  opinion  is  upon  the  point  raised  for  our  decision. 

Coleridge,  J. — I  am  entirely  of  the  same  opinion ;  and  vastly 
important  as  this  case  undoubtedly  is,  it  certainly  appears  to  me, 
though  I  may  be  in  error,  to  be  remarkably  clear  from  any  serious 
difficulty.  The  question  which  is  raised  m  this  case,  and  also  in 
another  case  to  which  my  Lord  has  just  alluded,  has  been  argued  in 
both  cases  with  very  remarkable  learning  and  ability ;  and  being  so 
very  important  to  the  interests,  and  touching  so  nearly  the  very 
tenderest  feelings  of  a  vast  number  of  persons,  I,  for  one,  am 
undoubtedly  very  glad  that  it  has  attracted  so  much  zeal  and 
industry  in  its  discussion.  But  the  grounds  upon  which  my  iudg- 
ment  will  proceed  are  such  that  it  will  not  be  necessary  that  I 
should,  and  for  reasons  which  will  incidentally  appear  hereafter,  I 
think  it  would  be  better  that  I  should  not,  dwell  at  any  very  great 
length  upon  the  argument.     This  case  comes  before  us  upon  a  writ 
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of  error  from  a  Court  of  Oyer  and  Terminer  and  General  Gaol   Tm«  Qmzex 

Delivery  upon  a  charge  of  bigamy.     The  verdict  has  passed  in    ^     ^' 

favour  of  tne  prisoner,  upon  the  ground   that  the  first  marriage      "^^^^^^' 

proved  was  one  that  was  contracted  with  the  sister  of  a  deceased 

wife,  and  since  the  passing  of  the  5  &  6  Wm.  4,  c.  54.     The 

defence,  therefore,  of  the  prisoner  rested  upon  that  statute ;  and  if 

I  reasonably  and  seriously  believe  that  he  is  entitled  to  his  acquittal 

upon  the  fair  construction  of  that  statute,  I  cannot  hesitate  to  give 

him  the  benefit  of  my  judgment  from  any  considerations  of  the 

interests  that  may  be  affected,  to  which  I  may  look,  and  to  which 

the  learned  counsel   for   the  Crown  much   more  powerfully  has 

appealed  upon  different  occasions  in  the  course  of  his  argument.     I 

must  do  justice  to  the  prisoner,  whatever  may  be  the  consequences 

to  any  number  of  persons.     Now,  the  t5  &  6  Wm.  4  being  the 

statute  upon  which  this  case  has  turned,  I  confess  it  struck  me  as  a 

somewhat  remarkable  circumstance, — the  very  little  place  it  has  had 

in  the  long  and  learned  argument  for  the  Crown  in  error.     Slightly 

glanced  at  in  the  beginning,  and  very  generally  alluded  to  in  the 

course  of  the  reply,  it  seemed  from  that  time  to  be  almost,  I  might 

say,  studiously  kept  out  of  the  observation  of  the  Court,  and  yet, 

in  truth,  the  whole  question  turns  upon  it.     The  question  is,  what 

is  the  meaning  of  the  legislature  in  that  short  Act  of  Parliament  ? 

Now,  looking  at  the  preamble  of  that  Act  of  Parliament,  it  begins 

in  this  way  : — "  Whereas,  marriages  between  persons  within  the 

prohibited  degrees  are  voidable  only  by  sentence  of  the  Ecclesiastical 

Court,  pronounced  during  the  lifetime  of  both  the  parties  thereto ; 

and  it  is  unreasonable  that  the  state  and  condition  of  the  children 

of  marriages  between   persons  within   the  prohibited  degrees  of 

affinity  should  remain  unsettled  during  so  long  a  period,  and  it  it 

fitting  that  all  marriages  which  may  hereafter  be  celebrated  between 

persons  within  the  prohibited  degrees  of  consanguinity  or  affinity 

should  be  ipso  facto  void,  and  not  merely  voidable ;  be  it  therefore 

enacted."'     It  therefore  refers  us  to  the  decisions  of  the  Ecclesiastical 

Court  as  to  something  well  known.     It  states  that  marriages  between 

Eersons  within  the  prohibited  degrees  were  only  voidable  during  the 
fetime  of  the  parties.  It  points  out  the  evil  that  resulted  from 
that;  and  it  points  out  also  wnat,  for  the  future,  would  be  the  proper 
alteration  to  be  made  in  the  law.  It  directs  our  attention,  therefore, 
to  the  decisions  of  the  Ecclesiastical  Courts.  It  makes  use  of  the 
words  "prohibited  degrees'^  twice  in  that  preamble,  and  it  announces 
the  inconvenience  that  had  resulted  from  the  course  of  practice  in 
the  Ecclesiastical  Courts,  and  points  our  attention  to  what  the  law 
is  to  be  for  the  future.  Nothing,  therefore,  I  should  say,  can  more 
distinctly  strike  the  attention  of  any  man  who  has  to  interpret  that 
statute,  than  the  duty  cast  upon  him  of  examining  what  was  going 
on  in  the  Ecclesiastical  Courts;  what  suits  they  were  that  were 
there  instituted ;  what  mamages  they  were  that  were  held  to  be 
voidable  only,  upon  sentence,  in  the  lifetime  of  the  parties.  It 
directs  our  whole  attention  to  that  particular  channel  for  the 
purpose  of  ascertaining  what  the  meanmg  of  the  legislature  was ; 
and  then  it  mes  on  to  enact,  "that  all  marriages  which  shall 
have  been  celebrated  before    the  passing  of  this  Act,  between 
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Tbe  QoitK    persons  being  within  the  prohibited  degrees  of  affinity,  shall  not 
Ckaswick     ^^^^^^  ^  annulled  for  tnat  cause  by  any  sentence  of  the  Ecde- 
siastical  Court.*"      It  says,  therefore,  marriages  which  had  been 
celebrated  before  that  time  should  not  therefore  be  annulled,  assum- 
ing that  they  would  have  been  liable  to  be  set  aside  but  for 
the  Act  of   Parliament    passing.      And  it  makes  an  exceptiaii 
even  with  regard  to  them,  <<  unless  the  sentence  was  pronounced  in 
a  suit  which  shall  be  depending  at  the  time  of  the  passing  of  this 
Act  of  Parliament.*"    So  that  even  out  of  those  marriages  that  had 
already  been  celebrated,  those  respecting  which  a  suit  was  then 
pending  were  still  left  to  be  acted  upon  by  the  Ecclesiastical  Courts. 
Then,  that  being  the  first  provision  of  the  Act  of  Parliament,  and 
having  relation  to  by-gone  marriages,  we  come  to  the  clause  in 
question,  which  is  shortly  this,  '^  that  all  marriages  which  shall 
hereafter  be  celebrated    between  persons   within    the  prohibited 
decrees  of  consanguinity  or  affinity  shall  be   abolutely  null  and 
void  to  all  intents  and  purposes  whatsoever."    Now  it  would  be  idle 
to  suppose  that  the  words  "  prohibited  degrees  **  (having  in  this 
short  Act  of  Parliament  occurred  three  times)  have  a  different  mean- 
ing in  any  one  of  these  places  from  that  which  they  have  in  the  others. 
And  it  must  be  taken  that  when  they  speak  of  future  marriages 
within  the  prohibited  degrees,  they  are  speaking  of  the  same  pro- 
hibited degrees  as  they  speak  of  in  the  preamble,  and  as  they  speak 
of  in  the  enacting  part  of  the  first  section.     And,  as  I  said  bdfbre, 
they  refer  us  distinctly  for  the  interpretation  of  what  those  prohibited 
degrees  are  to  the  decisions  of  the  Ecclesiastical  Courts  upon  cases 
actually  then  going  on.     If  that  be  so,  it  seems  to  me  that  it  would 
be  (|mte  idle  to  say   that  in  the  interpretation  of  this  Act  of 
Parliament   (whatever  we  may   think   ol   the    foundation   of  the 
decisions  of  the  Ecclesiastical  Courts)  we  can  do  otherwise  than 
look  to  those  decisions  to  know  what  it  was  that  the  legislature 
meant.     Now,  suppose  for  example  (because  the  argument  instantly 
passed  away  from  this  statute  to  the  82  Hen.  8)  that  the  statute 
of  the  82  Hen.  8  being  now  to  come  under  consideration  for  the 
first  time,  and  supposing   that  standing  alone,  and  interpreting 
the  words  in  the  Act  of  Parliament,  we  should  find  reason  to  give 
them  the  meaning  for  which  Sir  Fitzroy  Kelly  has  contended  on 
the  part  of  the  Crown — I  say  supposing  all  that,  but  supposing  all 
other  facts  to  remain  the  same — supposing  the  current  of  decisions  to 
be  what  they  have  been— supposing  the  practice  of  the  Ecclesias^ 
tical  Courts  to  have  been  what  it  nas  been  down  to  the  time  of 
6  &  6  Wm.  4f,   could  we  in  justice  construe  the  5  &  6  Wm.  4  at 
all  otherwise  than  I  have  now  done,  because  we  should  be  disposed 
to  put  a  different  interpretation  upon  the  82  Hen.  8  ?     We  must 
look  at  the  statute,  at  what'it  speaks  for  itself,  at  the  circumstances 
under  which  it  was  passed,  and  at  the  evil  and  bad  practice,  if  you 
please,  of  the  Ecclesiastical  Court,  which  it  was  pointed  to;  and 
m  construing  the  words  ^^  prohibited  decrees  ^  in  this  statute  with 
reference  to  those  decisions,  to  that  miscnief,  and  to  that  current  of 
authorities,  we  must  still,  in  spite  of  all  that,  have  s;iven  the  same 
meaning  to  the  5  &  6  Wm.  4.     But  if  the  82  Hen.  8  is  to  be 
brought  into  the  argument,  and  if  it  be  to  be  construed,  as  I  think 
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it  must  be,  upon  fn^ciselj  the  same  principles  as  I  have  applied  to   Tjb  Qomr 
the  6  &  6  Wm.  4,  I  apprehend,  witnout  a  doubt,  the  very  same  •• 

conclusion  will  be  arrived  at.  There  will  be  no  doubt  that  the  ^■^"'^'^** 
legislature  did  intend  exactly  what  I  have  shewn  it  did  intend  in 
the  5  &  6  Wm.  4.  Now,  a  great  deal  of  curious  historical  learning 
has  been  shewn  in  the  argument,  in  tracing  out  what  I  may  call  the 
labyrinth  of  the  statutes,  beginning  with  the  S5  Hen.  8,  and 
going  down  to  the  time  of  Philip  and  Mary,  to  the  time  of  Eliza- 
oeth,  I  should  rather  say,  for  the  purpose  of  seeing  which  of  the 
statutes  of  Hen.  8  is  to  be  considered  in  force,  and  which  not.  I 
forbear  to  follow  the  argument  through  that  discussion,  because,  as 
it  seems  to  me,  it  is  not  at  all  materi^,  in  the  view  which  I  take  of 
this  case,  whether  the  earlier  statutes,  beginning  with  the  S5 
Hen.  8,  and  taking  the  two  statutes  of  the  ^th  of  Hen.  8,  are  to  be 
considered,  all,  or  any  of  them,  or  none  of  then,  in  force  at  the  pre- 
sent time.  I  shall  use  them  only,  and  I  apprehend  it  is  a  most 
legitimate  use  to  make  of  them,  as  the  best  interpreter  of  the  words 
which  are  used  in  the  statute  of  the  3£nd  Hen.  8,  which  is  con- 
fessedly in  force,  and  to  which  all  our  attention  is  to  be  directed 
according  to  the  argument.  First,  perhaps,  it  may  be  convenient 
to  point  out  what  it  is  that  the  82  Hen.  8  does,  in  terms,  enact, 
being  entitled,  *^  For  Marriages  to  stand,  notwithstanding  Pre- 
contracts.'" It  may  be  said  in  substance  to  enact  these  two  things : 
All  persons  are  declared  to  be  lawful  to  marry  who  are  not  pro- 
hibited by  God  s  law  to  marry,— that  is  one  proposition.  And  that 
may  embrace,  as  it  is  obvious,  questions  far  oeyond  that  of  affinity, 
or  consanguinity,  or  Levitical  degrees.  It  may  relate  to  persons 
who,  either  from  their  state  of  body,  or  their  state  of  mind,  or  from 
other  circumstances,  may  not  be  lawful  to  marry,  and  all  persons 
are  declared  to  be  lawful  to  marry  who  are  not  prohibited  by  God'^s 
law.  Then  it  goes  on  to  say,  that  no  reservation  or  prohibition, 
God^s  law  except,  shall  impeach  any  marriage  without  the  Levitical 
degrees.  And  it  says,  ^*  tliat  no  person  shall  be  admitted  in  any  of 
the  Spiritual  Courts  to  any  process  contrary  to  this  Act."*^  I  men- 
tion that  last  enactment  only  for  the  purpose  of  shewing  that  the 
statute  of  Hen.  8,  just  like  the  statute  of  Wm.  4,  points  to  the 
Ecclesiastical  Courts  as  being  those  in  which  questions  of  this  sort 
are  to  be  discussed.  Now  the  words  which  we  are  now  called  upon  to 
interpret  are,  *^  God's  law,'^  and  ^^  the  Levitical  degrees,^  ana  these 
occur  in  the  very  same  branch  of  the  same  sentence,  and  certainly 
do  not  mean  merely  and  simply  the  same  thing  and  no  more.  It  is 
assumed,  on  the  contrary,  that  God'^s  law  may  prohibit  a  marriage 
that  is  without  the  Levitical  degrees,  the  expression  being,  that  no 
reservation  or  prohibition,  **  God*s  law  except,^  shall  trouble  or 
impeach  any  marriage  without  the  Levitical  agrees.  There  may 
be  marriages  forbidden  bjr  Grod^s  law,  even  witnout  the  Levitical 
degrees,  which  perhaps  might  lead  to  an  explanation  of  some  o«, 
those  observations  which  have  been  made  upon  Hill  v.  Good  in  the 
course  of  the  argument.  There  may  be  cases  in  which  God^s  law 
may  be  a  ground  to  trouble  or  impeach  a  marriage  which  is,  so  faa 
as  die  Levitical  degrees  are  concerned,  free  firom  impeachment  or 
any  liability  to  it.     Now,  in  discussing  this  statute,  a  great  deal  of 
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Tbc  QuBfir  our  attention  has  been  turned  to  the  18th  chapter  of  Leviticus.  If 
^'*  it  be  necessary,  in  the  discussion  of  a  statute,  to  examine  into  the 
'"*'"'  meaning  of  a  passage  in  Scripture,  painful  as  it  is,  and  inconvenient, 
of  course  it  must  be  submitted  to ;  out  I  own  I  do  hear  always  with 
pain  any  unnecessary  critical  discussion  upon  the  language  of  Scrip- 
ture in  a  Court  of  Common  Law ;  I  fed  that  we  are  very  incompe^ 
tent  to  enter  into  it ;  and  I  feel  very  often  that  it  leads  us  into  subjects 
which  have  far  too  much  of  sacredness  in  them  to  be  made  a  matter 
of  wrangling  and  discussion  in  a  court  of  justice.  But  I  must  here 
refer  to  the  observations  which  my  Lord  has  made  upon  this  matter. 
We  have,  perhaps,  from  necessity,  in  this  discussion  had  our  atten- 
tion drawn  simply  to  the  present  authorized  version  of  the  Bible. 
It  is  well  known  that  that  was  not  in  existence  at  the  time  this  Act 
of  Parliament  was  passed.  It  was  not,  therefore,  an  Act  made 
upon  the  footing  of  that  translation, — ^nay,  the  question  is,  whether 
it  was  any  translation  ?  If  it  were  a  translation,  wliether  it  were  a 
translation  in  the  English  langua^  that  the  legislature  referred  to, 
we  do  not  know.  In  all  probability  it  was  not  a  translation  in  the 
English  language  that  was  referred  to  when  the  legislature  passed 
this  law;  and  therefore  any  critical  disquisition  upon  the  mere 
words  of  the  English  Bible  seems  to  me  to  be  very  much  out  of 
place,  nor  do  I  think  that  there  is  any  necessity  for  our  having 
recourse  to  it.  We  are  not,  in  point  of  fact,  examining,  as  we  have 
been  told  so  often  that  we  were,  merely  and  simply  what  God's  law 
is^-'Uay,  we  are  not  examining  merely  and  simply  what  the  Levitical 
degrees  are ;  we  are  examining  directly  the  statute  of  82  Hen.  8. 
If  it  were  perfectly  clear  that,  the  legislature  of  that  day  misinter- 
preted the  Bible — ^misinterpreted  God'^s  law,  if  their  meaning  were 
clear  to  us,  we  should  be  bound  to  act  upon  that  misinterpretation, 
and  not  upon  what  we  believe  really  to  be  God's  law,  or  the  pro- 
hibited degrees.  Now,  if  I  am  asked  to  ascertain  what  is  the 
meaning  of  these  words  in  this  particular  statute,  what  better  means 
of  interpreting  them  can  I  have  than  by  looking  at  statutes  passed 
about  the  same  time  in  pari  materia — statutes  framed,  it  may  have 
been,  by  the  very  same  hands — framed,  undoubtedly,  with  the 
same  intention,  and,  as  I  think  I  shall  shew  presently,  expressing  a 
most  remarkable  uniformity  of  opinion  on  the  subject  .f'  It  seemed 
to  me,  I  own,  to  be  a  little  fallacious  to  direct  our  attention  to  the 
shifting  and  the  disgraceful  tergiversation  of  the  legislature,  with 
regard  to  this  or  that  particular  marriage,  for  the  establishing  or 
the  annulling  of  which  great  political  interests  were  at  work,  and  to 
say  that  on  that  account  God*s  law  had  been  pronounced  in  different 
ways  in  the  course  of  those  different  statutes.  If  the  statutes  them- 
selves are  looked  into,  they  are  not  open  to  that  remark  at  all.  It 
will  be  found  that  whenever  they  lay  down  the  law  generally,  they 
lay  it  down  with  great  uniformity ;  and  be  it  observe!,  by  the  way, 
they  lay  it  down  with  direct  reference  (for  you  may  trace  them  in  tne 
Acts  of  Parliament  step  by  step)  to  the  Levitical  degrees.  Where 
they  condescend  upon  particulars,  it  will  be  found  that  that  chapter 
was  before  the  eye  of  the  framer  of  the  statute,  and  you  have  his 
exposition  of  the  particular  18th  verse,  upon  which  we  have  had  so 
much  discussion  in  the  course  of  this  argument.    Now  the  earliest  of 
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these  statutes  is  that  of  the  So  Hen.  8,  and  in  the  Srd  section  of  that  Tbb  Quisk 
statute  it  will  be  found  that  the  framer  takes  in  succession,  as  if  he  «• 

bad  the  book  of  Leviticus  in  his  hand,  verse  after  verse.  If  any  ^"^«*''"«- 
one  be  curious,  and  hold  the  Bible  in  his  hand,  and  trace  as  I 
read  this,  it  will  be  found  that  what  I  say  is  perfectly  correct. 
We  are  now,  be  it  remembered,  upon  the  discussion  of  what  is 
the  meaning  of  ^^  God^^s  law  "^  and  ^^  the  prohibited  degrees.^  The 
Act  of  the  82  Hen.  8  says,  ^*  Since  many  inconveniences  have 
fallen  as  well  within  this  realm,  as  in  others,  by  reason  of  marry- 
ing within  the  degrees  of  marriage  prohibited  by  ^  God'^s  laws  ^  ^— 
now  what  is  the  meaning  of  tnat  ?  —  ^<  that  is  to  say,  a  son  to 
marry  his  mother  or  stepmother;  a  brother  his  sister;  a  father 
his  son^s  daughter,  or  his  daughter's  daughter;  or  a  son  to 
marry  the  daughter  of  his  father,  procreate  and  bom  by  his  step- 
mother; or  a  son  to  marry  his  aunt,  beins  his  father^s  or  mothers 
sister,  or  to  marry  his  nucleus  wife,  or  a  rather  to  marry  his  son^s 
wife,  or  a  brother  to  marry  his  brother^s  wife,  or  any  man  to  marry 
his  wife's  daughter,  or  his  wife*s  son's  daughter,  or  ms  wife^s  daugh- 
ter's daughter,  or  his  wife's  sister.''  Every  one  of  the  preceding 
steps  to  this  you  will  find  corresponds  with  the  verse  in  Xieviticus 
declaring  the  illegality  of  it,  and  the  wife*s  sister  is  the  one  that  cor« 
responds  with  the  18th  verse,  the  verse  in  question,  *^  which  mar- 
riages," it  goes  on  to  say,  ^<  albeit  they  be  plainly  prohibited  and 
detested  by  the  laws  of  God" — ^there  a^n  using  the  term  "the 
laws  of  God  " — "yet  nevertheless  sometimes  may  have  proceeded." 
Then  it  goes  on  aner  reciting  all  these  in  the  Srd  section  ;  in  the 
4th  section  it  dedares  all  these  to  be  unlawful  marriages  for  the 
future.  That  is  the  26  Hen.  8,  and  is  a  clear  and  specific  decla- 
ration of  the  legislature  upon  the  subject.  Then  the  28  Hen.  8,  c.  7, 
to  be  found  in  the  appendix,  has  exactly  the  same  repetition,  step 
after  step,  of  every  one  of  those  decrees,  ending  witn  the  wife  s 
sister,  only  with  the  circumstance  added,  which  was  thought  mate- 
rial (I  need  not  go  into  that),  with  a  view  to  that  particular  Act  of 
ParUameut,  of  making  camid  knowledge  of  the  first  wife  a  necessary 
step  to  the  illegality  of  the  second  marriage.  That  is  the  only  dis- 
tinction, I  think,  between  the  two ;  and  it  speaks  of  them  again  as 
being  plainly  prohibited  and  detested  by  the  laws  of  God,  and  declares 
them  for  the  future  to  be  unlawful  marriages.  Then  we  come  to  an 
Act  passed  in  the  same  year,  the  28  Hen.  8,  c.  16,  which  is  material 
in  this  respect,  that  although  it  does  not  go  through  the  Levitical 
decrees,  step  by  step,  it  refers  to  that  former  Act  of  Parliament, 
and  says  that  "  all  marria^s  had  and  solemnized  within  this  realm, 
or  in  any  other  of  the  king's  dominions,  before  the  third  day  of 
November,  in  the  26th  year  of  the  kind's  most  gracious  reign, 
whereof  there  is  no  divorce  or  separation  had  by  the  ecclesiastical 
laws  of  this  realm,  and  which  marriages  be  not  prohibited  by  God's 
laws,  limited  and  declared  in  the  Act  made  in  this  present  Parlia- 
ment for  the  establishment  of  the  king's  succession,"  to  which  I  have 
just  referred.  It  was  upon  these  words,  it  will  be  remembered, 
that  the  argument  was  founded,  that  by  the  mention  of  this 
28  Hen.  8,  c.  7,  in  this  Act  of  Parliament,  it  must  be  taken  to  be 
revived  till  the  repeal  of  this  16th  chapter  by  a  later  Act.     Now  all 
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Tte  Qux£N   those  Acts  of  ParHament  having  been  passed,  in  the  82  Hen.  S, 
V.         four  years  after  the  last  of  them,  we  have  an  Act  of  Parliament 

CKMvmcK.    ^hich  makes  use  of  the  words  "  God's  kw,''  without  explanatiLon, 
and  introduces  the  term  "  Levitical  degrees."    Can  it  be  doubted 
that  by  the  first  expression  here  used  was  meant  the  same  law 
spoken  of  in  the  three  former  Acts,  and  that  by  the  latter  were 
meant  those  very  degrees  which  are  the  Levitical  degrees,  that  axe 
enumerated  step  by  step  in  two  of  these  fonner  Acts  of  Parliament  ? 
An  examination  of  that  fact,  if  we  had  been  now  discussing  the 
statute  of  Hen.  8  for  the  first  time,  would  therefore  have  led  us  to 
the  conclusion  that  the  right  interpretation  of  that  Act  of  Pailsa- 
ment  was  that  of  which  the  prisoner  has  had  the  benefit  in  the 
Court  below.     But  from  the  time  of  Hen.  8,  it  is  argued,  that  for  a 
short  period  of  time  the  authorities  and  the  great  text-writers  cod- 
struea  it  as  the  counsel  for  the  Crown  contends  that  it  ought  to  be 
construed,  by  reference  simply  to  what  his  interpretation  of  God^s 
law  is,  and  so  as  to  make  this  marriage  valid.     The  cases  cited  by 
him  were  very  few— one  or  two  only,  and  I  seek  no  further  to  make 
a  remark  upon  them  than  to  say  thiat  it  does  so  happen  that  in  each 
of  those  cases  consultation  was  awarded.     I  do  not  wish  at  all  to 
weaken  the  effect  of  the  observations  made  upon  those  cases  as  to 
the  ground  upon  which  those  consultations  were  awarded.     Let  it 
be  supposed,  if  you  please,  that  it  was  upon  some  technical  ground, 
and  tnat  it  left  the  nrst  decision  of  the  case  unreversed.     Let  the 
counsel  for  the  Crown  have  the  full  benefit  of  these  one  or  two  deci- 
sions.    But,  at  the  same  time.  Sir  Fitzroy  Kelly  pressed  into  the 
service  the  great  name  of  my  Lord  Coke.     Now  I  think  my  Lord 
Denman  has  given  the  most  satisfactory  answer  to  that  observation. 
How  does  it  stand  ?     Here  is  a  re{x>rt  by  him  of  Parson's  case  in 
the  First  Institute  (fo.  S36,  a).     It  is  said  that  that  was  withdrawn, 
and  withdrawn  by  the  influence  of  the  Court,  in  subsequent  edi- 
tions, and  that  it  did  not  reappear  till  a  later  one,  and  that  after 
his  lifetime.     But  we  have  that  fact,  and  a  most  important  one, 
which  my  Lord  has  referred  to,  that  in  the  Second  Institute  of  my 
Lord  Coke  (a  work  written  at  a  later  period)  there  is  a  formal 
exposition  upon  this  very  statute  of  Hen.  8  (p.  683).     He  says, 
*^  that,  for  the  better  understanding  of  it,  the  Leviticsd  degrees  are 
necessary  to  be  set  down  with  certainty ;"  and  then  he  says,  "  it  is  to 
be  understood  that  by  the  18th  chapter  of  Leviticus,  not  only  degrees 
of  kindred  and  consanguinity,  but  degrees  of  affinity  and  alliance, 
do  let  matrimony,  whi^  may  best  be  illustrated  and  expressed  in 
this  manner.**^     Then  in  the  margin  he  says,  ^^  See  these  degrees 
truly  set  down  in  the  statute  of  the  S5  Hen.   8,   c.  2%  and 
28  Hen.  8,  c.  7,'^  which  I  have  already  referred  to.     I  do  not  know 
whether  I  am  authorized  in  saying  that  these  marginal  observations 
are  Lord  Coke's,  but  they  are  eitl^  by  his  authority,  or  at  least  of 
some  weight ;  and  he  there  refers   to  those  two  statutes  as  truly 
setting  down  these  degrees ;  and  there  I  find  **  a  man  may  not 
marry  his  broth^^s  wife,  or  his  wife's  sister,"  set  down  in  express 
terms ;  so  that  it  is  a  little  too  much  to  say  that  Lord  Coke's  autho 
rity  is  to  be  taken  on  the  part  of  the  Crown  in  this  case,  in  the  face 
of  that  distinct  declaration  by  him  in  his  Second  Institute.     Then 
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the  authorities  pass  on  to  the  two  cases  that  are  to  be  found  in    Tbi  Qmnor 

Vaughan^s  Reports.  The  case  of  HiU  v.  Gfood  has  had  a  great  many  J* 

obsenrations  made  upon  it.     My  Lord  has  conceded  that  it  is  dim-  '"**'• 

cult  to  stand  to  or  affirm  some  of  the  arguments  in  that  case ;  and 

he  has  given  reasons  why  it  may  be  that,  in  the  course  of  a  lonff 

judgment,  parts  of  the  reasoning  may  be  found  to  be  incorrect,  and 

yet  the  judgment  itsdf  not  the  less  to  be  sustained.     With  drfer- 

ence,  I  am  not  quite  sure  that  when  that  lon^  judgment  came  to 

be  th(»oughly  examined  from  banning  to  end,  it  might  be  found 

open  in  those  parts  to  the  obsenrations  that  have  been  made.   There 

is  nothing  more  easy  than  to  select,  in  the  course  of  a  judgment  of 

thirty  or  forty  pages,  propositions  which  appear,  taken  in  an  isolated 

way,  to  be  open  lo  observation ;  and  yet,  perhaps,  if  the  whole  case 

were  fairly  considered,  some  explanation  ana  solution  might  be 

found  of  the  apparent  incorrectness  of  those  parts.     But  suffice  it 

to  say,  that  from  that  time,  by  the  admission  or  every  man — indeed, 

it  is  the  contention  that  it  is  entirely  upon  the  authority  of  that  case 

of  HiU  V.  Chod,  that  all  the  Courts,  tempond  and  ecclesiastical 

(the  Ecclesiastical  Courts  having,  by  our  constitution,  the  original 

judgment  in  cases  of  this  sort),  have  been  guided ;  and  it  is  admitted 

that,  for  about  two  hundred  years,  there  has  been  a  uniform  course 

of  decision  in  support  of  the  judgment  of  HiU  v.  Oood.    Now, 

when  we  strip  this  case  of  all  the  advantages  that  eloquence  and 

ailment  can  give  it,  and  when  we  lay  the  matter  bare,  and  consider 

that  we  are  only  here  discussing  whether  a  man,  who  has  been 

acquitted  upon  an  exposition  of  the  statute  of  the  5  &  6  Wm.  4, 

which  is  in  accordance  with  the  decision  of  all  Courts,  temporal 

and  ecclesiastical,  for  two  hundred  years,  is  or  is  not  to  have  the 

benefit  of  his  acquittal,  is  it  not  a  little  too  much  to  ask  this  Court 

(only,  be  it  observed,  an  intermediate  Court  of  Error,  the  ultimate 

decinon  of  this  case  being,  it  is  stated,  to  be  made  in  the  Court 

above) — ^is  it  not  a  little  too  much  for  us  to  be  asked  to  reverse  at 

once  this  whole  current  of  decisions,  and  to  take  away  from  the 

prisoner,  James  Chadwick,  the  verdict   which   he   has   already 

obtained  P     I  do  not  mean  to  express  (indeed  the  whole  course  of 

my  argument  shews  that)  any  doubt  whatever,  that  in  HiU  v.  Gfood 

the  right  interpretation  was  put  upon  the  statute ;  but  if  my  opinion 

were  less  strong  than  it  is,  I  should  still  consider  it  my  duty,  sitting 

where  I  now  do,  to  express  the  opinion  that  I  have  done,  and  to  say 

that  I  think  the  judgment  of  this  Court  ought  to  be  for  the  defendant 

in  error. 

WiGHTMAK,  J.-'— When  this  case  was  before  me  in  the  court 
bdow,  I  did  not  mean,  by  the  judgment  which  I  then  ^ve,  to 
pledge  myself  to  any  definite  opimon,  as  I  knew  that  it  was  intended 
that  the  focts  found  by  the  jury  should  be  made  the  subject  of  a 
speciid  verdict,  with  a  view  to  the  question  being  considered  by  the 
Court  of  Error,  and  that  it  was  neoeMary  that  a  judgment  should  be 
given  upon  which  to  found  ulterior  proceedings.  I  gave  that  judg- 
ment which  at  the  time  I  thought  ri^t,  and  which,  after  careful 
attention  to  the  arguments  on  Doth  sides,  urged  before  the  Court, 
I  do  not  find  sufficient  reason  to  alter.  The  argument  upon  this 
most  important  question  was  most  properly  commenced  by  Sir  Fitz- 
loy  Kdiy,  on  the  part  of  the  plaintiff  in  error,  by  a  reference  to 
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Tkc  Quicir  the  terms  of  the  statute  of  the  5  &  6  Wm.  4,  c.  54,  upon  the  effect 
^'         of  which  this  case  depends,  and,  by  inquiring  what  the  statute 

Chabwick.  jjjgj^n^  by  the  words  "  prohibited  degrees."  If  this  case  merely 
raised  the  abstract  question  whether  a  deceased  wife^s  sister  were 
within  the  degrees  prohibited  by  the  Levitical  law,  or,  by  inference, 
within  the  statute  of  32  Hen.  8,  c.  38,  I  mi^ht  find  more  difficulty 
in  coming  to  a  satisfactory  conclusion,  especially  after  the  argument 
and  the  critical  examination  which  the  terms  of  the  Levitical  law 
and  of  the  statute  have  undergone,  than  when  the  question  is,  as  it 
is,  what  are  the  prohibited  degrees  referred  to  in  the  5  &  6  Wm.  4. 
By  the  first  section  of  that  statute  it  is  enacted,  <^  that  all  marriages 
wnich  shall  have  been  celebrated  before  the  passing  of  this  Act, 
between  persons  being  within  the  prohibited  degrees  of  affinity,  shall 
not  hereafter  be  annulled  for  that  cause  by  any  sentence  of  the 
Ecclesiastical  Court,  unless  pronounced  in  a  suit  which  shall  be 
depending  at  the  time  of  the  passing  of  this  Act  C  and  there  is  a 
proviso,  that  *^  nothing  hereinbefore  enacted  shall  affect  marriages 
Detween  persons  being  within  the  prohibited  degrees  of  consan- 
guinity,^ drawing  a  distinction  between  the  case  of  marriages 
between  persons  related  by  affinity  and  those  related  by  consan- 
guinity. And  by  the  second  it  is  enacted,  ^^  that  all  marriages 
which  shall  hereafter  be  celebrated  between  persons  within  the  pro- 
hibited degrees  of  consanguinity  or  affinity  shall  be  absolutely 
null  and  void  to  all  intents  and  purposes  whatsoever.^  The  statute 
itself  does  not  define  the  prohibited  degrees,  and  the  question  there- 
fore is,  What  do  those  words  mean  as  used  in  it  ?  On  the  part  of 
the  prosecution  it  is  said,  that  *^  the  prohibited  degrees'^  are  those 
which  are  prohibited  by  some  statute,  and  that  the  only  statute 
unrepealed  which  shews  what  <*  the  prohibited  degrees ''"  are,  is  the 
8S  Hen.  8,  c.  38,  by  which  it  is  enacted,  *^  that  no  reservation 
or  prohibition,  God^s  law  except,  shall  trouble  or  impeach  any  mar- 
riage without  the  Levitical  degrees;"  and  then  it  is  contended  for 
the  prosecution,  that  manrin^  a  deceased  wife^s  sister  is  neither 
prohibited  by  the  law  of  God,  nor  is  it  within  the  terms  of  the 
Levitical  degrees.  In  considering,  however,  the  meaning  and 
intention  of  the  legislature,  in  6  &  6  Wm.  4,  c.  54,  it  is  necessary 
to  look  somewhat  closely  to  the  professed  object,  as  well  as  the 
language  of  the  legislature.  The  title  is,  *<  An  Act  to  render 
certain  Marriages  valid,  and  to  alter  the  Law  with  respect  to 
voidable  Marriases.^  The  recital  is — ^^  Whereas  marriages  between 
persons  within  the  prohibited  degrees  are  voidable  only  by  sentence 
of  the  Ecclesiastical  Court,  pronounced  during  the  lifetime  of  both 
the  parties  thereto,  and  it  is  unreasonable  that  the  state  and  condi- 
tion of  the  children  of  marriages  between  persons  within  the  pro- 
hibited degrees  of  affinity  should  remain  unsettled  during  so  long  a 
period,  and  it  is  fitting  that  all  marriages  which  may  hereafter  be 
celebrated  between  persons  within  the  prohibited  degrees  of  consan- 
guinity or  affinity  snould  be  ipso  facto  void,  and  not  merely  void- 
able." The  prohibited  degrees  are  mentioned  both  in  the  preamble 
and  in  the  enacting  part  of  the  statute,  without  definition,  apparently 
as  already  known.  The  preamble  states  that  marriages  oetween 
persons  within  the  prohibited  ^fgj^^^  ^^re  voidable  only  by  sentence 
of  the  Ecclesiastical  Court.     'Die  statute  then  would  appear  as 
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being  intended  to  apply  to  those  marriages  which  were  voidable    Thi  Qusbv 
only  in  the  Ecclesiastical  Court,  by  reason  of  their  being  within  »• 

the  prohibited  degrees,  and  which  for  the  future,  instead  of  l^eing  ^"^^^^^^ 
Yoidable  only  upon  such  suit  in  those  courts,  should  be  absolutely 
void.  Upon  reference  to  the  law  as  administered  in  those  courts, 
appearing  by  a  long  series  of  decisions,  too  well  known  to  make  it 
at  all  necessary  specifically  to  refer  to  them, — but  two  indeed  have 
been  dted  in  the  arffuments  and  referred  to  in  the  judgment  of  my 
Lord  Denman  ana  my  brother  Coleridge, — ^it  appears  that  the 
marriage  of  a  man  with  the  sister  of  his  deceased  wite  was  voidable 
because  such  marriages  were,  in  those  courts,  held  to  be  within  the 
prohibited  degrees.  At  the  time  the  statute  of  the  6  &  6  Wm.  4 
was  passed,  marriages  incestuous  because  within  the  prohibited 
degrees  could  only  be  avoided  by  sentence  within  the  lifetime  of 
the  parties  pronounced  in  the  Ecclesiastical  Court.  Among  those 
which  were  voidable,  by  sentence  pronounced  in  the  Eeclesiastical 
Court,  because  within  the  prohibited  degrees,  was  the  marriage  of  a 
man  with  his  deceased  wife's  sister.  And  I  do  not  think  it  necessary 
to  inquire  whether,  in  the  Ecclesiastical  Court,  such  a  marriage  was 
held  prohibited  by  the  Levitical  law,  the  statute  law,  or  the 
common  law,  or  by  all  of  those  laws.  It  is  clear,  from  the  unvary- 
ing current  of  autliority,  that  such  a  marriage  was  voidable  in  the 
Ecclesiastical  Court,  as  being  within  the  prohibited  degrees,  but 
voidable  only  during  the  lives  of  the  parties :  if  not  avoided  during 
their  lives,  it  could  not  be  questionea  afterwards.  This,  no  doubt, 
produced  much  uncertainty.  An  unfriendly  suit  might  annul  a 
marriage  which  the  parties  themselves  would  never  have  questioned, 
and  which,  after  the  death  of  the  party,  would  have  been  good.  If 
the  case  which  is  now  before  the  Court  had  arisen  before  the  passing 
of  the  5  &  6  Wm.  4,  and  the  person  had  married  his  wife^s  sister, 
and  afterwards  had  married  another  woman  in  the  lifetime  of  the 
first  wife's  sister,  the  marriage  not  having  been  avoided  in  the 
Ecclesiastical  Court,  he  would,  in  that  case,  nave  been  found  guilty 
of  the  offence  in  question, — tlie  marriage  being  good,  because  not 
avoided  in  the  Ecclesiastical  Court.  But  if  the  same  marriage  had 
taken  place  before  the  passing  of  this  statute,  and  the  marriage  with 
tbe  deceased  wife^s  sister  had  been  annulled  in  the  Ecclesiastical 
Court  by  sentence,  because  within  the  prohibited  degrees,  he  would 
then  have  have  been  acquitted,  because  he  would  not  have  been 
guilty  of  the  crime  of  bigamy.  Now,  it  seems  to  me  that  the  object 
of  the  legislature  by  the  6  &  6  Wm.  4  was  at  once  to  make  those 
marriages  void  which  might  haveJbeen  avoided  in  the  Ecclesiastical 
Court  by  a  suit,  thereby  avoiding  the  hardship  of  the  validity  of  a 
marriage  remaining  unsettled  pending  a  suit,  or  whilst  it  was 
uncertain  whether  a  suit  would  be  instituted  or  not.  It  is,  as  it 
seems  to  me,  a  statutory  avoidance  at  once  of  that  which  might  be 
avoided  in  the  Ecclesiastical  Courts ;  and  if  the  marriage  of  a  man 
with  his  deceased  wife^s  sister  would  have  been  avoided  by  a  suit  in 
the  Ecclesiastical  Court,  as  within  the  prohibited  degrees,  I  think  it 
is  avoided  now  by  the  5  &  6  Wm.  4.  Upon  this  ground  I  think 
the  acquittal  right,  and  that  the  judgment  of  the  Court  below 
should  oe  affirmed. 
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Thi  Quben       Erle,  J. — I  am  of  the  same  opinion.     The  question  turns  upon 
»•  the  construction  of  the  statute  of  the  5  &  6  Wm.  4,  and  according  to 

Chadwice.  ^j^^  ordinary  rules  of  construction  I  am  of  opinion  that  the  marriage 
in  qtiestion  was  intended  to  be  comprised  within  the  prohibited 
degrees  mentioned  in  that  statute.  The  reasons  for  that  opinion 
have  been  already  so  fully  assigned  by  the  learned  judges  who  hare 
preceded  me,  that  I  feel  that  I  can  add  nothing. 

Judgment  for  the  defendant.    ^ 


CROWN  CASE  RESERVED. 

January  22, 1848. 

(Before  Lord  Denman,  C.  J.,  Wildb,  C.  J.,  and  Pollock,  C.  B.; 
Pattbbon,  Golbridob,  Coltmak,  Maule,  Wightman,  Crbsswell, 
and  Brlb,  JJ.  ;  Parke,  Alderson,  and  Platt,  6B.) 

Thb  Qusen  v.  Albxandbr  Blenkinsop.  (a) 

Forgcry^Elank  aeceptanee — Direction  to  wronff  drawee. 

TJke  prisoner^  carrying  mt  buHneu  at  Leedt,  obtained  the  Hgnature  of  one  W.  W,  Mi 
workmant  a»  aeeepior^  on  a  blank  form  of  a  biU  of  exchange^  dated  Leedt,  and 
W.  W.  gaoe  kim  authority  to  fill  Utgpata  bill.  He  filled  it  up  accordingly  :  but 
addretsed  it  to  **  Mr,  W,  W,,  Jtalifajf,  payable  London."  There  were  eeveral 
persons  of  that  name  at  Hd^ax^  but  none  of  them  had  given  any  person  authority 
to  accept  this  bUl.'^^ 

Hcldf'that  the  prisoner  was  properly  eonoieted  ^on  an  indictment,  some  coumtspf 
which  charged  a  forgery  ^  emd  others  a  felonious  alteration  of  that  bUl. 

Thi  Quxin   riiHE  prisoner  was  convicted  before  Mr.  Justice  Coleridge,  at  the 
^*  X      last  Winter  Assizes  at  York ;    but  judgment  was  respited, 

LimuKsop.  ^^j  ^j^^  following  case  stated  for  the  opinion  of  the  judges  :— 
<*  This  prisoner  was  tried  before  me  at  the  last  gaol  aelivery  at 
York,  and  convicted  on  all  but  the  first  count  of  the  following 
indictment,  on  which  he  was  found  not  guilty.  The  1st  count 
stated  that  he,  on,  &c.,  at,  &c.,  did  forge  a  certain  bill  of  exchange, 
to  wit,  a  bill  of  exchange  for  the  payment  of  14SL  7s.  9d.  then  and 
there,  with  intent  thereby  to  defraud  one  William  Williams 
Browne,  and  others.  The  fed,  that  he,  having  in  his  custody  and 
possession,  utered  the  same  with  the  same  intent,  knowingly,  &c. 
The  8rd  charged  the  foiging  and  acceptance  of  a  certain  omer  bill, 
with  the  same  intent.  The  4th  charged  an  uttering  of  the  accept- 
ance with  the  same  intent.  The  5th  charged  the  uttering  the 
acceptance,  setting  the  bill  out  thus :-» 

«  «  Leeds,  October  22,  1847. 
"  '  No.  ^148.  78.  9d. 

"  *  Three  months  after  date  pay  to  myself  or  order  the  sum  of 
one  hundred  and  forty-eight  pounds  seven  shillings  and  ninepence. 
" «  Value  received, 

"  *  Alexr.  Blenkinsop. 
«  '  To  Mr.  Wm.  Wilkinson,  Halifax. 
"  *  Payable  London.*^ 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-law. 
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laying  the  same  intent.     The  6th  charged  a  felonious  alteration  of  Tbm  Qjuvu 
an  acceptance,  with  the  same  intent.     The  7th  charged  the  uttering   ^     ^* 
of  an  altered  acceptance,  with  the  same  intent.     The  8th  charged      "***'*^* 
an  uttering  of  an  altered  acceptance,  setting  out  the  bill  as  before. 
The  9th  charged  the  uttering  of  a  forged  bill  knowingly,  with 
intent  to  defraud  William  Wilkinson.     The  10th,  the  uttering  a 
forged  acceptance  knowingly,  with  intent  to  defraud  William  Wil- 
kinson.   Tne  11th  was  for  uttering  an  altered  acceptance  knowingly, 
with  intent  to  defraud  William  Wilkinson.     The  ISth   was  for 
uttering  a  forged  bill.     The  13th,  a  forged  acceptance.     The  14th, 
an  altered  acceptance ;  all  three  with  intent  to  aefraud  Abel  Smith 
and  others. 

^*  The  question  in  the  case  was,  whether  any  forgery  or  felonious 
alteration  had  been  committed  or  made,  under  the  following  cir* 
cumstances : — 

'^  The  prisoner  carried  on  business  as  a  chemical  manufacturer,  and 
had  two  establishments,  one  at  Leeds,  and  the  other  at  Huddersfield. 
He  had  in  his  employ  at  Leeds  a  man  of  the  name  of  William  Wil- 
kinson,  a  mechanic,  at  weekly  wages  of  sixteen  shillipgs,  and  without 
any  other  property.  This  man  was  called,  and  proved  the  acceptance 
to  be  in  his  nandwriting,  so  far  as  the  mere  name.  He  stated  that 
he  wrote  that  on  a  stamped  paper,  blank,  except  some  printed  parts 
of  a  bill,  among  which  was  the  place  of  date,  ^  Leeds  ;^  that  he 
wrote  it  at  the  prisoner's  house  at  Leeds,  the  prisoner  having 
called  him  out  of  the  yard,  and  said  to  him,  ^  I  have  some  money  to 
send  up  this  morning ;  there  is  no  one  about ;  you  will  do  as  well 
as  any  one  else.  I  want  you  to  write  your  name  here ;  I'll  fill  it 
up.'  The  witness  said  he  knew  what  a  bill  of  exchange  was ;  that 
he  left  his  master  to  fill  it  up  as  he  pleased,  and  that  he  was  at  liberty 
to  make  it  payable  at  a  bauKer's  in  London,  if  he  liked,  or  anywhere 
else.  That  ne  himself  had  never  lived  at  Halifax,  nor  received 
authority  from  any  one  there  to  accept  a  bill  for  him.  It  waa 
admitted,  that  at  the  time  of  the  acceptance  being  thus  written,  the 
TOJsoner  intended  to  make  the  drawing  to  be  on  a  Mr.  William 
Wilkinson  at  Halifax^  and  that  there  were  persons  of  that  name 
resident  there,  from  none  of  whom  any  authonty  had  been  received. 
*^  It  was  proved,  that  when  uttered  by  the  prisoner  the  bill  was 
dcawn  as  it  appears  above  set  out  and  accepted,  and  that  over  the 
acceptance  were  the  words,  ^  Payable  at  Smith,  Payne,  and  Co., 
bankers,  London.' 

^*  The  prisoner's  counsel  contended  that  neither  the  bill  nor  the 
acceptance  was  forged  or  altered.  I  overruled  the  objection,  and 
under  my  direction  the  prisoner  was  found  guilty.  Biit  I  desire  the 
opinion  of  the  judges  whether  my  ruling  was  correct." 

Webb'^s  case  (Russ.  &  Ryan,  406)  was  relied  on  for  the  prisoner. 
Chambers  {Overend  with  him),  for  the  prisoner. — The  question 
here  is,  whether  there  was  any  forgery  or  felonious  alteration,  either 
of  the  bill  or  the  acceptance.  First,  there  was  no  forgery  of  the 
acceptance  of  a  bill  of  exchange ;  because  the  acceptance  was  writ- 
ten on  a  blank  piece  of  paper  oy  the  witness,  who  gave  his  master 
authority  to  use  his  name ;  and  when  the  name  alone  was  written, 
the  paper  was  not  a  bill  of  exchange.     In  Reg.  v.  Butterwiek 
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T«t  QunM    (2  Moo.  &  Rob.  196)  it  was  held  by  Parke,  B.,  that  to  constitute 
V*         the  forgery  of  an  acceptance  of  a  bill  of  exchange,  within  1  Wm.  4, 

Bmumksof.  ^5^  gg^  g^  g^  ^hg  instrument  must  be  complete;  and  that  an  instru- 
ment in  the  form  of  a  bill,  but  with  a  blank  left  for  the  drawer'*^s 
name,  was  not  a  complete  bill  of  exchange.  So  in  Abrahams  v. 
Skinner  (IS  Ad.  &  E.  763)  the  same  point  was  decided.  There 
an  acceptance  had  been  written  in  blank  upon  a  piece  of  paper 
stampecl  with  a  die,  which  at  that  time  was  in  use  by  the  Commis> 
sioners  of  Stamps,  but  which  was  discontinued  l)efore  the  time  when 
the  bill  of  exchange  was  made  complete.  The  Court  said,  "  Upon 
the  day  when  the  old  stamps  were  aiscontinued,  the  bill  in  question 
had  in  fact  no  existence :  the  defendant's  name  was  written  on  a 
piece  of  paper ;  and  he  had  given  authority  to  some  one  to  make 
nim  liable,  as  acceptor  of  a  future  bill,  to  any  amount  which  the 
stamp  then  on  the  paper  would  cover ;  but  whether  it  would  ever 
become  a  bill,  and  if  so,  to  what  amount,  and  at  what  date,  and  in 
favour  of  whom,  was  uncertain.'^  Secondly  there  was  no  felonious 
alteration  of,  or  addition  to,  the  acceptance.  The  alteration  or 
addition  consisted  in  directing  the  bill  to  a  wron^  drawee ;  but  the 
direction  of  a  bill  is  no  part  of  the  acceptance.  If  a  bill  is  accepted 
••  John  Thomas,"'  and  is  then  addressed  to  John  Thomas,  of  Liver- 
pool, instead  of  John  Thomas,  of  London,  that  is  no  alteration  of, 
or  addition  to,  the  acceptance.  The  bill  is  a  perfect  instrument, 
although  no  drawee's  name  appears  at  the  comer  of  it ;  and  a  man 
may  be  convicted  of  forging  or  uttering  such  an  instrument  as  a  bill 
of  exchange.  Reg.  v.  Hawkea  (2  Moo.  C.  C.  60)  settles  that 
question,  aoout  which  some  doubt  bad  been  previously  entertained. 
In  Gray  v.  Mihter  (8  Taunt.  789)  an  instrument  was  drawn, 
payable  to  the  drawer  or  his  order  at  a  particular  place,  without 
Demg  addressed  to  any  person  by  name,  and  was  afterwards  accepted 
by  the  person  residing  at  the  place  where  it  was  made  payable ;  and 
it  was  held  that  the  acceptor  was  liable  in  an  action  upon  that 
instrument  as  a  bill  of  exchange.  Dallas,  C.  J.,  there  stated  <'  that 
the  opinion  of  the  Court  was,  that  the  instrument  was  clearly  a  bill 
of  exchange,  &c.,  and  that  the  defendant,  by  accepting  it,  acknow- 
ledged that  he  was  the  person  to  whom  it  was  directed."  Here  the 
acceptance  was  written  before  the  bill  was  drawn ;  but  the  party 
who  accepted  gave  authority  to  his  master  to  use  his  name  as  he 
pleased.  The  acceptance,  therefore,  was  complete  when  the  name 
was  written,  and  the  direction  added  afterwards  cannot  be  made  a 
part  of  it.  Thirdly,  there  was  no  forgery  or  felonious  alteration  of 
the  bill  itself.  It  has  been  decided  that  if  A.  obtains  the  signature 
of  B.  living  and  carrying  on  business  in  one  place,  as  acceptor  of  a 
bill  of  exchange ;  anci  then  directs  it  to  a  non-existing  person  of  the 
same  name,  as  of  a  different  trade  and  living  at  a  different  place,  he 
is  guilty  only  of  a  fraud,  and  not  of  forgery,  either  of  the  bill  or 
acceptance.  That  is  Webb's  case  (Russ.  8z;  K.  405 ;  3  Brod.  &  B. 
S28).  There  was  a  description  given  of  an  imaginary  person,  so  as 
to  deceive  any  person  who  took  the  bill  into  a  belief  that  the  person 
described  was  a  real  person ;  but  in  Bayley  on  Bills  (5th  edit.), 
p.  549)  a  distinction  is  drawn  between  the  case  of  an  existing  and  a 
non-existing  person.     It  is  there  said — <^  If  there  be  two  persons  of 
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the  same  name^  but  of  difFerent  descriptions  or  additions,  and  one    Tri  OMtv 
sign  his  name  with  the  description  or  addition  of  the  other,  it  is  a  ^'    ,, 

forgery.  Thus  if  a  bill  be  addressed  to  A.  B.,  of  London,  a  »'^««"*^*» 
merchant,  and  A.  B.,  not  of  London,  or  not  a  merchant,  accept  it, 
the  acceptance  will  be  a  forgery,  if  there  be  any  A.  B.,  of  London, 
merchant ;  if  there  be  no  person  of « that  name,  description,  and 
addition,  it  will  not."  And  Reof  v.  Webb  is  referred  to ;  out  Rew  v. 
W^b  is  no  authority  for  that  distinction,  which  is  not  taken  in 
Byles  on  Bills  (see  5th  edit,  pp.  247,  248)  or  any  other  text-book 
on  the  subject.  In  WebVs  case,  the  bill  was  addressed  "  To  Mr. 
Thomas  Bowden,  baize  manufacturer,  Romford,  Essex,^  and  the 
acceptance  was,  ^^  Accepted,  Thomas  Bowden.  Payable  when  due  at 
No.  40,  Castle-st.,  Holbom,  London.**^  It  was  proved  that  there  was 
a  Thomas  Bowden,  in  whose  handwriting  the  acceptance  was,  but 
that  no  such  person  ever  carried  on  the  business  of  a  baize  manu- 
facturer at  Romford ;  and  the  judges  decided  that  the  giving  to  the 
acceptor  that  false  description  did  not  constitute  a  forgery;  but  they 
did  not  at  all  decide  that  if  there  had  'been  at  Romford  a  person 
answering  that  description,  it  would  then  have  been  a  forgery. 
Upon  what  ground  can  any  such  distinction  be  maintained  ?  The 
Courts  have  neld  that  there  is  no  distinction  between  forging  the 
name  of  an  existing  person  and  forging  that  of  a  fictitious  person ;  (a) 
and  if  so,  what  distinction  can  there  be  between  adopting  or  giving 
a  false  description  where  there  is  no  person  answering  that  descrip- 
tion, and  adopting  or  giving  a  false  description  where  there  is 
anoUier  person  who  answers  that  description  ?  The  deceit  is  the 
same  in  both  cases. 

Cbesswell,  J. — The  distinction  pointed  out  in  Mr.  Justice  Bay- 
ley^s  book  has  been  acted  upon.  There  was  a  case  tried  before  me 
at  the  Old  Bailey  under  these  circumstances :  The  acceptance  to  a 
bill  purported  to  be  drawn  by  William  Bush,  of  Bristol ;  and  upon 
the  trial  of  the  drawer  before  Baron  Rolfe,  a  witness,  William  Bush, 
not  of  Bristol,  proved  that  he  had  accepted  it.  There  was  a 
William  Bush,  of  Bristol,  and  Baron  Rolfe  directed  an  indictment 
to  be  preferred  against  the  witness.  Upon  that  indictment  he  was 
tried  before  me  and  convicted. 

Chambers, — In  Webb^a  case,  the  prisoner  intended  to  convey  the 
impression  that  there  was  a  Mr.  Bowden  at  Romford  ;  and  if  that 
case  establishes  the  true  rule,  it  must  apply  to  the  present. 

Wilde,  C.  J. — In  Webb's  case  a  real  person  accepted  the  bill, 
and  the  prisoner  made  a  false  representation  as  to  his  business  and 
-place  of  residence. 

Chambers. — The  principles  on  this  subject  are  clearly  laid  down 
in  Forster's  Crown  Law,  116  {Ann  Lewisis  case).  There  the  pri- 
soner was  indicted  for  uttering  a  forged  deed,  purporting  to  be  a 
power  of  attorney  from  Elizabeth  Tmgle,  administratrix  of  her 
father,  Richard  1  ingle,  &c.;  and  a  doubt  was  raised  whether,  since 
there  never  was  such  person  in  rerum  naturd  as  Elizabeth,  the 
daughter  of  Richard,  tne  counterfeiting  a  letter  of  attorney  in  that 
name  and  under  that  description  was  a  forgery  within  the  statute ; 

(a)  JR.  T.  Franeit  (Rasa.  &  R.  209);  LockelVa  case   (1  Leach,  94);    Ta/t't  case 
(1  Leach,  172). 
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Tax  Qgny  but  ten  out  of  eleven  of  the  judges  who  were  present  were  very 
.g^y*  dearly  of  opinion  that  the  prisoner's  case  was  within  the  letter  and 
M«M«i«80F.  mgi^ujng  Qf  ^j,^  Act ;  and  in  that  opinion  Willes,  C.  J.,  who 
was  absent,  concurred.  And  the  reasons  are  given : — ^^  Is  the  deed 
in  question  then  a  false  deed  or  is  it  not  ?  Undoubtedly  it  is.  Was 
it  published  with  intention  to  defraud  P  It  certainly  was.  This 
being  so,  it  would  sound  very  harsh  to  saj  that  the  prisoner's  case 
is  not  brought  within  the  letter  and  meaning  of  the  Act,  because  no 
such  person  ev^  existed  as  Elizabeth  Tingle,  the  daughter  of 
Richard ;  in  other  words,  because  she,  with  an  intention  to  defraud, 
published  a  deed  impossible  to  be  true.  It  may  be  said,  cui  hono^ 
to  what  purpose  will  it  be  to  forge  deeds  or  other  instruments  in  the 
names  ot  persons  who  never  existed  ?  The  naked  state  of  the  pre- 
sent case  answereth  that  question.  Letters  of  administration  to 
B.  T.  had  been  taken  out  in  the  name  of  Elizabeth,  his  supposed 
daughter ;  by  these  letters  an  existence  in  show  and  appearance  is 
^ven  to  Elizabeth,  the  daughter,  and  this  was  efiected  by  a  gross 
miposition  on  the  Court,  and  by  downright  perjury,  so  that  here  is 
a  title  in  show  and  appearance  established  bj^  fraud  and  perjury  in 
a  fictitious  person.  This  title  is  transferred  in  show  and  appearance 
by  the  deed  stated  in  the  case,  and  all  this  is  done  with  intent  to 
defraud  an  innocent  person,  which  clearly  bringeth  the  prisoner's 
case  within  the  letter  and  mischief  of  the  Act."  The  principle  thus 
laid  down  is,  that  to  use  falsely  the  name  of  a  fictitious  person  is  as 
much  forgery  as  the  false  using  of  the  name  of  a  real  person ;  and^ 
therefore,  the  same  rule  of  law  which  excuses  a  person  from  the 
penalties  of  forgery  for  falsely  introducing  a  fictitious  name  or 
description  must  equally  excuse  him  if  he  ralsely  introduces  a  real 
name  or  description.  Reai\.  BoUand  (1  Leach,  83 ;  2  East,  P.  C.  957) 
is  to  the  same  effect ;  and  Reg*  v.  Rogers  (8  Car.  &  P.  6S9)  carries  the 
principle  rather  further,  because  there  it  was  held  that  the  signing 
of  a  bill  of  exchange  in  the  defendant's  own  name  to  represent  a  fic- 
titious firm  was  forgery.  If,  then,  those  cases  lay  down  the  correct 
rule,  and  it  is  immaterial  whether  the  name  used  be  that  of  a 
real  or  fictitious  person,  WebVa  case  is  a  direct  authority  for 
this  defendant ;  because  there  the  drawer  of  the  bill  gave  a  false 
description  of  the  acceptor,  a  description  intended  to  represent 
another  and  difierent  person. 

Cresswbll,  J. — No ;  that  is  wanting  in  WehVs  case. 

Wilde,  C.  J.^-The  contrary  rather  appears.  The  jury  found 
that  there  was  no  such  person  as  Thomas  fiowden;  out  the 
judge  thought  that  there  was,  and  that  the  acceptance  was  his  handr 
writing. 

CAafni^tf.— -But  it  is  stated  that  the  learned  judge  <^  wished 
therefore  for  the  opinion  of  the  judges,  whether,  assuming  that  the 
acceptance  was  the  handwriting  of  Bowden,  the  prisoner,  by  the 
giving,  on  the  fiice  of  the  bill,  Bowden  a  false  description,  and  utter- 
ing the  bill  after  it  was  accepted  by  Bowden,  with  this  false 
description,  with  intent  to  defraud,  brought  himself  within  any  of 
the  counts  of  the  indictment  against  him.  That  was  the  question 
upon  which' the  judges  decided. 

Lord  Dekman^  C.  J. — The  learned  judge  puts  an  imaginary 


CRIMINAL  LAW  CASES.  4^5 

case ;  but  it  certainly  does  not  appear  clearly  whether  there  was  any    Tm  Quuir 
intention  to  represent  any  other  person  as  the  acceptor.  v« 

Cresswell,  J. — The  jury  only  found  that  there  was  no  such  ^"«»«»* 
person  as  Thomas  Bowden ;  though  the  other  questions  had  been 
put  to  them,  whether  he  ever  lived  or  carried  on  business  as  a  baize 
manufacturer  at  Romford,  and  whether  the  prisoner  knew  that  by  so 
addressing  the  bill  he  was  giving  the  acceptor  a  false  description  for 
the  fraudulent  purpose  of  giving  credit  to  the  bill ;  in  which  case  the 
learned  judge  directed  them  to  nnd  him  guilty. 

Aldekson,  B. — Suppose,  in  the  lifetime  of  the  late  Thomas 
Coutts,  a  bill  had  been  drawn  upon  Thomas  Coutts,  banker,  and 
accepted  by  a  Thomas  Coutts  out  of  the  streets  ? 

Chambers. — It  has  been  decided  that  the  fraudulent  addition  of 
the  word  *^  bankers,^  when  the  parties  are  not  so,  will  not  constitute 
a  forgery.  {Rew  v.  Watts,  8  Brod.  &  B.  197;  R.  &  Ry.  436.) 
There  the  prisoner,  having  promised,  in  payment  for  some  goods, 
an  acceptance  by  a  London  banker,  gave  a  bill  addressed  to,  and 
purporting  to  be  accepted  by,  Williams  and  Co.,  bankers,  No.  8, 
Krchin-lane,  London.  It  was  proved  that  Williams,  Burgess, 
and  Co.,  of  No.  20,  Birchin-lane,  had  not  accepted  the  bill,  and 
that  no  other  bankers  of  the  name  of  Williams  and  Co.  were  known 
in  London,  but  no  evidence  was  adduced  to  shew  that  Williams 
and  Co.,  of  No.  3,  Birchin-lane,  had  not  accepted  the  bill ;  and  it 
was  held  that  there  was  no  forgery  proved  against  the  prisoner,  by 
ten  judges  against  one,  Bay  ley,  J.,  oeing  absent.  That  is  an  autho- 
rity to  shew  that  if  you  find  a  person  answering  the  description 
supposed  to  be  false,  and  prove  that  the  acceptance  was  not  digned 
by  that  person,  that  is  not  sufficient  to  prove  a  forgery.  Now,  all 
that  is  done  here  is  to  direct  the  bill  to  Mr.  Wilkinson,  of  Halifax, 
instead  of  Mr.  Wilkinson,  of  Leeda.  The  defendant  intended'  to 
represent  that  Mr.  Wilkinson,  of  Halifax,  was  the  acceptor ;  and 
so  in  Rew  v.  Watts,,  the  defendant  intended  to  represent  that  Messrs. 
Williams,  the  bankers,  were  the  acceptors;'  and  it  is,  thisrefore,  not 
enough  to  shew  that  Mr.  Wilkinson,  of  Hali&x,  did  not  accept. 
In  Halifax,  too,  it  appears  that  there  were  several  persons  of  that 
name ;  and  it  is  not  stated  whether  they  were  of  better  credit  than 
the  real  acceptor. 

Lord  Dekmav,  C.  J. — They  could  hardly  be  of  lower  credit 
than  the  defendants  own  workman. 

Chambers. — The  counts  for  uttering  all  charge  the  uttering  of  a 
bill  of  exchange  theretofore  forged,  &c. ;  so  that  they  stand  upon 
the  same  ground  as  the  counts  for  forging  and  altering. 

Sir  F.  Thesiger  (R.  Hall  with  him)  was  to  have  argued  in  sup- 
port of  the  conviction  ;  but. 

Lord  Devmak,  C.  J.,  after  consulting  the  judges  present,  said, 
*<  We  think  it  quite  unnecessary  to  hear  you.^ 

Cur.  €Uh).  vulL 

Afterwards  the  jud^s  thought  that  the  giving  to  the  acceptor 
upon  the  face  of  the  bill  the  description  of  another  existing  person 
amounted  to  forgeiy. 

Convictum  affirmed. 
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January  22, 1848.  (a) 
The  Queen  v,  Edwakd  Wilsok.  (6) 

Indteimmt^VarioHee'^Forffety  qfa  cheque, 

li  U  afwgvnf  in  A,  tofiU^  a  cheque  with  an  amount  larger  than  that  which  he  U 
authorized  to  ineert,  although  he  mag  have  ajuet  claim  upon  the  drawer /or  the 
larger  amount, 

I%e  indictment  laid  the  name  of  the  drawer  a»  BP Nicolas  it  wae  prooed  to  ba 
dPNicoUt  but  U  wae  held  to  he  no  variance. 

The  Quum  HPHE  prisoner  was  convicted  at  Liverpool  during  the  last  Winter 
V*  X      A8sizes,(c)  before  Coltman,  J.,  who  respited  judgment  and 

Wiuoir.      reserved  the  following  case : — 

The  prisoner  was  tried  before  me  at  the  last  Special  Commission 
for  Liverpool. 

The  indictment  in  the  first  count  charged  that  on,  &c.,  at,  &c., 
tlie  said  E.  Wilson  did  forge  a  certain  warrant  and  order  for  the 
payment  of  money,  which  said  warrant  and  order  for  payment  of 
money  is  as  follows ;  that  is  to  say, 

"  No.  Liverpool,  December  8, 1847. 

<<  To  the  cashiers  of  the  Liverpool  Borough  Bank. 
«  Pay  _—  or  bearer  two  hundred  and  fifty  pounds. 
<'  £!tBO.  Ob.  Od. 

"  John  M^^Nicolk  and  Co." 

with  intent  to  defraud  one  John  M^Nicole. 

There  were  several  other  counts,  to  which  it  is  not  material  to 
advert 

The  prisoner  was  the  clerk  of  John  M^Nicole.  A  bill  for 
156/.  9s.  9d.,  for  which  Mr.  M^Nicole  was  bound  to  provide, 
falling  due  on  the  8th  day  of  December,  Mr.  M^Nicole  on  that 
day  signed  a  blank  cheque  and  gave  it  to  the  prisoner,  directine 
him  to  fill  up  the  cheque  with  the  correct  amount  due  on  the  bill 
(which  was  to  be  ascertained  by  reference  to  the  bill-book),  and  the 
expenses  (which  would  amount  to  about  lOs.),  and,  after  receiving 
the  amount  at  the  Liverpool  Borough  Bank,  to  pay  it  over  to  a 
Mr.  Williamson,  in  order  that  the  bill  might  be  taken  up.  Instead 
of  doing  so,  the  prisoner  filled  up  the  cheque  with  the  amount  of 
SSO/.,  which  sum  he  immediately  received  at  the  bank ;  and,  with- 
out paying  any  part  of  the  money  over  to  Mr.  Williamson,  retained 
the  whole  of  it  in  his  own  possession,  in  satisfaction  of  a  claim  for 
salary,  which  he  alleged  to  be  due  to  him,  and  in  support  of  which 
he  gave  some  evidence ;  but  which  his  master,  on  his  cross-examina- 
tion, entirely  denied  to  be  due.  On  the  day  after  the  receipt  T>f  the 
money  on  tne  cheque,  he  sent  in  an  account  of  his  claim,  giving  his 
master  credit  for  the  sum  received  on  the  cheque. 


Before  the  same  judges  who  heard  the  last  case. 
Reported  hy  A.  Bittlbbton,  Esq.,  Barrister-at  law. 
See  antif  p.  360. 
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It  was  objected,  on  behalf  of  the  prisoner,  that  the  signature  of  Tm  Qiam 
the  prosecutor  to  the  cheque,  as  set  out  in  the  indictment,  being  *» 

John  M*^Nicole  and  Co.,  and  the  signature  to  the  cheque  proved,  *"*** 
John  M'^NicoU,  there  was  a  variance.  I,  however,  overruled  the 
objection,  being  of  opinion  that  the  substituting  of  the  letter  **  e  '^ 
for  "  1  '^  did  not  make  it  a  diflFerent  name.  See  Williams  v.  Ogle 
(2  Str.  889);  Aleberryv.  Walby  (1  Str.  281);  Reg.  v.  Drake  {9.  Salk. 
660)  ;  Rex  v.  Beach  (Cowp.  280)  ;  Rew  v.  Hart  (1  Leach,  14f6). 

It  was  further  objected,  that  as  the  signature  to  the  cheque  was 
the  genuine  signature  of  Mr.  M^NicoU,  and  as  the  prisoner  was 
entrusted  to  fill  it  up  for  a  specified  sum,  the  filling  it  up  for  a 
different  sum,  though  it  was  a  breach  of  trust,  could  not  be  consi- 
dered  as  a  forgery.  I  held,  on  the  authority  of  the  case  of  Reg.  v. 
Hart  (1  Moody's  C.  C.  486)  and  Reg.  v.  Bateman  (1  Cox's 
Criminal  Cases,  186),  that  it  was  a  forgery. 

It  was  further  urged  that  there  was  no  proof  of  an  intention  to 
defraud  Mr.  M^NicoU,  but  only  to  obtain  from  him  a  sum  of 
money  which  the  prisoner  might  honestly  have  supposed  to  be  due 
to  him. 

With  reference  to  this  point,  I  told  the  iury  that  if  they  were 
satisfied  that  the  prisoner  was  authorized  only  to  fill  up  the  cheque 
for  the  amount  ol^  the  bill  and  expenses,  and  to  pay  the  proceeds 
to  Williamson,  and  that  he  filled  it  up  for  a  larger  sum,  and 
applied  the  money  when  received  to  his  own  purposes,  that  was 
evidence  for  their  consideration  of  an  intention  to  defraud  Mr. 
M*^Nicoll,  as  alleged  in  the  indictment. 

The  iury  found  the  prisoner  guilty ;  but,  entertaining  some 
doubt  wnetber  the  conviction  was  right,  I  forbore  to  pass  sentence 
on  him,  and  request  the  opinion  of  the  judges  thereon. 

W.  B.  Brett  J  for  the  prisoner. — U  pon  the  point  of  variance  the  law  is 
dear ;  and  the  only  question  is,  whether  the  Court  can  say  that  the 
two  names  are  so  identical  in  sound  that  no  person  could  be  misled. 
Upon  the  other  point,  this  is  distinguishable  fromi?^;^.  v.  Hart  (1  Moo. 
C.  C.  486),  because  the  prisoner  had  a  certain  amount  of  discre- 
tion to  exercise  in  the  present  case ;  whereas  in  Harfs  case  he  had 
none;  and  therefore  it  was  decided  that  a  forgery  had  been 
^mmitted  by  filling  up  the  acceptance  for  a  larger  sum  than  his 
authority  warranted.  Lastly,  upon  the  intent  to  defraud  M^NicoU^ 
the  evidence  proved  that  tne  prisoner  had  a  botid  fde  claim  upon 
his  master  for  the  larger  amount ;  and  if  he  had  that  claim,  or  bona 
fide  believed  that  he  had  it,  there  was  no  intention  to  defraud. 

CoLTMAN,  J. — My  doubt  was  whether  I  ought  not  to  have  left 
that  question  to  the  jury. 

Aldkbson,  B. — vVe  can  only  take  it  now  that  the  prisoner  had 
a  real  claim  for  200/. ;  you  are  not  at  liberty  to  go  mto  the  evi« 
denoe. 

Cur.  ado.  vuU. 

The  judges  who  heard  the  argument  afterwards  assembled  to 
consider  the  case ;  and  were  of  opinion  that  the  jury  had  been  pro^ 
perly  directed,  and  that  the  conviction  was  right. 

Convictum  affirmed* 


428  CRIMINAL    LAW  CASEa 


CROWN  CASE  RESERVED. 

January  9Sty  1848. 
The  Queen  v.  James  Dealtry.  (a) 

htdieimeni  affoimt  a  bankrupt  for  not  sumndermg  to  hU  eommUrionSmdinee. 

J,  D,  was  duly  adjudged  a  bankrupt  in  the  Court  of  Bankruptcy  at  M.,  to  wkieh  the 
flat  against  him  had  been  re/erred.  In  that  court  there  were  two  commissionerSf 
who  sat  separately ;  but  the  whole  Court  of  Bankruptcy  at  M.  was  under  one 
buUding,  in  which  a  board  was  exhibited,  stating  the  fiats  pending,  and  the  name  of 
the  commissioner  to  whom  they  had  been  allotted.  The  fiat  in  question  had  been 
allotted  to  Mr,  J,,  who  issued  his  summons  to  the  bankrupt,  requiring  him  to 
appear  **  before  the  commissioner  acting  in  prosecution  of  the  said  fiat,  at  the  said 
district  Court  of  Bankruptcy  at  M/'  The  summons  was  headed,  **  In  H,  M» 
District  Court  of  Bankruptcy  at  M,,"and  recited  merely  that  a  fiat  had  been  issuod 
against  the  bankrupt,  and  that  he  had  been  duly  adjudged  bankrupt.  Upon  am 
indictment  against  him  for  not  surrendering  to  the  district  Court  qf  Bankruptcy  at 
J£,  it  was  proved  that  he  had  not  appeared  at  the  Court  of  Bankruptcy  at  Jf.  at 
all,  nor  before  Mr,  J, ,  either  there  or  at  any  other  place.  It  was  objected,  firsi^ 
that  the  summons  was  insufficient,  for  not  expressly  stating  that  the  fiat  had  beem 
referred  to  the  District  Court  of  Bankruptcy  at  M.,  or  that  the  prisoner  had  beem 
duly  adjudged  a  bankrupt ;  second,  that  evidence  ought  to  have  been  given  thai 
the  prisoner  had  not  appeared  at  all  brfore  Mr,  H.  8,,  the  other  commissioner  r— 

ffeld,  that  none  of  these  objections  could  be  sustained,  and  that  upon  the  above  ««^ 

.    dence  the  prisoner  had  been  properly  convicted. 

Tkk  QiroK  riiHE  prisoner  was  tried  at  the  last  Winter  Assizes,  at  Liverpool, 
^*  A      before  Alderson,  B.,  and  convicted  upon  an  indictment  for  not 

EAvm.  surrendering  to  his  commission  at  the  Manchester  District  Court  of 
Bankruptcy. 

The  learned  judge  reserved  the  following  case  for  the  considera- 
tion of  the  judges ; — 

The  prisoner  was  tried  before  me,  at  Liverpool,  during  the  last 
Winter  Assizes,  for  not  surrendering  to  his  commission.  It 
appeared  that  a  fiat  in  bankruptcy  issued  against  him  on  the  81st  of 
May,  1844,  directed  to  the  Court  of  Bankruptcy  at  Manchester,  on 
which  he  was  duly  adjudged  a  bankrupt.  There  were  two  com* 
missioners  of  the  Court  of  Bankruptcy  at  Manchester,  Mr.  Jem> 
mett  and  Mr.  Skirrow,  at  the  time  of  the  fiat  issued.  It  appeared 
in  evidence  that  the  whole  Court  of  Bankruptcy  was  under  one 
building  at  Manchester,  and  that  the  practice  was  to  allot  the  fiats 
in  rotation  to  each  commissioner,  and  that  in  the  court  there  was 
affixed  a  board,  stating  the  fiats  pending,  and  the  name  of  the  com- 
missioner to  whom  they  had  been  so  respectively  allotted  in  rotation. 
This  fiat  was  allotted  in  due  course  to  Mr.  Jemmett.  The  sum- 
fiions  to  the  prisoner  was  as  follows  :— 

**  In  Her  Majesty's  District  Court  of  Bankruptcy  at  Manchester. 

^^  Bankrupts  summons. 
.    <*  Whereas,  a  fiat  in  bankruptcy,  dated,  &c.,  has  been  issued 
Ugainst  you,  James  Dealtry,  of  Burslem,  in  the  county  of  Staffcwd, 
grocer,  &c.,  and  you  having  been  duly  adjudged  bankrupt, — I,  the 

(tf)  Reported  by  A.  Bittlbstok,  Esq.,  BftrrUtfr«at-Uw. 
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undersigned  commissioner,  of  the  above-mentioned  District  Court   Turn  Qmv 
of  Bankruptcy,  do  hereby  summon  and  require  ^ou,  the  said  J.  D.,     d-^TL 
personally  to  be  and  appear  before  the  commissioner  acting  in  the  ^* 

prosecution  of  the  said  nat,  at  sight  hereof,  on  the  25th  day  of  June 
inst.,  at  twelve  o^clock  at  noon  precisely,  at  the  said  District  Court 
of  Bankruptcy  in  Manchester,  tnen  and  there  to  be  examined,  and 
to  make  a  full  and  true  discovery  and  disclosure  of  all  your  estate 
and  effects,  according  to  the  direction  of  the  statutes,  &c.  Given 
under  my  hand  this  5th  day  of  June^  1844. 

«  W.  T.  Jemmett, 
"  To  James  Dealtry,  "  Commissioner.** 

**  The*  above-named  banlcrupt.'* 

There  was  evidence  that  the  prisoner  had  not  appeared  at  the 
Manchester  Court  of  Bankruptcy  at  all ;  or  before  Mr.  Jemmett, 
either  at  the  Manchester  Court  of  Bankruptcy  or  at  any  other  place ; 
but  no  such  proof  was  given  as  to  Mr.  Skirrow,  the  other  commis-  " 

doner.  The  other  necessary  facts  were  proved,  to  establish  the 
guilt  of  the  prisoner. 

Mr.  Cobbett,  for  the  prisoner,  contended  that  the  summons  was 
not  sufficient,  inasmuch  as  it  did  not  expressly  inform  the  prisoner 
diat  the  fiat  had  been  referred  to  the  Manchester  Court  of  Bank- 
Kuptcy.  I  thought  that  the  fact  of  the  fiat  having  been  so  referred* 
iBade  the  summons  sufficient. 

He  also  contended  that  the  summons  should  have  contained  a 
stkitement  that  the  prisoner  had  been  duly  adjudged  a  bankrupt.  I 
thought  this  objection  answered  by  the  proof  of  the  fact  or  such 
adjudication,  prior  to  the  issuing  of  the  summons. 

He  also  contended  that  some  further  evidence  of  the  prisoner's^ 
not  having  surrendered  himself  to  Mr.  Skirrow  should  have  been 

e'ven.     I  thought  proof  of  his  not  having  surrendered  himself  to 
[r.  Jemmett,  nor  at  the  Court  of  Bankruptcy  at  Manchester,  was 
mfficient. 

The  jury  found  these  facts  successively  against  the  prisoner,  and 
he  was  found,  on  the  whole  case,  guilty,  and  ordered  to  be  trans- 
ported for  seven  years. 

I  request  the  opinion  of  the  judges  on  the  question  whether  I 
rightly  overruled  Mr.  Cobbett's  successive  objections. 

The  same  judges  considered  this  as  the  last  two  cases,  and  were^ 
of  opinion  that  the  prisoner  was  properly  convicted. 

Conviction  affirmed. 
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WESTERN  CIRCUIT. 

Hampshire  Summer  Assizes,  1847. 
Winchester. 
(Before  Mr.  Justice  Williams.) 
The  Queek  v.  Abbott,  (a) 

Fal»e  preieneeg — IndietmenL 

A/al99  pr§imee,  knowingly  made  to  obtain  money,  is  itulietable,  though  the  imfuy  ha 
obtained  by  meam  qfa  contract  which  the  proeeeutor  wot  induced  by  thefalaon 
hood  to  make;  Reg.  o.  Kenrick  (5  Q.  B.  49)  supported, 

Tas^ouv   npHE  prisoner  was  indicted  for  obtaining  monejr  under  false 
.  ^'  J.       pretences.     The  indictment  stated  that  the  prisoner  having 

''^^'      in  his  possession  divers  pounds  weight  of  cheese  of  little  value,  anul, 
of  inferior  quality,  and  contriving  and  intending  to  cause  it  to  be 
believed  and  supposed  that  the  said  cheese  was  of  good  flavour  and? 
excellent  quality ;  and  also  having  in  his  possession  divers  pieces  of 
other  cheese,  called  tasters,  of  good  flavour,  taste,  and  quality^, 
and  contriving  and  intending  to  cheat  and  defraud  one  J.  Chandler' 
of  his  moneys,  on  the  S9th  of  June,  184>79  with  force  and  arms. 
Sec.,,  unlawfully  and  knowingly  did  falsely  pretend  to  the  said  J. 
Chandler  that  the  said  pieces  of  cheese  callea  tasters,  which  be,  the 
said  J.  Abbott,  then  and  there  produced  and  delivered  to  the  said 
J.  C,  were  part  and  parcel  of  the  said  cheese  he,  the  said  J.  A., 
then  offered  for  sale;  and  that  the  said  cheese  was  of  good  and 
excellent  quality,  flavour,  and  taste ;  and  that  every  pound  weight 
of  the  said  cheese  was  worth  fivepence-halfpenny,  and  was  of  the 
^alue  of  fivepence-halfpenny.    By  means  of  which  said  several  pre*. 
(tenees,  the  said  J.  A.  did  then  and  there  unlawfully  obtain  of  and 
from  Ae  said  J.  C.  the  sum  of  13/.  of  the  moneys  of,  and  with  intent 
'<to  cheat  and  defraud  him  of  part  of  the  said  moneys,  &c. ;  whereas 
the  said  pieces  of  cheese  which  the  prisoner  deliva^  to  the  said 
-.J.  Chandler  were  not  part  of  the  said  cheese  which  the  prisoner 
oiFered  for  sale ;  and  whereas  the  said  cheese  was  not  of  good  and 
"excellent  quality,  flavour,  and   taste;  and  whereas  every  pound 
weight  of  the  said  cheese  was  not  of  the  value  of  fivepence^half- 
{panny,  &c.,  which  the  prisoner  well  knew,  against  the  form  of  the 
statute,  &c. 

The  evidence  was,  that  the  prisoner  attended  Fareham  Cheese 
Fair  with  a  large  .quantity  of  cheese  for  sale,  and  that  to  induce  the 
prosecutor  to  purchase  some,  he  had  offered  him,  in  the  usual  way, 
^*  tasters,^  which  the  prisoner  took  from  the  cheese,  as  the  prose- 
cutor believed ;  when,  in  truth,  after  taking  the  taster  out  of  the 
cheese,  he  had  adroitly  changed  the  *'  taster,*^  and  substituted 
some  that  he  had  ready  prepared,  and  which  was  of  excellent 
quality.     This  was  repeatea  several  times,  without  the  prosecutor's 

(a)  Reported  hf  E.  Wiss,  Esq.,  Bttritter-tUlaw. 
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diflcovering  the  trick ;  and  he,  upon  the  faith  of  the  tasters  having    Tms  Qonir 
been  taken  from  the  cheese,  purchased  a  large  quantity.    On  taking  ^ 

them  away,  he  discovered  that  they  were  worthless,  and  in  no  way  '^"' 

resembling  the  **  tasters.**    This  trick  of  the  prisoner  had  been 
observed  by  a  bystander,  and  he  was  taken  into  custody. 

Missing  {ana  Poulden^  who  defended  two  otherprisoners,  under 
similar  circumstances)  objected  that  this  was  no  ofience,  as  it  came 
within  the  rule  of  caveat  emptor^  and  was  a  mere  breach  of  war> 
ranty.  They  also  objected  that  the  evidence  shewed  that  the 
mcmey  was  obtained,  not  by  reason  of  the  tasters,  but  by  the  con- 
tact then  made.  Res  v.  Coddingtan  (1  C.  &  P.  661)  and  Reg. 
r.  Beed  (7  C.  &  P.  848)  were  dted. 

His  LoKBSHip  referred  to  R^.  v.  Kenrick  (5  Q.  B,  4f9),  and  after 
hearing  Wise  in  support  of  the  indictment,  said  he  haa  no  doubt 
that  the  circumstances  constituted  an  offence  within  the  statute,  if 
the  jury  should  be  satisfied  with  the  evidence,  but  that  he  would 
consult  the  Lord  Chief  Justice  as  to  the  other  point.  Upon  his 
return,  he  gave  his  judgment  as  follows : — 

The  objection  is,  that  in  truth,  the  effect  of  the  false  pretences  is 
not  that  tne  money  was  immediately  obtained  from  the  prosecutor^ 
but  that  he  was  induced  thereby  to  enter  into  a  contract  with  the 
defendant  for  cheeses  to  be  delivered,  and  by  reason  thereof  h^  paid 
the  money.  There  are  certainly  difficulties  and  doubts  upon  this  sub- 
ject, but  under  Reg.  v.  Kenrick  (5  Q.  B.  49),  I  think  the  point  is 
decided  against  the  prisoner.  It  is  impossible  to  doubt  that  in 
that  case  the  subject-matter  of  the  false  pretence  and  contract  was 
delivered,  but  the  contract  was  not  stated  in  the  indictment. 
Sitting  here,  therefore,  I  cannot  overrule  that  decision,  although, 
in  point  of  fact,  it  was  not  necessary  for  the  Court  there  to  decide 
that  particular  point.  I  will,  however,  reserve  the  question  for  the 
consideration  of  the  fifteen  judges.  The  prisoner  was  found  guilty  ; 
but  bail  being  taken,  judgment  was  postponed.  The  same  course 
was  taken  in  the  two  otner  cases. 

The  cases  were  considered  by  the  judges.  Pollock,  C.  B., 
Pabkx,  B.,  Aldsrson,  B.,  Rolfe,  B.,  Coltman,  J.,  Maulb,  J., 
Williams,  J.,  Colxridge,  J.,  Wightman,  J.,  and  Erle,  J.» 
and  they  were  unanimously  of  opinion  that  the  conviction  was  right, 
on  the  authority  of  Reg.  v.  Kenrick  (5  Q.  B.  49). 

Conviction  affirmed. 
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CROWN  CASE  RESERVED. 

Mickaelmaa  Term^  1847* 
The  Queen  o.  Geoboe  Hawes.  (a) 

Biffiimjf^-'Marriaffe  in  a  pUee  r§§i9imred  trnder  Hat,  6  jr  7  Wm*  4,  e.  8S* 
Ifpon  an  indictment  for  bi^my  it  appeared  that  the  prieoner  was  married  to  hieflfot 
wife  in  a  place  which  had  been  registered  pursuant  to  6  ^  7  Wm.  4,  e.  85.  It  waa 
proved  that  notice  of  the  marriage  had  been  given  to  the  superintendent  registrars 
but  that  notice  was  not  produced  by  him.  T^e  register  qf  the  marriage  and  qftha 
building  were  however  produced  and  read.  It  was  objected  that  there  ought  fa 
have  been  further  evidence  that  due  notice  was  given  to  the  superintendent  registrar  r 
that  he  issued  his  certificate  thereon,  and  that  the  marriage  was  celebrated  in  the 
building  specified  in  that  notice  and  certificate : — 
Heldf  that  the  emdenee  given  proved  a  sufficient  primdfkcie  case,  and  that  the  eo«- 
viction  was  right.] 

Ita  QuuM  nnHE  prisoner  was  tried  and  convicted  before  Pollock,  C.  B., 
„  *•  Jl.        upon  an  indictment  for  bigamy,  at  the  Liverpool  Summer 

^^  *  Assizes,  1847 ;  but  the  learned  judge  postponed  his  sentence,  and 
reserved  the  following  case  for  the  consideration  of  the  judges: — 

The  prisoner  was  tried  and  found  guilty  before  me,  for  bigamy^ 
at  the  Summer  Assizes  for  Liverpool,  1847.  The  indictment  was 
in  the  usual  form ;  certain  objections  were  taken  to  the  conviction, 
and  I^discharged  the  prisoner  on  his  own  recognizance,  in  order  that 
I  might  take  the  opinion  of  the  judges  upon  the  points  submitted 
on  behalf  of  the  prisoner.  It  appeared  in  evidence  that  the 
prisoner  was  married  to  his  first  wife  on  the  9th  July,  1841,  in  a 
place  called  the  Israelite  Sanctuary,  which,  although  bearing  that 
name,  was  not  Jewish.  The  first  marriage  professed  to  be  under 
the  provisions  of  the  late  Act,  6  &  7  Wm.  4,  c.  85.  He  was  mar- 
ried to  his  second  wife  on  the  7th  of  September,  1846.  The  first 
wife  was  seen  alive  on  the  Saturday  previous  to  the  trial.  To 
prove  the  validity  of  the  first  marriage,  which  alone  was  the  subject 
of  question,  the  step-father  of  the  first  wife  was  called  to  prove  that  he 
was  present  at  the  marriage  of  the  prisoner  with  his  (tne  witness's) 
step-daughter,  and  that  notice  of  the  marriage  was  duly  given  to 
the  superintendent  registrar.  But  the  superintendent  registrar  did 
not  produce  it  on  his  examination ;  he  said,  if  he  had  received  it, 
he  had  left  it  at  home.  The  prisoner  and  his  first  wife  lived  together 
ten  months.  The  superintendent  registrar  produced  the  register 
returned  to  him  from  Whitehead,  the  registrar. 

Whitehead,  the  registrar,  proved  that  he  was  present  at  the 
marriage,  that  it  was  registered,  that  th«  parties  signed  their  names, 
and  he  witnessed  it. 

The  register  was  then  read.  Mr.  Higginbottom,  the  superin- 
tendent registrar,  produced  the  register  of  the  place  where  the 
marriage  was  celebrated,  and  the  certificate  he  issued  was  produced 
and  proved  by  him.  By  sec.  4  of  the  Marriage  Act  (6  &  7  Wm. 
4,  c.  86),  it  is  enacted,  "  That  in  every  case  of  marriage  intended  to 
(a)  Reported  by  ▲•  BirrLBSTON,  Esq.,  Bairifter-at-law. 
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be  solemnized  after,  &c.,  according  to  any  form  authorized  by  this   Thi  Qirinr 
Act,  one  of  the  parties  shall  ^ve  notice  under  his  or  her  hands,  in  the  ^' 

form  of  Schedule  (A)  to  this  Act  annexed,  or  to  the  like  effect,  to  "^'^"• 
the  superintendent  registrar  of  the  district  within  which  the  parties 
shall  have  dwelt  for  not  less  than  seven  days  thea  next  preceding ; 
or  if  the  parties  dwell  in  different  districts,  to  the  superintendent 
registrar  of  each  district,  the  notice  to  state  {inter  alia)  the  church 
or  other  building  in  which  the  marriage  is  to  be  solemnized.'" 

By  sec.  7,  <*  After  the  expiration  of  (in  this  case)  twenty-one 
days  after  the  entry  of  such  notice,  the  superintendent  registrar,  if 
requested,  shall  issue  under  his  hand  a  certificate  in  the  form  of 
Schedule  (B).'' 

Sec.  14  enacts,  '^  That  no  marri^e  shall  be  solemnized  until 
after  the  expiration  of  twenty-one  days  after  the  day  of  the  entry 
of  such  notice  as  aforesaid.^ 

Bj  sec.  20,  *^  After  the  expiration  of  the  twenty-one  days,  the 
marriage  may  be  solemnized  in  the  registered  building  stated  as 
aforesaid  in  the  notice  of  such  marriage,  between  and  by  the  parties 
described  in  the  notice  and  certificate,  according  to  such  form,  &c. : 
Provided  that  every  such  marriage  shall  be  soTemnized,  with  open 
doors,  between  the  hours  of  eight  and  twelve  in  the  forenoon,  in  the 
presence  of,  &c.'*' 

By  sec.  42,  it  is  enacted,  ^^  That  if  any  persons  shall  knowingly 
and  wilfully  intermar^,  &c.,  in  any  place  other  than  the  registered 
building  specified  in  the  notice  and  certificate  as  aforesaid,  or  with« 
out  due  notice  to  the  superintendent  registrar,  or  without  certificate 
of  notice  duly  issued,  tne  marriage  of  such  persons,  except  in  any 
case  hereinafter  excepted  (the  present  case  not  being  one),  shall  I)e 
null  and  void.*^ 

By  sec.  25,  it  is  enacted,  '^  That  after  any  marriage  shall  have 
been  solemnized,  it  shall  not  be  necessary,  in  support  of  such  mar- 
riage, to  give  any  proof  of  the  actual  dwelling  of  either  of  the  par* 
ties  previous  to  the  marriage  within  the  district  wherein  such 
marriage  was  solemnized,  for  the  time  required  by  this  Act,  or  of 
the  consent  of  any  person,  whose  consent  thereunto  is  required  by 
law ;  nor  shall  any  evidence  be  given  to  prove  the  contrary  in  any 
suit  touching  the  validity  of  such  marriage.'" 

It  was  contended,  on  behalf  of  the  prisoner,  that  it  was  incum- 
bent on  the  prosecution,  in  order  to  support  their  case,  to  shew  that 
the  first  marriage  was  celebrated  in  the  registered  building  specified 
in  the  notice  and  certificate;  to  prove  that  due  notice  had  been 
given  to  the  superintendent  registrar,  and  that  the  certificate  of  the 
notice  had  been  duly  issued,  and  that  the  express  exception  in 
sec.  25  tends  to  establish  the  necessity  of  proving,  in  <*  support  of 
such  marriage,''  the  other  preliminaries  required  by  the  Act. 

In  Michaelmas  Term  last,  several  of  the  judfges  assembled  to 
consider  this  case,  and  were  of  opinion  that  the  evidence  produced 
to  prove  the  first  marriage  was  sufficient. 

Conviction  affirmed. 
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CROWN  CASE  RESERVED. 

Easter  Term^  1847. 
The  Queen  t?.  John  Jones,  (a) 

Sending  threatening  letter — Indictment, 

An  indictment /or  sending  a  threatening  letter  stated  that  one  R,  had  lately  built  and 
completed  a  house;  and  then  charged  that  the  prisoner  feloniously  sent  to  one  L.  a 
certain  letter,  threatening  to  bum  the  house  so  built  by  the  said  R.  Upon  objection 
taien  that  the  indictment  ought  to  have  charged  a  sending  to  R,:^' 

JBeldf  that  the  indictment  was  bad  on  that  ground, 

Th»  Qubik  XT  PON  the  trial  of  the  prisoner  before  Wightman,  J.,  at  the 
1^  Cardigan  Spring  Assizes,  1847,  the  learned  judge  reserved 
the  following  case : — 

The  prisoner  was  convicted  before  me  at  the  Cardigan  Spring 
Assizes,  1847,  upon  the  third  and  fourth  counts  of  an  indictment, 
upon  the  4  Geo.  4,  c.  54,  s.  3,  charging  him  with  sending  threatening 
letters. 

The  counts  were  as  follows : — 

Third  Count.—"  And  the  jurors,  &c.,  do  further  present,  that 
before  and  at  the  time  of  the  committing  of  the  offence  and  felony 
next  hereinafter  mentioned,  the  said  Mary  Lewis,  the  daughter  of  the 
said  Thomas  Lewis,  who  then  resided  and  still  resides  at  Deryodin 
aforesaid,  near  Llanbadarodin,  in  the  said  county  of  Cardigan,  was 
about  to  be  married  to  the  said  John  Rowlands,  and  the  said  John 
Rowlands  had  then  finished  and  completed  a  house  at  Treevem£Eich, 
in  the  parish  of  Llanbadaen  Odwyn  aforesaid,  in  the  said  county,  for 
the  future  dwelling  of  himself  and  his  said  intended  wife,  as  soon  as 
he  should  be  married  unto  her.  And  that  the  said  John  Jones, 
on  the  day  and  year  first  aforesaid,  with  force  and  arms,  at  the 
parish  of  Lampeter  Pont  Stephen  aforesaid,  in  the  county  afore- 
said, knowingly,  wilfully,  and  feloniously  did  send  a  certain  letter 
to  the  said  Thomas  Lewis,  and  directed  to  the  said  Thomas  Lewis, 
by  the  name  and  description  of  Mr.  Thomas  Lewis,  Deryodin, 
near  Llanbadaen  Odwyn,  Cardiganshire,  with  a  certain  fictitious 
name,  to  wit,  the  name  of  Rebecca,  subscribed  thereto,  threatening 
to  bum  the  house  aforesaid,  so  built  by  the  said  John  Rowlands  as 
aforesaid,  the  said  John  Rowlands  bem^  then  and  there  one  of  her 
said  Majesty's  subjects,  and  which  said  last-mentioned  letter  is  as 
follows ;  that  is  to  say, 

"  *  Lampeter,  January  14, 1847. 
«<  <  Sir,— I  have  hear  about  the  country  you  that  prepare  the 
daughter  for  that  purpose  to  put  her  on  the  unjust  premise  of 
Treevemfach  [meaning  the  said  house  so  built  by  the  said  John 
Rowlands,  at  Treevemfach  aforesaid].  Take  notice,  as  so  soon 
as  you  completed  that  I  will  send  up  to  you  theservant'^s  daughters, 

(a)  Reported  bj  A.  Bitixbiton,  Eiq.,  Butittcr«tt4aw. 
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and  they  will  burn  the  whole  you  had  in  your  occupy  [meaning  Tki  Qubih 

the  said  house  amongst  other  things]  and  your  daughter  to  it. — ^I  .  ^'. 

am.  Sir,  your  most  obedient  servant,  ^""' 

***  Rebecca. 

"  *  You  as  proper  fool  to  give  the  outwited  wench  to  the  roguish 
thief  man  worse  malidous  deceitful  [meaning  the  said  John  Row- 
lands] you  purpose  to  put  her  to  beginning  living  upon  the  felony 
property  of  Treevemfach  [meaning  the  said  house]  and  I  will  take 
care  of  you  in  forthwith.  1  am  very  sorry  for  the  poor  people  pay 
upwards  and  400Z.  for  the  land.' 

*'  Against  the  form  of  the  statu te,^^  &c. 

The  letter  stated  in  the  fourth  count  was  to  the  same  effect. 

The  evidence  was,  that  the  letter  mentioned  in  the  third  count 
was  in  the  handwriting  of  the  prisoner,  and  was  found  in  a  cleft 
stick  stuck  into  the  ground,  close  to  the  residence  of  Lewis,  to 
whom  it  was  addressed. 

The  letter  mentioned  in  the  fourth  count  was  also  in  the  pri-  v 

soner's  handwriting,  and  was  sent  by  the  post,  and  delivered  by  the 
postmaster  to  Lewis,  to  whom  it  was  addressed.  Both  letters  were 
shewn  Inr  Lewis  to  Rowlands.  The  prisoner  had  once  been  the 
owner  of  the  premises  in  question,  which  were  called  Treevemfach, 
and  lost  them  by  an  ejectment,  which  he  considered  wrongfully 
brought,  and  that  he  had  been  unjustly  deprived  of  them. 

Lewis,  to  whom  the  letters  were  addressed,  had  been  tenant  and 
occupier  of  the  premises  after  the  prisoner  had  lost  them,  and  after 
Lewis,  Rowlands  had  become  tenant,  and  had  built  a  house  on  the 
premises,  preparatory  to  his  marriage  with  Lewises  daughter,  and 
was  the  occupier  of  the  premises,  though  he  did  not  live  in  the 
bouse  at  the  time  the  letters  were  written. 

At  the  time  the  letters  were  sent,  the  house,  though  built,  was  not 
finished  nor  habitable;  it  had  neither  doors  nor  windows,  but  was 
roofed  in  and  the  floors  were  laid. 

It  was  objected  for  the  prisoner,  that  the  letters  contained  no 
tlireat  to  bum  the  house ;  that  the  house,  being  unfinished,  was  not 
a  house  within  the  meaning  of  the  statute;  that  the  letters  were 
addressed  to,  and  intended  ror,  Lewis,  and  not  for  Rowlands ;  and 
that  the  indictment  should  have  stated  that  the  letter  was  ;sent  to 
Rowlands,  or  that  he  received  it. 

The  jury  were  of  opinion  that  the  prisoner  wrote  and  sent  the 
letters,  intending  that  they  should  reach  Rowlands  as  well  as  Lewis ; 
that  the  premises  mentioned  in  the  letters  were  those  in  the  posses- 
sion  of  Rowlands,  including  the  house;  and  found  the  {)risoner 
guilty  upon  both  counts.  I  request  the  opinion  of  the  judges, 
whether  the  prisoner,  upon  this  indictment  and  these  facts,  was 
properly  convicted.  JR.  v.  Paddle  (Russ.  &  Ry.  484)  and  J?.  ▼. 
Burridge  (2  Moo.  &  Rob.  S96)  were  referred  to.(a) 

In  Easter  Term  twelve  of  the  judges  thought  the  indictment 
bad. 

Judgment  arrested. 

(a)  See  Beg.  t.  Orimwade  (1  Den.  C.  C.  30 ;  1  Cox,  C.  C.  67»  85). : 
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CROWN  CASE  RESERVED. 

Easter  Term,  1847. 
The  QtTEEN  v.  John  Bbooks  and  William  6iBsoN«(a) 

Night-poacMng-^Stai.  9  Qeo,  4,  c.  64 — Conmmkcement  of  proiecution  wiikim  a 

year, 

7%e  stat,  9  Oeo.  4,  c.  64,  s,  4,  reqtdret  proteeutiotu  under  that  Act  to  be  eommemeai 

within  a  year .- — 
Held,  vpon  m  indieimmtfornigkt ^poaching p  that  thai  prtmtUm  ie  eompUed  with  ^ 

the  i^rmatUm  ie  laid  before  the  magistratee,  and  the  prieonere  are  t^rehemded 

within  the  year,  although  the  indictment  it  not  preferred  till  after  the  year  hat 

elt^eed, 

Thi  Qoskn    T  TPON  the  trial  of  the  prisoners,  at  the  Chester  Spring  Assizes, 

V.  \J      the  learned  judge  reserved  the  following  case  :— 

Bmou  and       "pjjg  prisoners  were  convicted  before  me  at  the  Chester  Spring 
"*®"*      Assizes,  184j7,'  of  night-poaching.     The  indictment  was  upon  the 
9  Geo.  4,  c  69. 

By  the  4th  section,  ^'  The  prosecution  for  every  offence  puniah- 
able  by  indictment  by  virtue  of  that  Act  shall  be  commenced 
within  twelve  calendar  months  after  the  commission  of  the  offence." 
The  offence  in  this  case  was  committed  on  the  4th  of  December, 
1845.  The  information  before  justices  and  warrant  were  on  the 
19th  of  December,  1845.  Brooks  was  apprehended  and  ccnn- 
mitted  5th  of  September,  1846;  Gibson  apprehended  and  ocmi- 
mitted  gist  of  October,  1846.  Indictment  preferred  5th  of  Apii], 
1847. 

I  request  the  opinion  of  the  judges,  whether  the  prosecution  was 
commenced  in  time.  (1  East's  F.  C.  186 ;  Rex  v.  WaUaoe^  R.  h 
R.  C.  C.  369.) 

Most  of  the  judges  assembled  in  Easter  Term  to  consider  the 
case;  and  all  who  were  present  thought  that  the  prosecution  was 
in  time. 

Conciction  afflrmed. 

(a)  Itoported  by  A.  Bittlbstok,  Etq.,  Bairkter-at-law. 
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EXCHEQUER  CHAMBER. 

Michaehnas  Term.-^November  13  and  20, 1847. 

(Before  Lobd  Dbnmak,  C.  J.,  WiIiDB,  C.  J.,  and  Pollock,  C.  B.  • 
CoLB&iDGB,Wi6HTMAN,  Williams,  Coi/tman,  Maulb,  and  Eblb»  J  J. ; 
Fabkb,  Aldebson,  and  Rolvb,  BB.) 

The  Qx7£en  v.  West,  (a) 

A^  JBiMncnl  ekarg§d  ih€  forgery  qftkefMtminp  tmlriNNMl.—- 

<*  Ixmdon  and  Soatb-WeBtem  Raihmj. 

<«  New  Capital,  1846-7. 

*'  One  Share,  502. 

"  No. 

**  Tike  holder  of  this  scrip  certificate,  hoETing  paid  the  deposit  of  bL,  signed  the  par- 
Bunentary  contract  and  sabaoribeiB'  agreement,  and  agreed  to  pay  all  caUs  in  req>ect 
thereof,  is  the  proprietor  of  one  share  of  50/.,  part  of  ths  additional  capital  raised  under 
the  authority  of  the  special  general  meeting  of  the  proprietors  held  on  the  17th 
of  Norembo',  1846,  and  the  resolutions  of  the  Court  of  Directors  held  the  same  day. 
.  **  The  share  represented  by  this  scrip  oeitiflcato  will  bear  interest  at  the  rate  of  5/. 
ner  cent,  per  annum  on  the  amount  paid,  from  Ist  pf  January,  1847,  to  the  1st  of  July, 
1853 ;  after  which  latter  date  it  will  rank  with  the  original  stock,  and  share  rateably  in 
the  net  profits  of  the  company.  See  also  10th  resolution  of  the  Court  of  Directors, 
17tfa  Norember,  1846,  on  the  back  hereof.    Dated  the  1st  day  of  Jannary,  1847.; 

"  Entered,  •  "  H.  C.  Lacby.  )^>"«^"-I 

'*  Alfbxd  Moboan,  Treasurer. 

p  •*  This  scrip  certificate  will  be  exchanged  for  a  certificate  of  registration  when  an  Act 
oif  Parliament  authorizing  the  creation  of  the  said  additional  capital  shall  haive  beat 


**  Indorsement. 
"  10th.  Tliat  if  in  the  ensuing  session  of  Parliament  no  Act  shall  be  passed  for 
asy  estenaiott  of  this  railway,  or  fbr  authorizing  any  railway  to  be  wholly  or  partly 
necnted  out  of  capital  to  be  funiished  by  this  company,  all  expenses  imnirred  witli 
reference  to  the  subjects  mentioned  in  the  report  made  tliis  day  by  the  directors  to  the 
shareholders  shall  be  paid  out  of  the  general  funds  of  the  company,  and  the  said 
MCip  receipts  shall  be  called  in,  and  the  amounts  paid  thereon  sluJl,  in  such  manner, 
i^on  soch  terms,  at  such  times  as  the  Board  of  Directors  in  their  discretkm  shall 
tmnk  proper,  be  consolidated  and  couYcrted  into  a  proportionate  number  of  new  shares 
of  50/.  or  of  40/.  (as  the  case  may  be),  to  be  considered  as  fully  paid  up,  and  to  ei^'oy 
the  same  rights  and  priyileges,  and  to  be  subject  to  the  same  liabilities  (except  ia 
respect  of  caUs)  as  the  new  shares  of  bOL  and  40/.  each,  created  under  9  Vict.  c.  195, 
are  respectiyely  entitled  and  subject  to,  or  as  near  thereto  as  circumstances  will  admit." 

JTkere  tpert  counts  in  the  indictment  alleging  the  above  inatrwnent  to  be  an  aequii' 
ianee  and  receipt  for  money  ;  an  accountable  receipt  for  money ;  a  warrant  and 
mrder  for  the  delivery  of  certain  eecurities  for  payment  of  money,  and  an  under* 
Uimgfor  the  payment  qf  money  reepeetipely : — 

Metdf  that  it  came  within  neither  qfthe  above  deeeriptione, " 

THE  prisoner  was  tried  and  convicted  on  the  above  indictment   Thi  Qubbv 
before  Wilde,  C.  J.,  who  reserved  the  following  case  for  the        ^^ 
opinion  of  the  judges  :— 

The  prisoner   was  tried  before  me  at  the  session  of  the  Cen- 
tral   Criminal  Court,  on   Saturday,  the  19th  of  June  last,  and 
found  guilty  of  uttering  the  eighty  forged  instruments  hereinafter 
mentioned,  with  the  intent  alleged  m  the  indictment.     The  indict- 
(a)  Reported  by  B.  C.^Robinson,  Esq.,  Barrister-at«bw. 
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THiQanK   meat  contained  ten  counts,  each  charging  the  prisoner  with  the 
^'  utterance  of  eighty    forced   instruments,     the   only   distinctioa 

'"'*       between  the  counts  being  in  the  description  of  the  instruments,  and 
in  the  name  of  the  person  intended  to  oe  defrauded. 

The  First  Count  of  the  indictment  described  the  instruments  Co 
be  forged  acquittances  and  receipts  for  money,  each  of  the  said 
forged  acquittances  and  receipts  for  money  purporting  to  be  an 
acquittance  and  receipt  for  the  sum  of  5/.,  witn  intent,  &c. 

Second  Count — To  be  eighty  forged  accountable  receipts  for 
money,  each  purporting  to  be  an  accountable  receipt  for  the  sum 
of  BLf  with  intent,  &c. 

Third  Count. — To  be  eighty  forged  warrants  and  orders  for  the 
deliyery  of  certain  securities  ror  payment  of  money ;  each  of  the 
said  forged  warrants  and  orders  for  tne  delivery  of  certain  securities 
for  payment  of  money  purporting  to  be  a  warrant  and  order  for 
the  aelivery  of  one  share  of  50Z.  in  the  London  and  South-Westem 
Railway  Company — ^part  of  the  additional  capital  raised  under  the 
authority  of  a  special  general  meeting  of  proprietors,  held  on  the 
17th  day  of  November,  1846,  and  the  resolutions  of  the  Court  of 
Duectors,  held  on  the  same  day,  and  of  the  value  of  5/.,  with  in« 
tent,  &c 

Fourth  Count. — To  be  eighty  forged  undertakings  for  the  pay- 
ment of  money;  each  of  the  said  forged  undertakings  purporting  to 
be  an  undertaking  for  the  payment  of  interest,  at  the  rate  of  5/.  for 
every  lOOJ.  by  the  year,  on  the  amount  of  money  paid  from  the  Ist 
day  of  January,  in  the  year  1847,  to  the  1st  day  of  July,  in  the 
year  1853,  in  respect  of  a  certain  share  of  5(U.,  part  of  tne  addi- 
tional capital  of  the  London  and  South- Western  Railway  Company, 
with  intent,  &c. 

Fifth  Count — To  be  eighty  forged  undertakings  for  the  payment 
of  money,  with  intent,  &c. 

The  London  and  South-Westem  Railway  Company  was  estab* 
lished  and  regulated  by  the  statutes  4  &  5  Wm.  4.,  c.  88,  and 
8  Vict.  c.  28. 

It  was  proved  upon  the  trial,  that  it  was  determined  by  the 
company  in  November,  1846,  to  create  a  number  of  new  shares, 
and  that  a  bill  was  depending  in  Parliament  relating  to  such-  new 
diares. 

That  the  new  shares  had  been  allotted  to  the  old  proprietors. 

That  the  course  pursued  in  relation  to  the  new  shares  was,  that 
letters  were  written  to  the  old  proprietors,  giving  them  the  option 
of  subscribing  for  the  new  shares;  and  that  new  shares  were 
accordingly  allotted  to  such  proprietors  as  desired  it ;  the  allot- 
ment being  intimated  by  a  letter  to  the  proprietor,  who  was  required 
thereon  to  pay  a  deposit  of  5/.  per  share  to  the  banker  of  the  company. 

That  the  proprietor  took  his  letter  of  allotment  to  the  banker, 
and  paid  his  deposit  of  5Z.  a  share  accordingly,  and  the  banker  gave 
a  receipt  for  the  amount  paid,  and  also  signed  the  letter  of  iQlot- 
ment  as  a  voucher  that  the  deposit  had  been  paid.  The  proprietor 
then  took  the  letter  of  allotment,  so  signed  oy  the  banker,  to  the 
office  of  the  company,  and  there  received  in  exchange  an  instru- 
ment, signed  by  two  of  the  directors,  in  the  form  of  the  eighty 
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instruments  which  are  the  subject  of  the  indictment,  and  which   Tn  QjvMfof^ 
instruments  were  denominated  scrip  ;  and  the  instruments  proved  to        y^^ 
have  been  uttered  by  the  prisoner  were  the  same  in  form  and  con-  ' 

tents  as  such  scrip.  A  copy  of  the  instrument  is  annexed  hereto. 
It  was  further  proved  that  the  possession  of  the  scrip  was  the  only 
proof  required  by  the  company  of  the  title  of  the  holder  and  of 
the  payment  of  the  deposit. 

At  the  close  of  the  case  for  the  prosecution,  the  prisoner'^s  counsel 
objected  that  the  eighty  instruments  uttered  by  the  prisoner  did  not 
come  within  the  description  of  those  mentioned  in  the  statute  of 
11  Geo.  4  &  1  Wm.  4,c.  66,  ss.  S,  10, 26;  and  that  the  utterance  of 
^em  was  not  an  offence  within  the  statute ;  and  I  reserved  the 
question  for  the  opinion  of  the  judges. 

<^  London  and  South-Westem  Railway. 

"New  Capital,  1846-7. 

"One  Share,  ^50, 

"No. 

*^  The  holder  of  this  scrip  certificate  having  paid  the  deposit  of 
5^,  signed  the  parliamentary  contract  and  subscribers^  agreement, 
and  agreed  to  pav  all  calls  m  respect  thereof,  is  the  proprietor  of 
one  share  of  50/.,  part  of  the  additional  capital  raised  under  the 
authority  of  the  spe<:ial  general  meeting  of  proprietors  held  on  thei 
17th  of  November,  1846,  and  the  resolutions  of  the  Court  of  Direc- 
tors held  the  same  day. 

*'  The  share  represented  by  this  scrip  certificate  will  bear  interest 
at  the  rate  of  BL  per  cent,  per  annum  on  the  amount  paid,  from  the 
1st  of  January,  1847,  to  the  1st  of  July,  1858 ;  after  which  lattef 
date  it  will  rank  with  the  original  stock,  and  share  rateably  in  the 
net  profits  of  the  oomnany.  See  also  10th  resolution  of  the  Court 
of  Directors,  17th  of  November,  1846,  on  the  back  hereof.  Dated 
the  1st  day  of  January,  1847. 

"Entered,  ,, ,  y    «^,^         ') 

"  ireasurer.  J 

"  This  scrip  certificate  will  be  exchanged  for  a  certificate  of  re- 

S'stration  when  an  Act  of  Parliament  authorizing  the  creation  of 
e  said  additional  capital  shall  have  been  established.*^ 

"  Indobssmemt. 
"  That  if  in  the  ensuing  session  o^  Parliament  no  Act  shall  be 
passed  for  any  extension  of  this  railway,  or  for  authorizing  any 
railway  to  be  wholly  or  partly  executed  out  of  capital  to  to  fuj> 
nished  by  this  company,  all  expenses  incurred  with  reference  to 
the  subjects  mentioned  in  the  re{x>rt  made  this  day  by  the  directors 
to  the  shareholders  shall  be  paid  out  of  the  general  funds  of  the 
company,  and  the  said  scrip  receipts  shall  be  called  in,  and  the 
amounts  paid  thereon  shall,  m  such  manner,  upon  such  terms,  at 
such  times  as  the  Board  of  Directors  in  their  discretion  shall  think 
proper,  be  consolidated  and  converted  into  a  proportionate  number 
of  new  shares  of  50/.  or  of  40/.  (as  the  case  may  be),  to  be  con- 
sidered as  fully  paid  up,  and  to  enjoy  the  same  rights  and  privi« 
leges,  and  to  be  subject  to  the  same  liabilities  (except  in  respect  of 
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Hb  Qjawnf    calls)  as  the  new  shares  of  50/.  and  40/.  each,  created  under  9  Vict. 
-••  c,  196,  are  respectively  entitled  and  subject  to,  or  as  near  thereto 

*"*       BB  circumstances  will  admit." 

BallanHne  (with  whom  was  JB,  C.  Robifuon)^  for  the  prisoner.— 
The  question  is,  whether  this  instrument  is  rightly  descrioed  in  any 
of  the  counts.  There  are  five,  and  in  none  of  them  is  the  docu- 
ment set  out ;  but  it  is  important  to  remark,  that  in  all  of  them, 
except  the  last,  the  word  **  purporting'*  is  found.  It  will  be  neceg- 
sary,  therefore,  for  the  prosecution  to  make  out  not  only  that  the 
document  is  in  effect  wnat  it  is  described  to  be  in  the  particular 
count,  but  that  it  bears  that  character  on  the  face  of  it.  In  the 
first  count  it  is  called  a  receipt  and  acquittance.  Now  it  is  incum- 
bent on  the  other  side  to  shew  that  it  is  both  one  and  the  other 
before  this  count  can  be  sustained.  A  receipt  and  acquittance  is 
the  name  they  choose  to  give  to  the  document,  and  that  name  must 
be  strictly  proved.  In  Jt.  v.  Gilchrist  (1  C.  &  M.  224),  it  was 
held,  that  where  an  instrument  was  described  under  a  corresponding 
section  of  the  same  statute  as  a  <<  warrant  and  order  for  the  payment 
of  money  ,^  it  must  be  proved  to  be  both  a  warrant  and  an  order; 
-8.  V.  Crotother  (5  C.  &  P.  816)  and  B.  v.  WUliams  (2  C.  &  K, 
51)  are  to  the  same  effect.  Now  does  this,  on  the  face  of  it,  appear 
to  be  a  receipt  ?  It  is  nothing  more  than  a  recital  of  sometning 
that  had  been  previously  done.  It  is  just  the  same  as  a  letter 
written  to  another  informinghim  of  the  nature  of  hb  position  with 
se&rence  to  the  company.  We  might  suppose  the  directors  saying 
this :  <<  You,  the  holder  of  this  paper,  having  done  several  thmgs, 
one  of  which  is  the  payment  of  money,  will  be  entitled  to  a  share 
when  certain  other  things  are  done.'^  This  is  a  declaration  of  the 
holder^s  rights,  but  surely  not  a  receipt.  But  it  may  be  said  that 
it  would  have  the  effect  of  a  receipt  by  being  evidence  of  the  paj^* 
ment  of  the  money.  This  proves  it  to  be  an  admission,  but  not 
necessarily  a  receipt.  A  letter,  mentioning  incidentally  that  money 
had  been  paid  some  time  before  to  the  writer,  would  be  evidence 
against  him  of  such  payment,  but  not  because  it  was  a  receipt ; 
otherwise,  it  could  not  be  used  without  a  stamp.  But  not  only  is 
this  not  a  receipt  for  money  on  the  face  of  it,  it  is  not  so  in  fact.  If 
a  receipt  at  all,  it  is  a  receipt  for  a  receipt ;  for  it  is  evident  from 
the  case,  that  when  the  money  was  paid  into  the  banker''s,  a  receipt 
was  given  for  it,  which  receipt  was  afterwards  delivered  up,  and 
the  document  in  question  substituted  for  it.  Is  it  then  pretended 
that  there  were  two  receipts  for  this  money  ?  If  so,  there  might  be* 
twenty,  for  there  might  be  so  many  subsequent  exchanges,  each 
indicative  of  some  further  step  taken  by  the  holder,  and  the  last 
document  might  as  well  be  said  to  be  a  receipt  for  the  money  that 
was  paid  at  the  very  commencement  of  tne  transaction.  For 
instance,  why  should  not  the  certificate  of  complete  registration  be 
called  a  receipt  as  well  as  this,  since  it  would  probably  recite, 
among  other  things,  that  money  had  been  paid  ?  yet  such  a  con- 
struction will  scarcely  be  contended  for.  R,  v.  Harvey  (R.  &  IL 
227)  shews  the  distinction  between  a  receipt  and  a  mere  acknow- 
ledgment. This  was  the  language  of  the  Court  in  that  case :  **  The 
document  in  question  contained  an  assertion  that  C.  had  paid  the* 
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money,  but  did  not  import  an  acknowledgment  thereof.^     This    Tm  Qimnr 
view  is  strongly  suppoited  by  a  late  caae  in  the  Exchequer,  of  «'• 

Clarke  v,  Newsam^  reported  m  the  Justice  of  the  Peace  of  the  ""** 

6th  June,  1847  (since  reported  in  16  L.  J.  296  Exch.).  There 
an  action  was  brought  for  false  imprisonment,  and  the  defendants 
pleaded  that  a  forgery  of  accountable  receipts  for  money  had  taken 
place,  and  that  they  had  reasonable  ground  to  believe  that  the 
plaintiff  was  connected  with  such  forgery,  whereupon  they  gave 
nim  into  custody.  The  accountable  receipts  for  money  were  scrip 
certificates  very  much  in  the  same  form  as  the  present  ones.  The 
Lord  Chief  Baron  was  of  opinion  at  the  trial  tnat  the  instrument 
was  not  an  **  accountable'*'  receipt,  and  allowed  the  defendants  to 
strike  out  the  word  "  accountable.^^  The  plaintiff  obtained  a  ver- 
dict and  one  farthing  damages ;  and  on  a  new  trial  being  applied 
for,  the  question  whether  or  not  the  document  was  a  receipt  for  ' 
money  came  under  discussion,  and  it  was  decided  in  the  negative. 
The  Court  said :  "  This  is  no  receipt  for  money  within  the  Act 
It  is  only  a  certificate  from  Mr.  Haraing  (the  secretary  to  the  com- 
pany), under  the  authority  of  the  provisional  committee,  that  some 
one  has  paid  a  sum  of  money,  which  entitles  the  holder  of  that  in- 
strument to  receive  fifty  shares  in  the  company,  but  not  money. 
The  argument  of  the  defendant  requires  the  Court  to  be  liberal  m 
the  construction  of  a  penal  statute,  whereas  we  ought  to  be  strict 
and  guarded  in  our  construction  of  such  statutes.  If  this  were 
a  case  reserved  for  the  fifteen  judges,  it  would  be  impossible  for  the 
prosecution  to  contend  that  a  conviction  of  felony  for  forging  this 
instrument  could  be  maintained  for  one  instant.  There  is  no  doubt 
on  the  subject.'"  If  then  the  instrument  is  not  a  receipt,  there  is 
on  end  of  the  first  count,  which  alleges  it  to  be  both  that  and 
an  acquittance;  butj  furthermore,  it  is  clearly  not  an  acauittanee, 
for  there  was  no  debt  before  the  payment  of  the  money  tnat  could 
be  acquitted.  An  acquittance  must  mean  a  discharge  from  some 
previous  liability ;  there  was  no  such  liability  here.  The  second 
count  called  it  an  accountable  receipt  for  money.  The  observe, 
tions  as  to  its  being  a  receipt  at  all,  of  course  equally  apply  here; 
but  it  may  be  addra,  that  those  who  signed  the  paper  were  clearly 
not  accountable  for  money,  but  for  the  shares  when  issued.  Tm 
next  count  calls  them  warrants  and  orders, 

M.  D.  Hill  (with  whom  was  Bodkin)^  for  the  prosecution,  inti- 
mated that  he  should  not  attempt  to  sustain  those  counts. 

Ballantine* — Then,  as  to  the  fourth  and  fifth  counts,  in  which 
Aesy  are  stvled  ^<  undertakings  for  the  payment  of  money."  With 
nspect  to  both,  the  instrument  must  bear  tliat  character  on  the  face 
of  It.  It  is  true  the  last  count  calls  it  an  undertaking  for  the  pay« 
ment  of  money,  without  using  the  word  <^  purpori/^  and,  therefore, 
it  might  have  been  open  to  the  prosecution  to  shew  by  witnesses 
what  was  in  truth  its  operation ;  but  no  such  evidence  was  adduced. 
The  two  counts  stand  therefore  on  the  same  footing.  The  question 
then  is,  does  this  document,  on  the  face  of  it,  purport  to  be  an 
undertaking  for  the  payment  of  money  P  It  may,  perhaps,  be 
contended  tnat  it  is  an  undertaking  to  pay  interest;  but  on  reterenoe 
to  the  words  used,  it  is  impossible  so  to  interpret  it     '^  The  ehare 
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Xwi  .Qosnr  represented  by  this  scrip  certificate  wiU  bear  interest  at  the  rate  of 
^^  5L  per  cent,  per  annum,  from  the  1st  July,  1847,  to  the  1st  July, 

1863 ;  after  which  latter  date  it  will  rank  with  the  cMiginal  stock»^ 
And  afterwards  this  language  is  used :  *^  This  scrip  certificate 
will  be  exchanged  for  a  certificate  of  registration,  when  the  Act  of 
Parliament  autliorizing  the  creation  of  the  said  additional  capital 
shall  have  been  established.^  There  is  a  clear  declaration  that  the 
9hare  will  bear  interest ;  but  it  is  obvious  throughout  that  the  docu- 
ment  is  carefully  distinguished  from  the  share  itself,  and  is  called^ 
what  in  fact  is  its  character,  a  scrip  certificate — a  mere  memorial  of 
something  that  has  been  done,  and  a  statement  of  what  will  be 
done  hereafter ;  but  it  is  not  a  contract  to  do  it.  Moreover,  it 
appears  from  the  language  used,  that  although  the  interest  was  to  be 
calculated  from  the  1st  of  January,  1847,  it  was  not  to  be  payable 
until  the  shares  were  granted,  and  could,  in  fact,  never  oecome 
payable  upon  this  document ;  because  if  the  Act  passed,  the  certifi* 
cate  was  to  be  exchanged  for  one  of  complete  registration :  if  it 
did  not  pass,  other  measures  were  to  be  taken  which  would  render 
it  useless.  Again,  even  if  the  indorsement  is  to  be  taken  as  part  of 
the  instrument,  there  is  nothing  in  its  terms  which  can  import 
an  undertaking  to  pay  money.  Under  no  circumstances  is  the 
money  to  be  returned.  If  the  Act  was  obtained,  shares  were  to 
be  delivered,  if  not,  the  holders  of  the  scrip  were  to  become  share* 
holders  in  the  original  undertaking.  The  prosecution  can  only 
succeed  on  the  assumption  that  this  is  itself  a  share.  What  a 
diare  is,  is  left  indefinite  on  the  face  of  the  document ;  but  surely 
the  certificate  of  complete  registration  approaches  much  more 
nearly  to  that  character  than  the  present  one. 

M.  D.  Hill  (with  whom  was  Bodkin),  for  the  prosecution. — The 
words  of  the  statute  1  Wm.  4,  c.  66,  s.  10,  are  these :  "  If  any 
person  shall  forge  or  alter,  or  shall  ofier,  utter,  dispose  of,  or  put 
off,  knowing  the  same  to  be  forged  or  altered,  any  acquittance  or 
receipt,  either  for  money  or  goods,  with  intent  to  defraud  any  per* 
son  whatsoever,^  &c.  I  contend  that  this  is  such  a  receipt  as  the 
Act  contemplated.  Suppose  that  a  present  was  sent  to  a  person^ 
and  it  was  intercepted,  and  the  indiviaual  so  intercepting  it  wrote  a 
letter  acknowledging  its  receipt ;  surely  this  would  be  a  receipt 
within  the  statute. 

Pollock,  C.  B. — This  is  certainly  not  in  the  form  of  such 
receipt.  It  more  nearly  resembles  a  mere  statement.  Suppose  it 
were  in  these  words  :  **  This  is  a  certificate  that  A.  B.  is  entitled  to 
a  share  in  a  particular  undertaking ;"  or  suppose  that  the  substance 
of  this  document  were  stated  in  an  afiidavit,  could  that  be  caa* 
sidered  as  a  receipt  ? 

JSilL^^It  would  have  the  operation  of  a  receipt,  and  in  the 
former  case,  if  any  sum  were  stated  as  having  been  received,  it 
would  be  probably  intended  as  such  by  the  person  signing  it.  It  is 
not  necessary  for  me  to  contend  that  this  would  be  a  strictly  valid 
receipt  in  point  of  form.  In  Hatvkswood*9  case  (1  Leach,  357)» 
Lee'9  case  (ih.  258,  n.),  and  in  Morton's  case  (S  East,  P.  C.  955), 
it  was  held  that  a  man  may  be  convicted  of  forging  an  unstamped 
instrument,  though  such  instrument  could  have  no  operation  in 
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law.  The  judges  held  that  it  was  not  neoessarj)  to  constitute  Tb«  Qursic 
forgerjr,  that  the  instrument  should  be  thus  available;  that  the  ^^^ 
stamp  itself  might  be  forged ;  and  it  would  be  a  strange  defence  to 
admit  in  a  court  of  justice,  that  because  the  man  had  forged  the 
stamp,  he  ought  to  be  excused  for  having  forged  the  note  itself, 
which  would  Be  setting  up  one  fraud  in  order  to  protect  him  from 
the  punishment  due  to  another.  Now  the  document  in  question 
may  not  be  a  receipt  in  strict  form ;  but 'because  it  is  worded  (pep- 
haps  intentionally)  wrong  by  the  prisoner  himself*  it  would  not  be 
less  within  the  words  and  meaning  of  the  statute.  The  words  ^^  Paid 
8adler,^at  the  bottom  of  a  bill,  were  held  sufficient  to  import  a  receipt. 
{Houseman's  case,  8  C.  &  P.  180 ;  see  also  BoardmarCs  case,  2  M. 
&  R.  147.)  Can  it  be  doubted  that  this,  if  valid,  would  be  an 
acquittance  between  the  parties  as  to  the  sum  therein  mentioned,  in 
case  the  holder  was  called  upon  again  to  pay  that  sum  ?  In  this 
view  there  is  no  difference  between  an  acquittance  and  a  receipt. 

Aldersok,  B.— The  difference  seems  to  be  this ;  a  receipt  is 
supposed  to  be  signed  at  the  time  the  money  is  paid;  an  acquit- 
tance may  be  given  afterwards. 

HilL^^At  all  events,  this  is  an  accountable  recdpt  for  money. 
There  is  this  fallacy  in  my  friend^s  argument ;  viz.,  that  it  is  not 
necessary  that  the  accounting  should  be  in  money.  The  Act  says, 
**  an  accountable  receipt  for  money  ,^  that  is,  for  the  money  paid ;  and 
it  is  not  the  less  an  accountable  receipt  for  money  that  the  account- 
ing is  to  be  of  something  else.  The  case  of  Clarke  v.  Newsam  has 
no  application  here.  That  was  an  action  of  trespass  and  false  imprison- 
ment. The  defence  was,  that  the  imprisonment  was  on  a  charge  of 
forging  a  scrip  certificate.  Now  there  was  no  evidence  given  there 
of  the  effect  of  the  instrument,  or  what  was  the  course  of  dealing 
with  respect  to  a  genuine  certificate.  The  Court  was  obliged  to 
confine  its  attention  to  the  paper  itself;  but  beyond  this  there  were 
other  questions  in  the  case  that  rendered  it  less  necessary  to  decide 
this  question. 

Pollock,  C.  B.— But  the  Court  did  give  its  deliberate  opinion 
upon  the  character  of  the  instrument.  It  would  be  very  incon- 
venient, where  a  Court  of  competent  jurisdiction  has  decided  that  a 
crime  has  not  been  committed,  that  a  Court  such  as  this  should 
review  their  judgment.  It  would  be  almost  leading  a  man  into  the 
commission  of  a  crime  by  telling  him  that  certain  consequences 
would  not  result  from  certain  acts,  and  then  turning  round  upon 
him  and  declaring  that  all  those  consequences  should  follow. 

Hill. — At  all  events,  no  evidence  was  eiven  in  that  case  to  shew 
the  nature  of  the  instrument.  The  question  is  not  what  the  docu- 
ment may  be  in  form,  but  what  it  is  in  substance ;  and  since  the 
S  &  3  Wm.  4,  c.  ISS,  s.  8,  where  the  instrument  is  not  set  out  in  the 
indictment,  evidence  is  admissible  to  shew  that  it  is  in  fact  such  as 
it  is  there  described.  And  this  distinction,  among  others,  applies  to 
the  case  of  R.  v.  Harvey.  It  was  decided  before  the  above  statute, 
and  the  instrument  being  set  out,  as  it  must  have  been,  the  judges 
held  that  it  was  not  a  receipt  on  the  face  of  it.  There  was  no  signa- 
ture, and  for  any  thing  that  appeared,  it  was  a  mere  statement  of  a 
third  person  that  A.  had  paid  B.  money.    It  was,  as  the  judges  said, 
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Trs  Qvum  a  mere  acknowledgment.     Had  it  been  competent  to  the  prosecutioii 
V*         io  help  out  the  description,  as  is  the  case  in  the  present  instance,  the 
^"''       cbdsion  might  have  been  different. 

Maule,  J. — But  can  you  make  out  from  the  case  reserved  that 
the  evidence  made  any  difference?  Mr.  Ballantine  contends  that  the 
evidence  went  to  prove  that  this  was  not  in  fact  a  receipt. 

Hill. — I  contend  that  this  was  proved  to  be  a  receipt.  It  is  true 
the  bankers  gave  a  temporary  one  when  the  money  was  deposited 
with  them ;  but  that  was  a  mere  acknowledgment  of  the  sum  received, 
until  a  more  formal  receipt  was  prepared.  The  company  were  the 
parties  who  were  to  receive  the  money,  and  this  is  the  only  reodpt 
they  give  for  it.  There  can  be  no  objection  to  two  receipts  being 
given  for  the  same  sum  of  money,  even  if  the  memorandum  given  by 
the  bankers  is  to  be  taken  to  be  a  receipt.  I  submit  further,  that 
this  is  an  undertaking  for  the  payment  or  money.  In  the  first  plaee, 
it  undertakes  to  pay  interest.  A  distinction  has  been  attempted  to 
be  drawn  between  this  document  and  a  share ;  but  what  is  a  share  ? 
It  has  never  been  asserted  throughout  the  case  to  be  any  thing  tan^ 
gible.  It  is  a  mere  right,  to  be  evidenced  and  represented  by  some* 
thin^  else,  and  this  mstrument  is  the  representative  here.  The 
words  are  not  that  the  holder  unll  he  the  proprietor,  but  that 
he  is  such  proprietor.  True,  it  goes  on  to  say  that  the  share 
will  bear  interest;  but  this  is  quite  consistent  with  my  view, 
because  the  interest  must  of  course  be  payable  at  a  future  time 
from  the  using  of  that  word.  The  time,  too,  from  which  the  interest 
is  to  begin  materially  helps  this  construction.  It  is  from  the  Ist  of 
January,  1847;  that  is,  from  the  time  the  instrument  is  made. 
There  might  not  be  time  to  get  the  Act  through  Parliament  in  the 
first  session.  Is  the  holder,  then,  to  be  deprived  of  interest,  and  for  aa 
indefinite  period,  until  the  Act  is  passea  or  is  rejected,  in  contradic- 
tion to  the  very  terms  declaring  it  to  commence  immediately  ?  It 
is  said  that  the  interest  may  never  be  payable  at  all.  But  if  it  caa 
be  shewn  that  under  any  circumstances  it  would  be  payable,  that 
will  suflBdently  make  it  an  undertaking  within  the  Act.  The  case 
of  R.  V.  Reed  (2  M.  C.  C.  62 ;  8  C.  &  P.  624)  proves  this.  There 
a  forged  promise  to  indemnify  a  man  for  the  risk  incurred  in  becom- 
ing surety  was  the  subject  of  an  indictment,  and  it  was  held  to  be 
properly  described  as  an  undertaking  for  the  payment  of  monqr, 
although  there  might  be  no  default  on  the  part  of  the  principal,  and 
consequently  the  money  might  never  become  payable. 

Parve,  B. — There  was  a  case  tried  before  me,  R.  v.  Stone  (since 

reported  in  2  C.  &  K.  364),  at  the  Spring  Assizes  at  Norwich,  in 

•  1846,  in  which  this  question  ai*ose.     I  reserved  the  point  for  the 

opinion  of  the  ludges,  who  held,  that  such  a  conditional  guarantee 

was  an  undertaking. 

Alderson,  B.— But  this  document  does  not  say  that  the  money 
will  bear  interest,  but  that  the  share  will.  Do  you  contend,  Mr. 
Hill,  that  to  undertake  to  give  a  share  that  shall  pay  interest  is  to 
undertake  to  pay  interest  ? 

Hill.^^1  apprehend  it  is  the  same  thing  for  the  present  purpose. 
It  is  an  undertaking  that  interest  shall  be  ultimately  payable.  And 
so  with  regard  to  the  share,  which  is  in  bet  money.     An  undertak- 
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ing  to  give  a  share  is  an  undertaking  to  pay  money,  if  money  will    Tu 
be  ultimately  payable,  to  the  obligee.  ^ 

BattarUine  (in  reply). — In  the  first  place,  no  extrinsic  proof  can  " 

be  given  to  connect  the  instrument  with  its  description  in  tne  indict- 
ment There  are  several  cases  to  shew  that  where  a  document  is 
said  to  purport  to  be  of  a  particular  character,  that  character  must 
appear  on  the  face  of  it.  On  this  ground  the  stat.  2  Sc  S  Wm.  4, 
c  12S,  has  no  application.  This  too  gets  rid  of  all  distinction 
between  the  present  case  and  Clarke  v.  Newmm^  because  there  it 
was  held  not  to  be  a  receipt  on  the  face  of  it,  and  that  is  all  we  need 
contend  for  here.  JR.  v.  Harvey  was  not  cited  as  a  case  identical 
with  this,  but  merely  for  the  sake  of  the  distinction  so  clearly  laid 
down  between  an  acknowledgment  and  a  receipt.  It  is  not  necessary 
to  question  the  decision  in  R.  v.  Reed'  and  R.  v.  Stone.  If  shares 
were  money,  the  mere  contingency  that  shares  might  never  become 
grantable  would  not  prevent  this  being  considered  an  undertaking 
lor  the  payment  of  money.  But  even  assuming  that  shares,  if  of  any 
value  in  the  market,  may  be  taken  to  be  money ;  yet,  on  the  other  handf, 
they  may  be  of  no  value,  and  thus  we  have  a  double  contingency  : 
first,  the  share  may  never  be  given,  and  even  if  given,  it  may  be 
valueless.  The  undertaking  might  be  duly  performed  by  the 
obligor  and  not  a  farthing  of  money  paid  upon  it,  and  yet  the 
Court  is  asked  to  say  that  this  is  an  undertaking  for  the  payment  of 
money.  I  submit  that  it  is  no  undertaking  at  {Ql;  but  if  it  is  one,  it 
is  a  mere  undertaking  to  give  a  share. 

In  the  December  session  Mr.  Baron  Rolfe  stated  that  the  judges 
were  of  opinion  that  the  instrument  did  not  come  within  either  of 
the  descriptions  in  the  indictment,  and  that  therefore  the  conviction 
was  wrong* 


NORTHERN  CIRCUIT. 

LrVEBPOOL  WlKTEB  ASSIZB8|  1847, 

(Before  Mr«  Justice  PattbsonO 
The  Qiteen  v.  Thompson  and  Wails,  (a) 

Bmrglary-^Indietmetii. 

It  i9  tufieient  m  an  indictment  for  hwrglary  to  allege  that  the  offence  waa  committed 
^  bmrgkariotuly,*'  toiiMout  etaUng  the  time  ai  which  the  qfence  woe  commiitedp  or 
even  that  it  woe  done  in  the  night'time. 

rriHE   prisoners  were  indicted   for  burglary.     The  indictment    Th«  Quwr 
J.      charged  the  burglary  to  have  been  committed  on  the  16th  of  v* 

November,  "  about  the  hour  of  eleven  in  the  night  of  the  same  day**  ^"^JJJJ^  ""* 
on  which  the  offence  was  committed.     The  offence  was  committed 
about  one  o'clock  in  the  morning. 

Joknstanf  for  the  prisoner,  submitted  that  by  the  statute  1  Vict. 
c.  86,  s.  4,  the  night  was  defined  to  commence  at  nine  o^dock  in  the 

(«)  Reported  bfT.CAMFBXU.FoBTS&,  Esq.,  Bftrrister-at-law. 
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"^ISiB^QuiBir  evening,  and  to  conclude  at  six  oVlock  of  the  morning  of  the  next 

TtfdM*'*  KAnd  s"^^5®^^"g  ^^7'    l^he  offence  ought  to  have  been  alleged  to  have 

WikiLi.      occurred  oetween  the  hours  of  nine  o'clock  on  the  evening  of  the 

16th  of  November,  and  six  o'clock  in  the  morning  of  the  16th.    But 

if  the  counsel  for  the  prosecution  chose  to  introduce  an  allegation  as 

to  time  into  the  indictment,  they  ought  to  prove  it  as  laid. 

Patteson,  J. — I  think  it  is  immaterial  whether  the  time  be  men* 
tioned  or  not.  The  "  night"  is  the  material  allegation  :  and  even  if 
the  word  "  night**  were  not  mentioned,  I  think  it  would,  perhaps^ 
be  sufficient,  and  that  the  word  "  burglariously"  would  do. 

The  prisoners  were  found  guilty. 


NORTHERN  CIRCUIT. 
LivEBPOOL  Winter  Assizes,  1847. 

(Before  Mr.  Justice  Pattbsok.) 
The  Queen  v.  James  Dwerbyhouse. 

Practiee^Insane  priioner. 

Where  a  bill  had  been  found  against  an  ineane  prieoner  for  murder,  and  he  had  been 
remoted  bp  order  of  the  Secretary  of  State  to  the  Qmnty  Lunatic  Aeylum,  and  ike 
gcnemer  of  the  aeylum  had  made  an  affidavit  that  he  wae  in  a  hopeleee  etate  ^ 
ineanity^  the  Court  will  neverthelete  require  that  he  be  brought  up,  and  his  alieged 
insanity  inquired  into  by  a  jury,  unless  it  be  shewn  that  it  would  be  dangerous  fo 
bring  him  into  court,  and  in  that  ease  the  Court  will  allow  the  witnesses  their  eostSt 
and  bind  them  over  to  e^ear  when  called  upon, 

Thb  Quien  T>URKE  applied,  upon  affidavit,  for  the  costs  of  the  prosecution, 
^  jlM     and  for  tne  respiting  of  the  recognizances  in  the  case  of  James 

DwnftTHousB.  D^erryhouse,  charged  with  the  murder  of  a  female  at  Knowsley. 
He  said  that  at  tne  last  assizes  a  true  bill  was  found  against 
Dwerryhouse,  for  what  appeared  to  be  a  very  barbarous  murder,— 
that  of  tearing  the  i^p  off'  a  woman^s  head ;  but  he  had  previously 
been  removed,  by  an  order  from  the  Secretary  of  State,  to  the  County- 
Lunatic  Asylum,  he  being  insane.  The  Chief  Baron,  who  presided 
at  the  last  assizes,  thought  it  advisable,  under  the  then  circumstances 
of  the  case,  that  the  trial  should  stand  over  until  the  present  assizes, 
with  the  view  of  seeing  whether  the  prisoner  would  then  be  in  a  fit 
state  to  be  arraigned  and  tried.  He  had  now  an  affidavit  from  the 
governor  of  the  lunatic  asylum,  to  the  effect  that  the  unfortunate 
man  was  in  a  hopeless  condition  of  insanity,  and  that  it  was  likely  he 
never  would  be  oetter. 

Patteson,  J. — Is  there  any  affidavit  that  it  is  a  dangerous  thing 
to  bring  him  into  court  ? 

Burke. — I  will  read  the  affidavit  if  your  Lordship  will  permit 
me. 

Patteson,  J.— There  is  no  occasion  for  you  to  do  that.  I  sup- 
pose you  have  read  it  already.    Unless  it  says  that  it  would  be 
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dangerous  to  bring  him  into  court,  I  shall  order  him  to  be  brought  Thb  Qomii 
here,  and  I  will  have  a  jury  empannelled  to  try  whether  he  is  men-  »• 

tally  incompetent ;  otherwise,  any^  man  may  set  up  this  excuse,  and  ^^^«»»^hou«» 
succeed  in  postponing  his  trial  indefinitely.     On  the  other  hand, 
if  it  be  dangerous  to  bring  him  into  court,  he  must  remain  where 
he  is. 

Burke.'^Bj  the  statute  3  &  4  Vict.,  the  Secretary  of  State  can 
detain  a  prisoner  in  a  lunatic  asylum  until  he  be  in  a  fit  state  to  be 
brought  before  the  Court. 

Patteson,  J. — ^Where  is  that  statute  ?  If  justices  of  the  peace 
were  to  pronounce  upon  a  prisoner's  insanity,  a  door  might  be 
0{)eDed  to  the  most  grievous  abuses.  The  proper  tribunal  to  deter- 
mine if  he  is  in  a  state  to  take  his  trial  is  a  jury  of  his  country.  If, 
indeed,  a  prisoner  laboured  under  infectious  fever,  or  if  he  be  a  con- 
firmed lunatic,  it  would  be  dangerous  to  bring  him  into  court ;  but 
the  old  constitutional  mode  of  doing  business  is  to  put  the  prisoner 
forward,  examine  a  witness  with  reference  to  his  state  of  mmd,  and 
leave  the  ju^  to  determine. 

Burke. — My  motion  now  is  for  the  costs  of  the  prosecution,  and 
for  the  respiting  of  the  recognizances  of  the  witnesses.  .t 

Patteson,  J. — There  is  a  statute  for  that ;  but  if  you  ask  my 
authority,  I  will  exercise  it  in  a  constitutional  wajr.  Stat  3  &  4 
Vict  c.  64,  s.  1,  empowers  the  justices  to  certify  the  insanity  of  any 
prisoner  to  the  Secretary  of  State,  who  is  to  craer  his  removal  to  a 
lunatic  asylum,  where  he  is  to  remain  until  it  be  duly  certified  by 
two  physicians  or  surgeons  that  he  is  of  sound  mind,  whereupon  he 
is  to  be  removed  back  from  the  prison.  That  means  where  a  prisoner 
is  utterly  incapable  of  taking  his  trial ;  otherwise,  it  would  be 
extremely  wrong  if  two  justices  could  subduct  a  prisoner  from  the 
verdict  of  a  jurj^.  The  legislature  never  intended  that  that  should 
be  the  case ;  and  I  am  quite  sure  that  they  never  ought,  though 
the  latter  part  of  the  statute  is  more  stringent  than  I  had  expectai* 

Burke — Will  your  Lordship  grant  the  costs,  and  respite  the 
recognizances  ? 

Patteson,  J.— Yes ;  you  may  have  the  costs,  and  we  can  bind 
the  witnesses  to  appear  here  when  called  upon.  Perhaps,  in  these 
times,  the  evil  may  not  probably  occur;  but  it  might  be  so  managed 
that  a  man  might  be  put  into  a  lunatic  asylum,  and  kept  there 
until  the  viritnesses  were  dead.  We  are  too  gingerly  in  acting  about 
insane  people^ 
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EXCHEQUER  CHAMBER. 

May  39  md  June  S6,  1847. 

(Before  all  the  Judos&O 

The  Queen  v.  6ABBETT.(a) 

Privilege  qf  a  witnetB  to  refute  to  atuwer  gueitiome  thai  kave  a  tendemtjf  to 
criminate  him. 


Oabbbr. 


An  action  woe  brought  agaimt  the  acceptor  of  a  bill  qf  exchange,  and  on  tie  i 
examination  qfone  qfthe  drfendani*»  witneseee,  eeveral  queeiione  were  put  to  Am, 
to  which  he  replied ;  but  on  being  further  interrogated  with  reaped  to  the  eubfeet" 
matter  of  hie  former  eoidence,  he  objected  to  anewer,  on  the  ground  that  by  eo  dak^ 
he  would  be  criminating  himeeff.  The  learned  judge  whopreaided  told  JUm  thai  he 
wae  bound  to  answer : — 

Held,  that  he  ought  not  to  haoe  been  compelled  to  antwer  the  gueetione  to  wkieh  he 
had  objected;  and  that  honing  done  eo,  hie  anewere  were  not  admieeible  in  emidenei 
againet  him  on  a  charge  of  having  forged  the  acceptance  to  the  eaid  bill. 

TtaQjanv  ^|^HE  prifloner  was  tried  and  convicted  before  Alderson,   B., 
JL      at  the  May  session  of  the  Central  Criminal  Court,  for  having 
forged  the  aooeptanoe  of  a  bill  of  exchange,  when  the  foUowing  case 
was  reserved  for  the  consideration  of  the  judges : — 

The  prisoner  was  tried  and  convicted  before  me  at  the  Old  Bailej 
Sessions,  in  May,  1847,  of  the  crime  of  forging  the  acceptance  of 
William  Booth  to  a  bill  of  exchange. 

In  the  course  of  the  trial,  Mr.  Martin,  for  the  prosecution,  jm> 
posed  to  ffive  in  evidence  the  examination  of  the  prisoner  on  the 
trial  of  the  civil  action  of  Blagden  v.  Booths  at  the  last  Kingston 
Assi2es.  The  bill  stated  in  the  declaration  in  that  suit  was  drawn 
by  the  prisoner  upon  William  Booth,  Priors  Lee,  near  Oaken  Gate^ 
Salop,  payable  three  months  after  date,  to  the  drawer'^s  order,  and 
purported  to  be  accepted  as  follows :  ^^  Accepted,  payable  at  Mas- 
terman  and  Ca,  London. — ^Wm.  Booth.** 

The  prisoner  was  called  as  a  witness  for  the  defendant.  His 
examination  in  chief  was  as  follows  :— 

<<  This  is  my  signature  to  the  bill  as  drawer.  The  bill  is  made 
payable  to  my  order.  The  acceptance  was  on  it  when  T  banded  it 
to  Mr.  Phillips,  the  second  indorser.^ 

Then  the  cross-examination  was  as  follows  :— 

Cross-examined. — ^<  The  stamp  was  never  out  of  my  possesrion 
till  it  was  handed  to  Mr.  Phillips. 

<^  Had  you  Mr.  Booth's  authority  to  accept  it  ? — I  had  not. 

<^  Where  did  you  get  the  stamp  ? — I  purchased  it  at  a  shop  ia 
London,  and  from  that  time  the  stamp  has  never  been  out  of  my 
possession.     I  never  received  a  penny  for  it. 

"  Never  mind  what  you  received  for  it ;  when  was  the  *  Wm. 
Booth'  put  uf)on  it  ? — ^between  the  Friday  and  the  Sunday. 

<<  What  Friday  and  what  Sunday  ? — I  oelieve  it  was  between  the 
last  Friday  and  the  last  Sunday  in  November. 

'<  After  the  21st  ?— Certainly  after  the  21st. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Baniiler-at-law. 
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<<  After  the  Slst  of  November,  1 846  ?— Certainly.  Th«  Qasiv 

**  Did  yoa  communicate  ¥^ith  Mr.  Booth  on  the  subject  ?— Not  ^- 

in  any  way.  Ga»8m«. 

'*  Have  yeu  never  done  so?— Yes ;  T  believe  last  Saturday  week 
I  saw  Mr.  Booth. 

'<  Lord  Dekman.— Was  that  the  first  time  ?— The  first  time, 
my  lord. 

"  Chambers. — Why !  did  he  not  write  you  a  letter  ? — Never. 
I  never  heard  of  his  writing  me  a  letter  until  I  came  into  this  court 
by  accident. 

*< Until  you  came  by  accident;  what  do  you  mean  ?— I  came  into 
court  in  pursuance  of  a  subpoena  served  three  hours  ago. 
**  Who  served  you  three  hours  ago  ? — ^A  gentleman. 
•*  Where  were  you  three  hours  ago?— At  my  oflSce  in  King  Wil- 
liam-street, in  the  city. 

<<  Who  is  the  man  ?  do  you  know  him  ?— I  do  not,  but  I  believe 
he  is  clerk  to  Mr.  Stuart. 

^'  Where  is  your  oi&ce,  do  you  say  ?«— My  place  of  business  is  in 
King  William-street. 
.  *' what  are  you  ? — ^An  attorney  and  solicitor. 

^^  Did  you  know  what  you  came  here  to  prove  ?-»I  did  not  until 
I  came  into  the  box. 

**  Do  you  know  what  you  are  attempting  to  prove  .^— I  do. 
**  Do  you  mean  to  sa^it  is  a  forgery  ? — -It  is  not  his  handwriting. 
^<  Not  in  his  handwriting !   Who  accepted  it,  then  ?-— I  am  in  the 
hands  of  the  Court. 

*^  Lord  Denman. — It  roust  be  answered. 
<<  The  Witness.— I  state,  my  Lord,  that  I  filled  the  bill  up  at 
Mr.  Phillips's  request,  in  his  own  drawing-room,  and  handed  it  to 
him,  and  have  never  received  a  penny  for  it. 

**  Chambers.'^l  ask  you,  who  did  that  ? — ^pointing  to  the  bill. — 
Not  Mr.  Booth. 

"DidMr.  PhilUps?— No. 

^<  Who  was  present  when  the  bill  was  filled  up  ?— Mr.  Phillips, 
alone. 

**  Were  there  only  you  two  present  ? — Mr.  Phillips  was  not  pre- 
sent when  <  Wm.  BootV  was  written.  *  Wm.  Booth^  had  been  written 
before  I  filled  it  up  in  Mr.  Phillips^s  drawing-room. 

"  Who  was  present  when  *  Wm.  Booth'  was  written  ? — I  won't 
say— only  myself. 

**  Was  any  one  else  ? — I  cannot  say. 

*'  I  ask  you  to  tell  me  whether  any  other  person  was  present  when 
*  Wm.  Booth'  was  written,  besides  yourself?—!  believe  a  clerk. 
*«  What  clerk  ?— That  I  decline  to  say. 
**  Chambers. — My  Lord,  I  press  the  question. 
<'  LoHD  Denman  (to  the  witness). — That  other  person  or  you 
must  have  written  it  ? — Precisely  so. 

*<  You  knew  that  when  you  uttered  it  ? — When  I  handed  it  to 
Mr.  Phillips,  I  did  know  it,  and  Mr.  Phillips  knew  it  too. 

"  CAamW*.— Who  was  the  other  person  ?     I  ask  the  question, 
and  I  submit,  my  Lord,  it  is  a  proper  question. 
*^  Lord  Denman.— It  must  be  answered. 

VOL.  II.  PART  XI.  V 
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T»«  Qtjikm       "  The  Witness.'-— I  decline  to  answer  that 

*!_  "  Where  was  it  *  Wm.  Booth*  was  written  ?-«^I  believe  in  King 

William  Street. 

"  Try  and  recoUect.  Was  it  in  King  William-«treet,  or  where 
was  it  ?  Was  it  or  not ;  you  must  know  the  fact  ? — Somewhere  in 
London. 

^^  Is  the  signing  of  a  bill  of  exchange  a  circumstance  so  unimpor* 
tant  that  you  cannot  tell  whether  it  was  in  King  William-street  or 
Old  Broad-street  ? — It  was  either  at  one  or  the  other ;  some  days  I 
was  at  one  place  and  some  days  at  the  other. 

"  If  it  was  in  King  William-street,  whoie  in  Kinc  William-street  ? 
— No.  78 ;  it  is  used  as  an  office  for  myself  and  others  who  were 
transacting  business  with  me. 

**  Is  your  name  there  .5*— No. 

"  Who  permitted  you  to  use  the  office  ?— Messrs.  M  ■  ■  , 
attorneys. 

"  Were  you  carrying  on  the  business  of  an  attorney  ?-— I  am 
carrying  on  business  as  an  attorney,  and  answering  letters  and  cor- 
respondence and  so  on. 

**  Have  you  seen  Mr.  Booth  to-day  ? — I  have  not  seen  Mr.  Booth 
since  Saturday  week. 

^<  Where  did  you  see  him  ? — He  came  with  that  young  man  stand- 
ing next  to  Mr.  Stuart. 

**  Is  he  one  of  his  clerks  ? — I  believe  not. 

^<  When  you  saw  Mr.  Booth  a  week  ago,  did  yon  talk  about  tliis 
bill  of  exchange  to  him  ? — ^Yes. 

"  What  did  Mr.  Booth  say  to  you  ? — He  said  he  had  been  served 
with  a  writ,  and  had  been  exceecungly  angry  about  it.  I  told  him 
it  was  about  the  bill ;  he  said,  ^  l^u  weU  Know  I  never  accepted 
it ;'  and  he  said  he  must  go  into  other  hands  for  protection. 

**  Have  you  had  any  money  transactions  with  Mr.  Booth  ? — Not 
money  transactions. 

**  No  bills  of  exchange .?— Never. 

"  Where  were  you  bving  in  1846  ? — ^At  Blackheath. 

"  Are  you  now  ? — ^Yes. 

'^  Did  Mr.  Booth  ever  authorisse  you  to  accept  any  bills  of  excbange 
for  him .?— Never. 

"  Do  you  know  whether  he  did  any  other  person  ?— I  dotft. 

**  Do  you  know  whether  he  authorized  any  other  person  to  write 
his  name  for  him  ?— No. 

"  When  the  signature,  *  Wm.  Booth,^  was  written,  was  it  copied 
from  any  thing  ? — No. 

"  Are  you  sure  it  was  not  ? — That  is  my  belief;  I  strongly  believe 
it  was  not. 

*^  Are  you  not  certain  it  was  not  ? — I  am  not. 

*'  Were  you  sitting  down  or  standing  up  ? — Sitting  down. 

"  How  near  was  anybody  to  you  ? — On  the  other  side  of  the 
desk. 

"  Now  I  insist  on  knowing  the  name  of  the  party  who  did  it  ?-*- 
I  decline  to  answer  the  question. 

^*  You  say  you  know  nothing  at  all  whether  the  party  had 
authoritv  or  not  ? — I  believe  he  luid  not 
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**Were  yon  and  he  the  only  two  persons  in  the  room?— We   Th«  Qu«m 
were. 

"  I  ask  again  the  name,  and  require  you  to  give  it  me  ? — I  decline 
to  do  it. 

•*  Lord  Denman. — The  question  must  be  answered. — I  have  not 
said  any  other  person  was  in  the  room  but  myself. 

**  Lord  Dekhan. — Then  we  are  to  take  it,  you  did  it  yourself? 
—I  decline  to  answer  it. 

"  Lord  Dexman. — You  say  the  other  man  did  not  do  it. — The 
other  person  was  as  near  to  me  as  the  learned  counsel. 

**  chambers, — Did  you  not  give  this  answer  just  now, — *  I  don't 
know  whether  he  authorized  that  person  to  write  iiis  name  ?' — 1  said 
I  had  no  authority. 

"  Now  I  ask  you,  whether  you  know  that  the  person  who  wrote 
it  had  authority  to  write  it  ?— Eh  ? 

**  Had  the  person  who  wrote  *  William  Booth '  any  authority  ? — 
Not  to  my  knowledge. 

**  Had  you  any  authority  ? — I  had  no  authority. 

**  Had  the  person  who  was  in  the  room  any  authority  ? — He  had 
not ;  at  least  I  believe  he  had  none. 

**  Did  he  write  it  ?— He  did  not. 

**  Who  is  that  other  person  ? — That  I  decline  to  tell  you. 

**  But  I  insist  upon  your  telling  me.  Sir. — I  am  in  the  hands  of 
the  Court. 

**  Lord  Denman. — The  question  must  be  answered. — (The  wit- 
ness hesitated.) 

^  Chambers. — ^You  say  there  was  another  person  in  the  room. — 
There  was. 

"  Lord  Denman.— What  aged  person  was  he  ? — He  was  a  gen- 
tleman, I  suppose,  between  twenty  and  thirty. 

**  Was  it  a  person  you  knew  ? — Yes. 

**  Was  it  a  man  ? — Yes. 

•*  Have  you  seen  him  to-day  ? — I  have  not. 

**  When  did  you  see  him  last  ?— Several  weeks  ago. 

**  Do  you  know  his  name  ?— I  do. 

**  What  is  it? — I  decline  to  give  it. 

**  Was  he  one  of  your  clerks? — He  was. 

**  How  many  clerks  had  you  ? — Three. 

**  Give  me  their  names. — Johnson,  Goodall,  and  Humphrey. 

**  Was  Mr.  Johnson  present  ? — He  was  about  the  premises. 

«'  Was  he  in  the  room  ?  —  I  should  say  he  was  not  in  the 
room. 

"  Will  you  swear  he  was  not  in  the  room  ? — I  worft  swear  he  was 
not. 

**  Now  was  Humphrey  in  the  room  ? — Humphrey  was. 

*<  Were  you  and  Humphrey  there,  and  nobody  else  ? — I  believe 
not ;  he  had  been  coming  in  and  out. 

"Was  Humphrey  there  when  the  words  *  William  Booth  ^  were 
put  upon  the  bill  ?— I  cannot  recollect. 

"  Did  he  do  it  ? — He  did  not. 

"Did  he  see  it  put  on?— He  might  have  noticed  it  being 
put  on. 

u2 
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tarn  Quiiir  ^*  What  has  become  of  Humphrey  ? — I  believe  he  is  in  Shrop- 
V.         shire. 

<<  Do  you  know  whether  he  is,  or  not  ?— I  do  not  know. 

**  He  was  your  clerk,  you  say  ? — He  was. 

*^  Did  you  discharge  him  from  your  service  ?— I  did  not,  but  I  had 
no  further  occasion  for  his  services. 

"  You  say  you  did  not  know  whether  the  person  who  put  on  the 
name  had  any  authority  ? — There  was  another  person  in  the  room 
who  might  have  had. 

<<  Do  you  know  the  person  who  really  put  on  the  name  ^  William 
Booth'  had  any  authority  to  put  the  name  on  ? — Not  to  my  know- 
ledge. 

**  Lord  Demman. — You  say,  you  know  he  had  not.  Why  do  you 
know  he  had  not  ? — Because  I  state  it  was  not  the  other  person* 

<*  You  say  it  was  not.  Had  you  any  authority  to  do  it  ? — I  had 
not. 

*<  CAaii?&er«.— What !  look  at  the  acceptance  (handing  it  to  the 
the  witness),  was  it  in  blank  ? — It  was  drawn  in  Mr.  Phillips^s  draw- 
ing-room. 

♦*  What !  over  the  blank  acceptance  ? — ^Yes. 

^*  Now,  you  say  you  have  had  the  stamp,  ever  since  you  bought  it, 
in  your  possession  r — Yes. 

"  Where  did  you  buy  the  stamp  ? — I  believe  in  Broad-street. 
Attorneys  in  London  are  in  the  habit  of  buying  stamps  very  often. 

^*  You  say  the  stamp  was  purchased  in  Broad-street  ? — I  believe 
by  myself. 

<^  Are  you  not  certain  it  was  bought  on  purpose  to  draw  this  bill 
upon  ?— There  were  several  stamps  bought  at  the  same  time ;  I 
believe  there  were  two  3s.  6d.,  and  three  Ss.  stamps  bought  at  the 
same  time. 

<<  Is  it  New  Broad-street,  or  Old  Broad-street  ?— Old  Broad- 
street. 

<<  Was  it  at  a  stationer^s  ? — It  was. 

*<  Where?— On  the  left-hand  side,  nearly  opposite  the  back  door  of 
the  Hall  of  Commerce. 

^<  Lord  Dekmak. — I  wish  to  know  if  the  defendant  said  he 
wished  the  matter  settled,  and  that  he  had  sent  word  to  you  to  settle 
it,  but  not  to  defend  it ;  and  he  expected  you  would  pay  the  money, 
as  it  was  a  matter  of  your  own.  What  could  lie  allude  to?  Any 
transactions  between  you  and  him  ? — Yes.  I  had  a  communication, 
not  from  him,  but  from  another  party. 

**  Was  that  before  it  was  done  ? — Since. 

**  After  he  was  served  with  the  writ  ? — Yes. 

<^  It  could  not  allude  to  any  thing  that  passed  between  you  and 
him  after  the  note  was  written  ? — No. 

^^Had  you  no  transactions  with  him? — I  was  his  solicitor  up  to 
that  time. 

<<  Was  he  your  creditor  or  debtor?'-There  was  some  money  owing 
from  him  I  believe  to  me. 

<<  How  much  do  you  think  it  is  ? — The  bill  has  not  been  made  out. 
I  had  a  partner ;  there  was  some  difference  between  iis,  and  we  dis- 
solved partnership ;  but  as  to  the  amount,  I  know  not. 
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**  You  must  have  some  notion? — Perhaps,  my  lord,  it  might  have  Thb  Qjoem 
been  100/.  connected  with  some  mortgages.  ^' 

"  Have  you  never  told  him  you  might  possibly  use  his  name  on      ^^**«"* 
some  occasion  ? — Not  to  my  knowledge.    I  don^t  recollect  that  I  did. 

*'  Do  you  mean  to  say,  upon  your  oath,  you  don't  know  whether 
you  ever  told  him  or  not  that  you  might  use  his  name,  you  might 
some  time  or  other  have  occasion  ? — I  remember  his  asking  me  if  I 
had  done  so. 

**  When  was  that  ? — That  was  early  in  February. 

^^  He  asked  you  if  you  had  used  his  name?— He  said  he  had  heard 
reports  of  his  name  lieing  used. 

**  What  did  you  tell  him  ? — I  told  him  it  was  true.  He  was  very 
much  annoyed  and  very  angry .^ 

Chambers^  for  the  prisoner,  objected  to  those  parts  of  the  cros»- 
examination  being  read  which  followed  the  prisoner'^s  declining  to 
answer  and  applying  to  the  Court  for  protection,  and  the  decision 
of  Lord  Denman  that  he  must  answer  the  questions.  I  received 
the  evidence ;  but  doubting  whether  I  ought  to  do  so,  I  reserved  the 
point  for  further  argument.  The  prisoner  was  convicted  upon  this 
and  other  evidence,  and  I  reserved  the  judgment  till  the  opinion  of 
the  judges  could  be  obtained,  whether  the  evidence  was  properly 
receiveoT  I  beg  the  advice  of  the  judges  hereon.  (See  R»  v.  Merce* 
ran,  3  Starkie,  R.  366.) 

May  ^9»  1847. — Chambers  (with  whom  were  Ballantine  and 
Parry)^  for  the  prisoner,  submitted  these  several  propositions  to  the  ' 

Court: — 

First,  That  a  witness  is  not  bound  to  answer  questions  that  may 
criminate,  or  tend  to  criminate,  himself,  and  that  he  is  entitled  to  lie 
informed  by  the  Court  of  his  privilege. 

Second,  That  his  privilege  is  not  waived  by  his  answering,  without 
objection,  certain  questions  relative  to  part  of  a  transaction,  where  the 
whole,  if  disclosed,  might  criminate  him,  but  that  he  may  claim  his 
right  at  any  time. 

.Third,  That  any  examination  he  may  have  been  compelled  to 
undergo  will  not  he  admissible  on  any  future  criminal  proceedings 
taken  against  him — first,  because  that  examination  was  on  oath;  and 
secondly,  because  it  was  obtained  by  threat  and  duress. 

The  general  rule  is  laid  down  in  1  Starkie  on  Evidence,  p.  191 
(8rd  ed.),  in  these  words  :  **  It  is  now  settled  by  the  authority  of  the 
legislature  (the46  Geo.  S,  c.  37),  that  a  witness  cannot  refuse  to  answer 
questions  because  he  may  subject  himself  to  a  civil  liability  or  charge; 
but  he  is  not  bound  either  in  a  court  of  law  or  equity  to  answer  any 
Question  that  will  expose  him  to  any  criminal  punishment  or  penal 
Lability,  a^eeably  to  the  wise  and  humane  principle,  that  no  man  is 
bound  to  criminate  himself.^  The  same  rule  holas  in  the  Ecclesias- 
tical 0)urts.  {Swift  V,  Swiftf  4  Hagg.  164 ;  Mortimer  y.  Mortimer^ 
2  Hagg.  315.)  The  principle  was  much  discussed  in  the  case  that 
led  to  the  above  enactment,  viz.  in  Lord  Melville's  case ;  and  the 
opinions  of  the  judges  are  given  in  6  Cobbett's  Parliamentary 
Debates,  p.  £35.  But  not  only  is  the  witness  entitled  to  his  privilege, 
but  there  are  several  cases  that  tend  to  shew  he  is  entitled  to  it  with- 
out demanding  it.     By  ^<  not  being  bound  to  answer""  is  meant  this, 
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Tn  QuuH  that  when  the  question  is  put  to  him  he  ought  to  receive  an  intima- 
*-  tion  from  the  judge  that  he  is  not  bound  to  answer.     In  Sir  John 

■"•  Friend's  case  (13  State  Trials,  16)  it  was  ruled,  that  a  witness 
could  not  be  asked  whether  he  was  a  Roman  Catholic,  since  he 
might  thereby  subject  himself  to  penalties.  There  the  Chief  Justice 
interfered  without  any  objection  being  made  by  the  witness.  In 
RaseweWs  case  (10  State  Trials,  169)  a  woman  was  asked  what  con- 
venticles she  had  been  at,  and  Lord  C.  J.  Jeffreys  immediately  inter- 
posed  and  prevented  the  question  being  put.  In  Hardy's  case  (^ 
State  Trials,  7^0),  Eyre,  C.  J.,  said,  on  a  witness  appealing  to  hini« 
that  he  would  protect  him  if  any  question  were  put  tending  to 
accuse  him  of  any  crime  not  immediately  ccmnected  with  the  tri^. 

Lord  Denm  an,  C.  J. — There  the  question  was  not  connected  with 
the  immediate  inquiry. 

Chambers, — No  doubt  that  is  so,  but  there  is  no  other  case  with 
'  such  a  qualification.  In  R.  v.  O'Coialy  (S6  State  Trials,  1351) 
Buller,  J.,  says  that  a  witness  in  such  circumstances  is  under  the 
protection  of  the  Court.  Nor  is  it  essential  to  the  existence  of  the 
ri^ht  that  the  question,  if  answered,  would  directly  criminate  the 
witness.  In  Lord  Macclesfields  case  (16  State  Trials,  1146)  the  ques- 
tion put  to  the  witness  could  not,  if  answered,  have  jeopardized  him; 
but  It  was  a  link  in  a  chain  of  evidence  that  might  have  affected 
him,  and  it  was  held  that  he  was  not  bound  to  answer  it.  There  are 
several  equity  cases  which  carry  out  this  principle.  In  PaMon  v, 
DoKglas  (16  Yes.  S39)  it  is  laid  down  that  a  witness  is  not  compel- 
lable to  answer  interrogatories  having  a  direct  tendency  to  subject 
him  to  penalties,  &c.,  or  having  such  a  connection  with  them  as  to 
form  a  step  towards  such  a  result.  This  opinion  is  mfiterially  sup- 
ported by  the  same  case,  afterwards  reported  in  19  Ves.  2^ ;  by 
Parkhurst  v.  Lowten  (2  Swanston,  S15),  and  Cates  v.  Hardaere 
(3  Taunt.  424).  The  principle  to  be  deduced  from  all  these  cases  is, 
that  although  a  witness  begin  to  answer  questions,  he  is  not  bound 
to  go  on.  The  reason  is  obvious,  he  would  be  drawn  on  from 
answer  to  answer,  so  that  although  the  final  Question  might  be 
unanswered,  enough  might  be  ebcited  upon  which  to  ground  a 
charge  against  him. 

Wilde,  C.  J, — Have  you  any  case  where  a  witness  has  answered 
part  and  then  demurred  to  proceeding  further  ? 

Chambers, — I  submit  that  the  cases  I  have  just  quoted  tend  to 
that  conclusion,  and  Jackson  y.  Benson  (I  Y.  &  J.  32),  and  R.  v. 
Slaney  (5  C.  &  P.  214)  are  to  the  same  effect.  The  evidence  is 
inadmissible,  on  the  ground  that  it  was  given  upon  oath.  In 
2  Russell  on  Crimes,  855,  it  is  laid  down,  that  ^^  if  an  examination  of 
a  prisoner,  taken  before  a  magistrate,  purport  to  be  upon  oath, 
it  is  not  admissible,^  and  the  reascHi,  as  given  in  1  Phitlips^s  £v. 
p.  402,  is,  that  the  oath  imposed  on  the  prisoner,  especially  whilst  in 
custody,  is  likely  to  operate  as  a  constraint  or  as  a  kind  of  compulsion; 
the  statement,  therefore,  cannot  be  considered  as  completely  free 
and  voluntary.  (R.  v.  LewiSj  6  C.  &  P.  161 ;  and  see  Joy  on 
Confessions,  p.  62). 

.  Coleridge,  J. — How  then  would  you  sustain  an  indictment  for 
perjury  ? 
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Chambers, — The  evidence  given  on  such  an  indictment  is  not    Tai  Uqhm 
used  either  as  an  admission  or  a  confession.    Perjury  is  an  offence  ^' 

at  common  law  and  by  statute,  and  evidence  of  the  false  swearing      ^^*««^- 
k  of  course  receivable,  to  prove  the  offence.    It  is  not  in  such  a 
case  the  subject-matter  of  the  statement  that  is  the  thing  to  be 
proved,  but  its  falsity* 

Aldeeson,  B. — But  would  not  the  position  you  are  now  con* 
tending  for  go  to  shew  that  a  witness  could  never  object  to  answer 
any  question,  however  criminating,  since,  if  the  fact  of  its  being  on 
oath  would  exclude  its  proof  on  a  subsequent  trial,  the  witness 
could  never  be  rJaced  in  any  jeopardy  on  account  of  his  answering  ? 

Chambers, — That  might  be  the  effect  of  the  rule,  no  doubt,  but 
there  are  several  cases  in  which  it  has  been  distinctly  laid  down*  It 
IS  true  there  are  other  cases  in  which  a  contrary  ruling  has  occurred, 
but  in  none  of  them  had  the  privilege  of  being  exempt  from  answer- 
ing been  daimed. 

Aldekson,  B. — ^I  certainly  consider  it  to  be  the  law  now,  that 
the  mere  fact  of  an  examination  being  on  oath  is  no  objection  to  its 
admissibility. 

Chambers.'^lt  is  true  that  there  are  cases  where  it  has  been  held 
that  if  a  witness  has  answered  questions  without  objection,  his 
examination  may  afterwards  be  used  against  him.  Smith  v.  Bead' 
neU  (1  Camp.  30),  and  Stockfleth  v.  De  Tastet  (4  Camp.  10)  are 
instances ;  but  they  were  cases  under  the  Bankruptcy  Act. 

Wilde,  C.  J. — There  have  been  several  cases  before  Lord 
Eldon,  where  witnesses  were  committed  for  refusing  to  answer 
questions  which^perhaps,  had  a  tendency  to  criminate  them. 

Chambers. — They  were  all  decisions  upon  the  construction  of 
particular  Acts  of  Parliament.  R.  v.  Merceron  (2  Stark*  366) 
seems  to  be  against  me ;  but  the  decision  there  was  referred  to  in 
GUham's  case  (1  Moo.  C.  C.  208),  by  Lord  Tenterden,  who  says, 
*'  I  think  there  must  be  some  mistake  in  that  case ;  the  evidence 
must  have  been  given  without  oath,  and  before  a  committee  of 
inquiry,  where  witnesses  would  not  be  bound  to  answer.^'  Moloney 
V.  JBartley,  quoted  in  Stephenson  v.  Jones  (Peake^s  Ev.  179),  shews 
that  at  every  st^  the  witness  may  claim  his  right,  and  that  the 
judge  must  be  vigilant  that  when  he  reaches  the  verge  of  danger,  he 
may  be  prevented  from  encountering  it. 

Fatteson,  J. — There  he  made  his  objection  in  the  £rst  in- 
stance. 

Aldebson,  B.— Suppose  a  witness  has,  voluntarily  answered  the 
first  three  or  four  questions,  and  then  comes  to  one  that  may  affect 
him  injuriously,  may  he  object  to  answer  it?  Best,  C.  J«,  in 
Diofon  V.  Vale  (1  C.  &  P.  278),  seems  to  lay  it  down  that  one  who 
begins  the  detail  of  a  transaction  must  go  on  with  it. 

Chambers. — There  die  witness  was  cautioned  that  he  was  not 
obliged  to  answer  the  questions  put  to  him,  but,  in  spite  of  that 
caution,  he  went  on,  and  the  Court  held  that  be  had  thereby  waived 
his  privilege.  It  may  often  happen  that  a  witness  is  not  aware  of 
the  criminating  effect  of  an  answer  he  may  give,  and  still  less  may 
be  able  to  foresee  to  what  a  few  apparently  harmless  questions  may 
tend ;  and  if,  when  he  has  answered  them,  he  is  therefore  to  lie 
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Tbx  Quxbk  compelled  to  detail  the  whole  transaction  to  which  they  relate,  the 
••  practical  result  would  be  that  he  would  have  no  protection  at  alL 
*"'  The  merest  tyro  at  the  bar  could  so  frame  the  beginning  of  his 
examination,  that  his  ultimate  object  would  be  imperceptime,  until 
he  had  led  on  his  victim  so  far  that  it  would  be  impossible  for  him 
to  recede.  It  has  been  decided  that  counsel  have  no  right  to  inter- 
fere to  protect  a  witness ;  so  that  he  would  be  entirely  at  the  mercy 
of  those  who  examined  him.  There  is  a  modem  case  on  the  subject 
entirely  in  my  favour.  On  the  trial  of  Lord  Cardigan,  in  the 
House  of  Lords,  the  Lord  High  Steward  cautioned  Sir  James 
Anderson  that  he  was  not  bound  to  answer  any  question  that 
would  criminate  himself,  and  that  before  the  witness  had  uttered 
one  syllable.  Here,  then,  his  Lordship  acted  entirely  on  the  rule 
of  law  with  which  I  set  out,  that  it  is  the  duty  of  the  Court  to 
caution  the  witness  in  the  first  instance. 

Wilde,  C.  J. — The  Lord  Steward  had  heard  that  such  evidence 
would  be  given,  and  therefore  was  prepared  how  to  act. 

Loud  Denman,  C.  J. — If  I  had  heard  in  the  present  case  that 
Garbett  was  to  give  the  testimony  he  did  give,  I  mi^t  have  done  the 
same  thing ;  but  even  after  the  answers  had  been  given,  I  supposed 
that  something  would  occur  to  shew  they  were  untrue. 

Alderson,  B. — ^At  all  events,  the  qustion  is  different  here.  Gar- 
bett voluntarily  states  that  the  bill  is  not  in  Booth^s  handwriting,  is 
he  not  then  bound  to  go  on  and  say  whose  the  writing  is  ? 

CAamftcr*.— There  is  another  view  of  the  case  yet  remaining. 
Suppose  that  every  thing  that  was  done  at  the  former  trial  was 
rignt,  and  that  Garbett  was  bound  to  answer  every  question  put  to 
him,  does  it  follow  that  his  examination  would  be  evidence  on  a 
subsequent  criminal  prosecution  ?  It  may  be,  that  as  a  matter  of 
justice  to  the  parties  in  the  former  suit,  he  should  be  bound  to 
relate  the  whole  transaction ;  but  it  is  one  thing  to  say,  that  having 
answered  partially,  he  shall  be  compelled  to  answer  fully ;  and  quite 
another  matter  to  say  that  when  you  have  been  compelled  to  tell 
the  whole  story,  the  whole  story  shall  be  evidence  against  you. 

Alderson,  B.  —  Diaon  v.  Vale  establishes  that  there  may  be 
a  waiver  of  the  privilege.  There  was  in  that  case  something  like 
an  express  waiver,  because  the  witness  was  cautioned  before  he 
answered ;  but  may  there  not  be  an  implied  waiver,  to  this  extent, 
that  if  a  man  answer  in  such  a  way  as  that  we  may  infer  he  meant 
to  waive,  his  examination  mav  be  used  against  him  i 

Chambers. — But  here  Garbett  went  on  seeking  to  evade  question 
after  question,  and  continually  appealed  to  the  Court  for  protec- 
tion ;  and,  when  he  was  told  by  tne  learned  judge  that  he  must 
answer,  surely  it  must  be  taken  that  he  acted  under  the  fear  of 
imprisonment  if  he  did  not.  It  is  laid  down,  that  a  statement 
extorted  by  threats  or  intimidation,  or  a  confession  drawn  from  a  per- 
son by  the  smallest  inducement  of  advantage  or  of  punishment, 
will  render  them  inadmissible  against  him.  (2  Russell  on  Crimes, 
title  ^^  Evidence,"  p.  855.)  Here  is  a  statement  wrung  from  a  witness 
by  a  direct  threat  of  immediate  punishment  if  he  remain  silent ; 
and,  therefore,  even  if  it  were  right  to  extract,  it  cannot  be  right  to 
render  it  available  against  him  on  a  criminal  charge. 


Gakbitt. 
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WiUeSy  on  the  part  of  the  prosecution.— The  question  being  Thi  Qobw 
whether  the  facts  that  Garbett  has  himself  stated  are  evidence  in  an  _  *• 
issue  joined  between  him  and  the  Crown,  the  onus  is  upon  the  pri- 
soner to  make  out  that  the  case  falls  within  some  known  exception  to 
the  well-known  rule,  that  a  man*s  statements  relative  to  the  issue  are 
evidence  against  himself.  First,  it  has  been  objected  that  the  exami- 
nation was  taken  upon  path.  Several  cases  have  been  referred  to  on 
this  subject,  but  it  will  be  found  that  whenever  the  examination  has 
been  excluded  it  was  on  account  of  its  having  been  taken  in  the 
course  of  a  proceeding,  the  object  of  which  was  substantially  to 
charge  a  person  making  the  statement  with  some  offence ;  and  in 
many  cases  it  has  been  rejected,  not  as  a  statement  made  by  the 
witness  himself  upon  oath,  but  because  it  had  been  taken  in  a  man- 
ner not  authorized  by  the  directions  of  some  particular  statute.  In 
jR.  V.  Tubby  (5  C.  &  P.  630)  it  was  held  by  Vaughan,  B.,  that  a 
statement  relating  to  an  offence,  made  upon  oath,  oy  a  person  not 
at  the  time  under  suspicion,  was  admissible  in  evidence  against  him 
when  he  was  afterwards  charged  with  the  commission  of  it.  So  in 
JR.  V.  Haworih  (4  C.  &  P.  £54)  a  witness  was  examined  on  oath  on 
a  charge  of  forgery  against  another  person,  and  it  was  held  that  his 
examination  was  admissible  on  a  charge  of  forsery  against  himself. 
In  J?.  V.  Goldshede  (1  C.  &  E.  657),  on  a  tried  for  conspiracy,  the 
answers,  in  Chancery,  of  the  defendants,  made  on  oath  by  them,  in 
a  suit  instituted  against  them  by  the  prosecutor,  were  received  in 
evidence  on  the  part  of  the  prosecution.  In  Wheater^a  case  (2  Moo. 
C.  C.  45)  an  examination  in  bankruptcy  of  a  prisoner,  on  oath,  was 
admitted.  The&e  authorities  shew  that  the  fact  of  the  evidence  being 
given  on  oath  is  no  objection  to  its  being  received,  the  case  not  being 
one  in  which  there  is  any  accusation  pending  against  the  witness  at 
the  time.  Secondly,  as  to  the  privilege  a  witness  has  to  refuse  to 
answer  questions  that  may  criminate  himself.  This  is  a  mere  excep- 
tion to  the  general  rule,  that  every  man  is  bound  to  come  forward 
and  give  any  evidence  of  matters  within  his  own  knowledge.  No 
doubt  a  witness  may  decline  to  state  what  will  prove  him  to  have 
been  guilty  of  a  crime ;  but,  as  Lord  Eldon  said  in  Paoftan  v. 
Douglas,  the  law  only  gives  him  a  discretion;  he  may  answer  if  he 
pleases,  and  he  may  bind  himself  by  his  previous  dealing  with  the 
person  asking  him  the  question  to  make  a  full  discovery.  Several 
equity  cases  have  been  referred  to,  and  I  shall  cite  others,  to  shew 
that  a  man  may  deprive  himself,  by  his  own  conduct,  of  the  privi- 
lege of  refusing  to  answer.  Ihe  Eaat-India  Company  v.  Mkins 
(1  Strange,  168)  is  a  leading  cose  on  this  point.  There  Lord  Chan- 
cellor Parker  says,  ^^  The  defence  is,  that  the  defendant  is  not  bound 
to  discover  what  will  subject  him  to  a  penalty.  It  is  only  a  privilege, 
not  a  natural  right.  If  a  man  will  waive  such  a  privilege,  surely  lie 
may.**  In  Green  v.  Weaver  (1  Simons,  404,  427)  it  was  held,  that  a 
broker  of  the  city  of  London  was  bound  to  answer  a  bill  of  dis- 
covery in  aid  of  an  action  brought  against  him  by  his  employer,  the 
Vice-Chancellor  observinj^,  ^<  I  think  that  a  man,  by  the  effect  of  his 
own  acts,  may  exclude  himself  from  the  benefit  of  that  rule ;  or,  to 
adopt  the  expression  of  a  very  great  judee,  he  may  contract  himself 
out  of  the  protection  afforded  liim  hy  the  principle  of  the  Courts.^ 


^.  J 
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QtfMir  The  ^me  rule  is  applicable  to  the  consideration  of  lliis  privilege  as 
^  to  that  of  every  oth^.  A  witness  may  use  it  for  his  own  protection, 
^**^  but  must  not  abuse  it  so  as  to  injure  others.  And  upon  that  ground 
tras  the  decision  in  Smith  t.  Beadnell^  where  Lord  Ellenborough 
said  the  witness  miffht  have  refused  to  answer;  *^but  having 
uaguardedly  answerea  the  questions  put  to  him,  his  answers  may 
be  employed  against  him  for  all  purposes  to  which  they  are  l^ally 
applicable.^  If  a  witness  goes  into  a  portion  of  a  transaction,  and 
seeKS  by  such  portion  to  aSPect  other  parties,  as  a  mere  matter  of 
justice  to  them,  he  should  be  bound  to  tell  the  whole.  It  would  be 
monstrous  that  he  should  be  allowed  to  state  just  enough  to  benefit 
the  party  he  came  to  serve,  and  no  more.  A  witness  is  sworn  to  tell 
the  whole  truth,  and  he  is  bound  to  tell  all  if  he  tells  any  part.  He 
can  have  no  privilege  to  garble  the  evidence.  To  make  what  was 
intended  for  his  protection  an  engine  of  falsehood  and  deception,  to 
the  unfair  benefit  of  one  party,  and  the  equally  unfair  injury  of  the 
other.  The  case  of  East  v.  Chapman  (2  C.  &  P.  570)  is  a  strong 
authority  in  favour  of  the  prosecution.  It  was  there  held  that  a 
witness  who  had  given  evidence  on  his  examination  in  chief,  as  to 
the  truth  of  a  libel,  might  be  asked  on  cross-examination  whether 
the  MS.  of  the  libel  was  not  written  by  him,  and  that  he  was  bound 
to  answer  it.  In  S  Phill.  Ev.  418,  the  effect  of  that  case  is  expressed 
in  these  words :— "  A  witness  may  waive  his  privilege  and  answer  at 
his  peril.  From  the  nature  of  the  right,  it  may  be  inferred  that  he 
will  not  be  at  liberty  to  answer,  or  refuse  to  answer,  any  question  at 
his  discretion,  and  that  his  consenting  to  answer  some  questions 
oup;ht  not  to  bar  his  right  to  demur  to  others.  On  the  other  hand, 
it  IS  only  reasonable  that  he  should  not  be  allowed  by  an  arbitrary 
use  of  his  privilege  to  make  a  partial  statement  of  facts,  to  the  pre- 
judice of  either  party.  Upon  this  principle  Lord  Tenterden  seems 
to  have  held,  in  East  v.  Chapman^  that  if  a  witness  waive  his  privi- 
lege  so  far  as  to  answer  part  of  the  questions  tending  to  subject  him 
to  indictment,  he  cannot  be  exempted  from  answering  the  remainder, 
but  must  give  the  whole  truth.''  Sloman  v.  Kelltf  (8  Y.  &  Coll.  67S) 
establishes  the  same  principle.  It  has  been  said  that  it  is  the  duty 
of  the  judge  to  caution  a  witness  that  he  need  not  criminate  himself; 
but  there  is  clearly  no  such  obligation.  No  doubt  if  a  j  udge  saw  an 
ignorant  man  about  to  be  questioned  upon  matters  that,  if  disclosed, 
would  criminate  him,  it  would  be  a  mere  exercise  of  fair-dealing  to 
warn  him  to  be  cautious  in  what  he  said.  Every  judge  must  use 
his  discretion  in  controlling  the  examination  of  witnesses.  But  how 
could  any  such  rule  as  that  contended  for  be  carried  out  ?  It  would 
require  a  power  of  divination  in  the  judge  to  render  it  effectual, 
unless,  indeed,  a  general  warning  were  to  be  given  to  every  witness 
before  the  cross-examination  commenced.  Or,  even  if  a  judge  were 
supposed  capable  of  knowing  the  facts,  could  he  be  able  to  recollect 
all  the  statutes  that  subject  individuals  to  punishment  for  their  acts? 
As  was  said  by  Lord  Ellenborough  in  Lord  Cochrane's  case^ 
reported  by  Mr.  Gurney,  "  Am  I  bound  to  keep  in  my  head  all  the 
penalties  to  which  a  witness  during  his  life  has  rendered  himself 
liable?"  My  friend  has  urged  this  other  objection, — that  the 
witness  claimed  the  protection  of  the  Court,  but  he  was  told  he  must 
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answer  the  questions  put  to  him.    I  will  first  draw  your  Lordships^   Thk  Hvtw» 
attention  to  the  mode  in  which  the  objection  was  taken^  and  I  will  v. 

tiien  ask  if  a  witness  is  to  be  entitled  to  garble  facts,  so  as  to  give  a  ^^""*' 
false  colouring  to  the  evidence  elicited  from  him  P  Can  there  be  a 
doubt,  in  reading  the  examination,  that  Garbett  had  gone  so  far  as  to 
render  it  necessary  to  the  purpose  of  justice  that  he  should  be 
called  upon  to  state  the  whole  matter  ?  He  is  put  into  the  box,  the 
question  being,  whether  a  certain  bill  of  exchange  is  in  the  hand- 
writing of  the  defendant.  He  is  in  court,  and  knows  what  is  ^oin^ 
on;  he  states  facts,  which,  if  true,  are  only  consistent  with  his 
having  forged  the  bill  himself;  and  it  is  not  until  he  is  pressed 
with  tlie  question  "  Is  it  a  forgery  ?"'  that  he  asks  for  the  protection 
of  the  Court,  and  is  told  be  must' answer.  He  had  hitherto  answered 
every  question  that  had  been  put  to  him  without  remonstrance,  and 
the  counsel  for  the  plaintiff  had  a  right  to  go  into  all  the  other  cir- 
cumstances, for  the  purpose  of  explanation. 

Alderson,  B. — It  seems  he  gave  no  evidence  for  the  defendant 
in  his  examination  in  chief. 

Willes  submitted  that  that  made  no  difference  in  his  argument. 
Aldebson,  B. — It  might  make  a  difference  if  he  had  stated  any 
thing  in  chief  which  required  explanation.     Here  all  that  is  elicited 
is  obtained  on  cross-examination. 

Willes. — My  position  is,  that  if  he  goes  into  a  statement  drawn 
from  him  either  oy  one  side  or  the  other,  he  is  bound  to  go  on. 

Alderson,  B. — Where  then  would  you  draw  the  line.^  If  a 
witness  incautiously  answers  one  question,  is  he  bound  to  answer 
twenty  others  ?  If  he  accidentally  utters  a  sentence,  or  a  word, 
is  he  to  be  compelled  to  go  on  and  criminate  himself  to  any  extent  P 
Willes, — This  is  not  a  case  in  which  there  would  be  any  difficulty 
in  drawing  the  line,  since  the  witness  was  well  aware  of  the  evidence 
he  was  about  to  give,  and  fully  alive  to  any  privileges  he  might  be 
entitled  to ;  but  on  reference  to  the  examination,  it  will  be  found 
that  he  had  in  fact  the  advantage  of  the  privilege  he  claimed,  for  he 
never  answered  any  question  which  he  was  told  he  must  answer.  A 
discussion  arose  upon  his  objection,  and  a  different  question  was  put* 
It  is  quite  clear,  moreover,  that  the  witness  did  not  r^ard  the  direc- 
tion of  the  Court,  that  he  must  answer,  as  a  general  direction,  for  he 
makes  the  same  objection  to  each  successive  question  that  he  thinks 
may  jeopardize  him.  So  that  the  compulsion,  after  all,  amounts  to 
notning,  for  in  no  instance  where  the  authority  of  the  Court  inter- 
posed was  it  effectual  in  eliciting  the  specific  answer  sought.  My 
friend  says,  it  is  the  duty  of  the  judge  who  presides  to  moderate 
the  proceedings ;  to  iivform  a  witness  when  tfie  time  arrives  at  which 
he  may  keep  silence ;  to  be  watchful  to  protect  him,  with  or  without 
any  claim  to  protection  bdng  made.  But  supposing  a  second  trial 
to  arise  out  of  the  proceedings  in  the  first  one,  as  in  this  case,  in  what 
a  difficulty  would  the  judge  at  the  second  trial  be  placed.  He  would 
have  to  sit  in  judgment  on  the  conduct  of  the  judge  who  had  pre- 
sided at  the  former  case ;  he  would  have  to  inquire  whether  the 
interference  took  place  at  the  right  time ;  whether  the  witness  was 
properly  warned ;  or  whether  the  evidence  was  relevant  to  the  issue. 
I  submit,  in  conclusion,  that  whatever  apparent  difficulties  may  sur- 
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Tm  QuBKM  round  the  question,  they  entirely  vanish  when  it  is  submitted  to  the 
Gauht  !f^.^  ^^  decided  cases,  t  have  shewn  that  the  fact  of  the  examinaticm 
being  on  oath  is  no  objection  to  its  reception.  The  rule  of  lav  is 
clear  that  a  matfs  statements  and  admissions  are  evidence  against 
him.  I  admit  that  a  witness  is  not  bound  to  criminate  himself;  but 
the  privilege  of  refusing  to  answer  where  his  answer  might  have  this 
tendency  must  be  claimed,  and  may  be  waived  by  him,  and  that  in 
its  exercise  he  is  not  to  be  permitted  to  interfere  with  the  rights  of 
other  parties  by  stating  one  portion  of  a  transaction  and  refusing  to 
disclose  the  whole.  I  rest  my  case  on  the  ground  that  Garbett  bad 
waived  his  right  to  refuse  to  answer,  and  that  those  against  whom  he 
appeared  hadTdone  nothing  to  waive  their  right  to  a  full  disclosure 
pf  what  he  had  partially  narrated. 

4^Au!^bers  replied. 

€ti  conseijuence  of  the  judges  differing  in  opinion,  a  wish  was 
^expressed  by  tbem  that  the  case  should  be  re-argued.  Accordingly, 
'  on  June  S6th, 

Chambers  commenced  the  argument,  pursuing  the  same  line  that 

he  had  before  taken,  and  quoting  the  following  cases  in  addition. 

Ea  parte  Coseens  (Buck.  540),  Bracey'a  case  (Comb.  390),  £« 

parte  Kirby  (Mont.  &  McArth.  212),  SchuUeav.  Hodson  (1  Add. 

^  Ecc.  R.  105,  110). 

Martififfor  the  prosecution.(a) — Aroan^s  statement  is  always  admis- 

sible  against  himself,  with  two  exceptions :  First,  a  communica* 

;lAon  made  to  his  professional  adviser ;  secondly,  a  statement  made 

•by  any  person  directly  charged  with  a  criminal  offence,  under  the 

■influence  of  hope  or  fear.  (R.v.  Courts  7  C.  &  P.  486.)  In  Jardine^s 

■^collection  of  Criminal  Trials,  on  the  trial  of  Guy  Fawkes,  it  appears 

^^'tbat  evidence  was  received  which  had  been  extracted  under  torture, 

'.afltbough  in  the  8rd  Inst.  S5y  it  is  said  that  torture  was  always 

illegal  at  common  law. 

Paeke,  B. — ^Except  by  order  under  the  sign  manual,  or  by  order 
in  council :  that  is  the  effect  of  the  authorities  collected  in  Jardine 
on  Torture,  p.  67. 

•Alderson,  B.— In  those  days  the  confession  of  one  person  was 
ev  dence  against  others. 

Martin, — The  objection  to  evidence  obtained  by  compulsion  is 
to  its  effect,  and  not  to  its  admissibility.  If  an  examination  contains 
any  improper  evidence,  that  evidence  ought  to  be  struck  out  bj  a 
competent  authority.  If  not,  it  is  admissible.  (StockflethY.De 
Tastet,  4  Camp.  10.) 

Paeke,  B. — Suppose  a  judge  allowed  a  witness  to  be  asked, 
**  Did  you  commit  murder  ?''  and  he  answered  "  Yes,'*  would  that 
statement  be  admissible  ? 

Martin. — It  is  submitted  that  it  would.  At  all  events,  the  judge 
must  decide  upon  the  honajides  of  the  claim  to  exemption,  or  any 
man  might  refuse  to  answer  questions,  and  give  no  other  reasoo 
than  that  he  thought  it  would  criminate  him. 

Aldeesox,  B.— You  have  the  security  of  the  witness's  oath. 

(a)  Tlw  tine  of  argvment  adopted  by  Mr.  Martin  being  for  tbe  moct  part  the  same  if 
that  talcen  by  Mr.  wiUet,  each  engsestiona  are  only  added  here  aa  called  forth  additkiial 
obsenraUoni  from  any  of  the  learnt  judges. 
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RoLFE,  fi. — But  surely  the  judge  must  be  entitled  to  exercise   Tbk  Quzsir 
some  discretion,  or  a  witness  mieht  refuse  to  ^ve  his  name.  ^* 

Maule,  J. — Is  there  any  autnority  for  saying  that  the  judge  has       ^*""' 
a  discretion  in  the  matter  ? 

Wilde,  C.  J. — I  have  known  several  instances  in  which  it  has 
been  exercised.  I  have  repeatedly  known  Lord  Ellenborough  to 
assume  it. 

Pabke,  B. — ^What  is  the  meaning  of  *^  I  am  in  the  hands  of  the 
Court  ?^  Does  it  mean  that  he  thought  the  answer  would  criminate 
himself? 

Wilde,  C.  J.— Is  there,  anywhere  in  this  evidence,  the  security 
of  his  oath,  that  he  believed  it  would  criminate  him  ? 

Cresswell,  J. — I  think  it  must  be  taken  that  the  evidence 
was  eiven  under  pressure,  when  once  the  objection  had  been  made. 

WiLDK,  C.  J. — I  cannot  help  entertaining  a  contrary  opinion, 
when  I  take  the  whole  of  the  examination  together. 

LoBD  Denmak,  C.  J. — There  are  two  modes  of  considering  this 
case.  It  is  one  question  whether  a  judge  ought,  of  his  own  autho- 
rity, to  interfere  where  he  sees  a  witness  inadvertently  led  into 
answering  questions  that  would  criminate  him.  But,  with  respect 
to  the  course  of  proceeding  in  the  present  case,  where  a  witness 
states,  in  general  terms,  what  will  entitle  his  friend  to  a  verdict, 
and  is  then  asked  as  to  the  particulars  of  the  transaction,  can  he,  by 
claiming  this  privilege,  prevent  the  other  side  from  knowing  those 
particulars,  which  may  have  a  very  important  effect  in  contradicting 
or  explaining  the  general  evidence  he  had  previously  given  P  In  this 
case  I  was  not  at  all  sure,  even  to  the  last,  that  it  would  not  appear 
that  the  witness  had  falsely  stated  that  the  acceptance  was  not  the 
defendant's  writing,  or  at  least  that  he  would  not  eventually  be  shewn 
to  have  bad  the  defendant's  authority  for  writing  it. 

Chambers,  in  reply. — The  maxim  that  a  man  is  not  bound  to 
accuse  himself  would  be  entirely  nugatory  unless  he  were  permitted 
to  object  to  particular  questions,  and  his  objections  were  allowed. 
Just  as  much  would  that  maxim  be  contravened  if  he  were  to  be 
told,  ^'  you  have  answered  two  or  three  questions  that  do  not  crimi- 
nate you,  and  therefore  you  must  now  answer  others  that  do.''  The 
fair  construction  of  that  maxim  surely  is  this ;  that  if  a  man  inad- 
vertently answers  a  question  that  criminates  him,  believing  at  the 
time  that  he  is  bound  to  answer  it,  such  answer  shall  not  after- 
wards be  used  against  him.  But  how  much  stronger  is  the  pri- 
soner's claim  in  this  instance,  where  the  right  was  actu^ly  demanded 
and  constantly  refused  ?     It  is  said  he  never  answered  the  question  , 

he  was  told  be  must  answer,  but  that  the  question  was  changed  on 
every  occasion.  It  is  dear,  however,  that  the  one  substituted  was  of 
the  same  purport ;  and  it  would  be  clearly  entrapping  him  if  it 
were  to  be  held  that  the  answer  to  the  second  was  voluntary,  merely 
because  it  slightly  differed  from  the  first,  which  he  demurred  to.  A 
reason  has  been  given  why,  in  some  cases,  depositions  that  had  been 
taken  upon  oath  were  not  received ;  namely,  that  they  were  not  taken 
acoordinff  to  the  requisitions  of  particular  statutes;  but  Gumey,  B., 
in  severiu  of  the  cases  cited,  rejected  the  evidence,  on  the  precise 
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Tbs  ClusBic  ground  that  tliey  had  been  taken  upon  oath.   As  to  the  waiver  of  the 
«'•  privilege,  two  cases  have  been  specially  cited,  viz..  The  East-India 

Oaustt.  Company  Y.AtkinSi  and  Green  v.  Weaver ;  but,  in  both,  the  evideace 
was  required  to  be  given  under  circumstances  which  would  not  render 
the  parties  liable  to  a  criminal  prosecution.  But  even  admitting  that 
a  witness  may  waive  his  privilege  under  particular  circumstances, 
has  there  been  any  such  waiver  here  ?  Suppose  that  a  woman,  when 
under  examination,  admits  that  she  has  had  an  illegitimate  child,  is 
she  bound  to  go  on  and  confess  herself  guilty  of  the  misdemeanour 
of  having  concealed  its  birth  P 

Alderson,  B. — Or  suppose  that  two  persons  have  gone  out  toge- 
ther in  the  pursuit  of  game.  One  of  them  may  have  no  objection  to 
sa^  «  We  went  out,"  out  he  may  very  reasonably  decline  to  state 
with  what  object  he  did  so. 

Chambers  referred  to  Johnson's  Laws  of  Spain,  to  shew  that 
even  there  it  was  not  allowed  to  use  evidence  extracted  by  torture 
for  the  purpose  of  establishing  a  subsecment  criminal  charge ;  and 
also  quoted  Bentham^s  Comparison  of  jBnglish  and  Foreign  Law. 
The  privilege  to  refuse  to  answer  questions  that  would  criminate 
was  one  to  which  the  witnesses  had  an  absolute  right ;  if  the  judge 
was  to  exercise  a  discretion  as  to  allowing  it  or  not,  all  advantage  to 
be  derived  from  such  a  privilege  would  cease  to  exist. 

The  learned  Judges  afterwards  deliberated  upon  the  case,  and 
nine  of  them  were  of  opinion  that  the  witness,  under  the  circum- 
stances, was  not  compellable  to  answer  the  questions  put ;  and 
that,  having  answered  them  under  compulsion,  such  answers  could 
not  be  given  in  evidence  against  him  on  a  criminal  charge.  The 
remaining  six  thought  the  evidence  receivable,  and  the  prisoner 
properly  convicted. 

Conmctum  reversed. 
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EXCHEQUER  CHAMBER. 
December  8, 18^. 

(Before  Wildb,  C.  J. ;  Williams  and  Maulb^  JJ.  ;  Pahkb,  Aldbbsok, 
RoLFE,  and  Platt,  BB.) 

Robert  Campbell  and  Johk  Haynxs  v.  The  Queen*  (a) 

JMicImm/  for  fiUMf — Several  eoutUe^Form  qfj^iry  proeeee^Venire  de  nowh^ 
Qmrt  qf  Quarter  Seetione. 

An  imdiefment  at  eeaeUma  eaiUamed  two  eounie:  the  fret ,  for  eteaUng  gaode  in  a 
dwelHnff'houee  above  the  value  qfbLt  the  eeeondf  a  eimple  larceny  tfgoode  qftke 
eame  deeeriptUm  ae  in  the  fret  count.  By  the  jury  proeeee,  the  jury  were  eunnnoned 
to  inquire  whether  the  plaintifi  in  error  were  guilty  "  qf  the  felony  in  the  indict^ 
ment  qforemid  above  epecifleds"  and  the  verdict  wae^  that  they  were  guilty  of  the 
** felony  tforeeaid :*'  whereeg^on  they  were  a4iudged  to  be  traneported  for  ten 
yei/are.    Upon  error  on  that  judgment^ — 

Held^  by  the  Court  qf  Qaeen'e  Bench,  that  the  judgment  wae  erroneoue  t  that  "felony  " 
ie  not  nomen  coUectivum;  that  therrfore  it  wae  uncertain  to  which  of  the  eounie 
the  verdict  t^lieds  and  if  it  e^pUed  to  the  latter,  that  count  would  not  etgfport  the 
judgment.  The  judgment  wae  thertfore  revereed,  and  a  venire  de  novo  awarded. 
Upon  error  brought  upon  that  judgment, — 

ffeld,  that  felony  ie  not  nomen  collectieum  ;  and  that  the  venire  de  novo  wae  proper, ' 
ae  thie  wae  a  caee  in  which  the  jury  proeeee  had  been  mieawardedi  but, — 

Qfuere,  whether  a  venire  de  novo  eould  be  awarded  upon  a  charge  qf  felony  for  any 
dqfect  tfi  the  finding  of  the  jury  f 

The  Court  qf  Qjuarter  Seeeione  ie  a  continuing  Court  qf  Oyer  and  Terminer,  and  not 
an  intferior  court,  eo  ae  to  prevent  the  ieeumg  qfa  venire  de  novo  to  it, 

Qneere,  whether  the  above  indictment  would  be  bad  if  the  two  counte  eg^eared  to  be 
for  the  eame  qffenee  9    Held,  by  the  Court  qf  Queen*e  Bench,  that  it  would. 

ERROR  from  the  Court  of  Queen^s  Bench,  upon  a  judgment  CAMnuL 
of  that  Court  sitting  in  error  from  the  Court  of  Quarter  wd  Hatvu 
Sessions  for  the  city  of  Chester.  The  record  of  the  proceedings  at  ^^  Quexk. 
sessions  is  fully  set  out  in  1  Cox,  C.  C.  269,  and  is  accurately 
stated  in  the  iudgment  of  this  Court.  The  foUowine  is  the  record 
of  the  proceedings  in  Q.  B. : — **  And  because  the  said  Court  of  our 
said  Lady  the  Queen  now  here  is  not  as  yet  advised  of  giving  their 
judgment,  &c.,  a  day  is  therefore  given,  &c.,  until  the  31  st  day  of 
January  next,  before  our  said  Lady  the  Queen,  at  Westminster,  to 
hear  their  judgment  thereupon,  &c,  at  which  time,  to  wit,  on  the  81st 
day  of  January  aforesaid,  &c.,  comes  the  said  coroner  and  attorney 
of  our  said  Lady  the  Queen,  and  the  said  Robert  Campbell,  otherwise 
Robert  Fisher,  and  John  Haynes,  are  brought  here  into  Court  in 
custody  of  the  keeper  of  the  6eneral  Penitentiary  at  Milbank,  by 
virtue  of  a  writ  of  habeas  corpus ;  whereupon  all  and  singular 
the  premises  having  been  seen  and  by  the  said  Court  here  fully 
understood,  and  as  well  the  record  and  proceedings  aforesaid,  and  the 
judgment  thereupon  given  as  aforesaid,  as  also  the  said  causes  and 
matters  above  assigned  for  error,  having  been  diligently  examined 
and  inspected,  and  upon  mature  deliberation  had  nere  in  court,  it 
appears  to  the  Court  here  that  in  the  record  and  proceedings  afore- 
(a)  ReportBd  hj  A.  Bittlbbton,  Esq.,  Barristfr-Bt-law. 
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said,  and  also  in  finding  the  verdict  and  giving  the  judgment 
aforesaid,  there  is  manifest  error.  Therefore  it  is  ordered,  con- 
sidered, and  adjudged  by  the  said  Court  here,  that  the  verdict 
and  judgment  upon  the  said  indictment  against  the  said  Robert 
Campbell,  otherwise  Robert  Fisher,  and  John  Haynes,  be  for  the 
error  aforesaid  set  aside  and  annulled,  and  that  the  said  recorder 
and  justice  of  our  said  Lady  the  Queen,  in  and  for  the  borough 
and  city  of  Chester,  and  county  of  the  same  city,  do  award  a  writ 
of  ventre  facias  juratores  de  novo  upon  the  said  indictment.  And 
it  is  furthered  ordered,  considered,  and  adjudged  by  the  said  Court 
here,  that  the  said  keeper  of  the  General  Penitentiary  at  Milbank, 
present  here  in  court,  or  his  deputy,  do  deliver  the  said  Robert 
Campbell,  &c.,  into  the  custody  of  the  constable  and  gaoler  of  the 
gaol  of  the  said  borough  and  city  of  Chester,  charged  with  the 
said  indictment,  to  be  by  him  severally  kept  in  safe  custody  until 
they  shall  be  from  thence  discharged  by  due  course  of  law. 

**  Afterwards,  to  wit,  on  the  lltri  day  of  May,  A.  D.  1846,  before 
the  Justices  of  the  Common  Bench  of  our  Lady  the  Queen,  and 
the  Barons  of  the  Exchequer,  of  the  degree  of  the  coif,  of  our  said 
Lady  the  Queen,  in  the  Exchequer  Chamber  of  our  said  Lady 
the  Queen,  come  the  said  Robert  Campbell,  &c.,  and  immediately 
say,  that  in  the  giving  and  pronouncing  of  the  said  judgment  of  the 
said  Court  of  our  said  Lady  the  Queen,  before  the  Queen  herself, 
there  is  also  manifest  error  in  this,  to  wit,  that  by  the  said  ludg- 
ment  of  the  said  last-mentioned  Court,  it  is  ordered,  considered,  and 
adjudged  by  the  said  Court,  that  the  verdict  and  judgment  upon 
the  said  indictment  against  the  said  Robert  Campbell,  otherwise 
Robert  Fisher,  and  John  Haynes,  be  set  aside  and  annulled^  and 
that  the  said  recorder  and  justice  of  our  said  Lady  the  Queen  in 
and  for  the  borough  and  city  of  Chester,  and  county  of  the  same 
city,  do  award  a  writ  of  venire  facias  juratores  de  novo  upon  the 
said  indictment.  Whereas  the  judgment  of  the  said  last-mentioned 
Court  should  have  been  merely  that  the  judgment  upon  the  said 
indictment  be  reversed,  set  aside,  and  annulled.  There  is  also  error 
in  the  said  last-mentioned  judgment  in  this,  to  wit,  that  it  is  con- 
ddered  and  adjudged  by  the  said  Court  of  our  said  Lady  the 
Queen,  before  the  Queen  herself,  that  the  verdict  upon  the  said 
indictment  ap^ainst  the  said  Robert  Campbell,  otherwise  Robert 
Fisher,  and  John  Haynes,  be  for  the  error  aforesaid  set  aside  and 
annulled ;  whereas  by  law  no  such  judgment  could  or  ought  to 
have  been  given  or  pronounced  by  the  Court  of  our  said  Laay  the 
Queen,  before  the  Queen  herself.  There  is  also  error  in  this,  to  wit, 
that  it  is  considered  and  adjudged  by  the  said  last-mentioned  Court, 
that  the  said  recorder  and  justice  of  our  said  Lady  the  Queen,  in 
and  for  the  borough  and  city  of  Chester,  and  county  of  the  same 
city,  do  award  a  writ  of  venire  facias  juratores  de  novo  upon  the 
indictment ;  whereas  by  law  no  such  judgment  could  or  ought  to 
have  been  given  or  pronounced  by  the  Court  of  our  said  Lady  the 
Queen,  before  the  Queen  herself.  There  is  also  error  in  this,  to  wit, 
that  by  the  said  judgment  of  the  said  last-mentioned  Court,  it  is 
ordered,  considered,  and  adjudged  by  the  said  last-mentioned  Court, 
that  the  said  keeper  of  the  General  Penitentiary,  or  his  deputy,  do 
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deliver  the  said  Robert  Campbell,  otherwise  Robert  Fisher,  and  Campbell 
John  Haynes,  into  the  custoay  of  the  constable  and  gaoler  of  the  and  HxTKBt 
gaol  of  the  said  borough  and  dty  of  Chester,  charged  with  the  «^^  ^  ^^^ 
said  indictment,  to  be  by  him  severally  kept  in  safe  custody,  until 
they  shall  be  from  thence  discharged  by  due  course  of  law ;  whereas 
bylaw  no  such  judgment  could  or  ought  to  have  been  jpven  by 
the  Court  of  our  Lady  the  Queen,  before  the  Queen  herself:  There 
is  also  error  in  this,  to  wit,  that  the  judgment  of  the  said  last-menr 
tioned  Court  is  not  warranted  by  law,  and  is  not  such  a  judgment 
as  by  law  could  or  ought  to  have  been  given  or  pronounced  by  the 
said  last-mentioned  Court,  and  that  the  said  last-mentioned  judg- 
ment, or  that  pai't  thereof  by  which  it  is  considered  that  the  said 
recorder  and  justice,  Sec,  of  our  said  Lady  the  Queen,  in  and  for 
the  borough  of  the  city  of  Chester,  and  county  of  the  same  city,  do 
award  a  writ  of  venire  fadcLSJuratorea  de  novo  upon  the  said  indict- 
ment ;  and  by  which  it  is  further  ordered,  considered,  and  adjudged 
by  the  said  dourt  here,  that  the  keeper  of  the  General  Penitentiary 
at  Milbank,  present  here  in  court,  or  his  deputy,  do  deliver  the 
said  Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Haynes, 
into  the  custody  of  the  constable  and  gaoler  of  the  gaol  of  the  said 
borough  and  city  of  Chester,  charged  with  the  said  indictment,  to  be 
by  him  severally  kept  in  safe  custody,  until  they  shall  be  from  thence 
discharged  by  aue  course  of  law,  is  bad  and  insufficient  in  law.  And 
the  said  Robert  Campbell,  &c.,  pray,  and  each  of  them,  for  himself, 
prays  the  judgment  of  the  Court  upon  the  premises,  and  that  judg- 
ment may  be  given  thereon  accoraing  to  law ;  and  that  the  said 
Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Haynes,  and 
each  of  them,  oe  discharffed,and  restored  to  all  things  which  they  have 
and  each  of  them  hath  Tost  by  occasion  of  the  saia  judgment,    &c. 

Joinder  in  error. 

Peacock,  for  the  plaintiffs  in  error. — The  question  now  arises, 
whether  the  judgment  of  the  Court  of  Queen^s  Bench,  so  far 
as  it  ordered  the  verdict  against  the  prisoners  to  be  set  aside, 
and  a  venire  de  novo  awarded,  is  not  erroneous?  There  does 
not  appear  to  be  any  case  in  which  a  venire  de  novo  has  been 

frantea  in  a  case  of  felony  where  the  prisoners  have  been  tried 
y  a  jury  competent  to  try  them;  though  in  some  cases,  where 
there  has  been  no  trial  at  all,  or  in  substance  no  trial,  upon 
the  ground  that  the  jurors  who  tried  the  prisoners  were  not  com- 
petent to  try  them,  a  venire  de  novo  has  been  awarded.  There  are 
also  dicta  of  some  learned  judges,  that  where  a  verdict  is  imper- 
fect or  insufficient,  a  venire  de  novo  may  be  awarded.  But  they 
are  mere  dicta,  and  only  go  to  this  extent,  that  the  Court  before 
whom  the  prisoners  are  tried  may  itself  award  a  venire  de  novo 
before  it  proceeds  to  pass  sentence ;  and  there  is  no  case  in  which, 
after  judgment  has  been  given  in  a  court  below,  and  upon  a  writ  of 
error  to  reverse  the  judgment,  the  judgment  has  been  reversed,  a 
venire  de  novo  has  been  awarded.  This  question,  whether  the 
Court  of  Queen's  Bench  had  the  power  to  grant  a  venire  de  novo^ 
was  not  argued  before  that  Court ;  the  question  there  argued  was, 
whether  the  judgment  of  the  Quarter  Sessions  was  erroneous  or  not ; 
the  Court  took  time  to  consider,  held  the  judgment  to  be  erroneous. 
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CAMnisu     and  SLW&rded  a  venire  de  novo.    (CampbeUv.  The  Qv^en,  15  L.  J. 
and  Hatwi   m.  C.  78 ;  1  Cox,  C  C.  269.) 

Thi  Quibw«  Paeke,  B. — ^These  two  counts  may  have  been  difierent  descrip- 
tions  of  the  same  offence,  or  they  may  relate  to  different  offences  ; 
you  cannot  tell  which.  {Rew  v.  Ward,  2  Ld.  Bay.  1461, 1469.) 
There  they  are  called  informations,  and  each  count  of  the  indict- 
ment is  c^ed  a  separate  information  for  the  same  offence;  and 
there  the  Court  say,  on  a  motion  in  arrest  of  judgment,  it  is  of  no  use 
to  question  the  validity  of  one  of  those  informations,  namely,  one  of 
the  counts,  because  there  is  another  count  upon  which  the  Court 
have  given  judgment.  Also,  in  O'CannelTs  case  (11  C.  &  F.  155), 
it  was  held,  in  arrest  of  judgment,  that  the  Court  could  not  be  sup- 
posed to  have  given  judgment  only  on  the  good  count. 

Peacock. — As  the  two  counts  charge  separate  offences,  the  Court, 
after  verdict,  must  assume  that  the  prisoners  were  guilty  of  separate 
offences;  although  the  object  of  tne  several  counts  is  merely  to 
meet  the  evidence  that  may  be  presented  to  the  jury;  that  they 
may  find  the  party  guilty  on  either  count,  as  the  evidence  warrants. 

Maule,  J. — The  second  count  here  may  be  considered  to  impute 
a  different  offence,  because  it  would  be  quite  superfluous  to  add  a 
second  count  for  the  purpose  of  letting  in  evidence  of  a  simple 
larceny. 

Alderson,  B. — It  is  not  impossible  that  the  same  goods  may  be 
twice  stolen. 

Peacock, — That  may  be ;  but  they  are  not  averred  to  be  the  same 
goods ;  they  are  merely  described  in  the  same  way,  and  the  indict- 
ment charges  a  distinct  offence— an  offence  for  which  a  different 
punishment  may  be  inflicted  ;  the  punishment  for  the  first  offence 
being  ten  years^  transportation,  and  the  punishment  for  the  second 
not  more  than  seven  years^  transportation. 

Pakke,  B. — Is  not  the  only  question  here,  whether  the  judgment 
that  awards  a  venire  de  novo  is  right?  There  is  the  strongest 
possible  authority  for  saying  that  two  counts  of  an  indictment  may 
describe  the  same  thing.  (JR.  v.  Downing  and  Potvis,  Denison  s 
Crown  Cases,  p.  62 ;  and  1  Cox  C.  C.  166.) 

Maule,  J. — There  was  a  physical  impossibility  in  considering,  in 
that  case,  that  the  two  counts  described  diff^ient  offences^  because 
there  it  appeared  that  it  was  the  same  man  who  was  mentioned  in  both 
counts ;  and  the  same  man  could  not  be  killed  twice.  That  does 
not  apply  to  the  case  of  stealing,  where  the  same  goods  are  capable 
<^  being  stolen  twice. 

Pea^ck, — That  case  was  argued  before  the  fifteen  judges,  not 
in  a  court  of  error  upon  the  record. 

Pakke,  B.— It  is  only  applicable  to  shew  that  there  may  be  two 
counts  in  an  indictment,  describing  the  same  offence  in  a  different 
manner.  The  only  question  here  is  whether  a  venire  de  novo  is  the 
proper  course. 

Waddington. — I  do  not  contend,  supposing  the  judgment  of  the 
Queen's  Bench  is  erroneous,  that  the  Crown  is  entitl^  to  ask  for 
the  proper  judgment  upon  the  indictment  in  the  court  of  error. 

Alderson,  B. — Then  you  are  satisfied  with  the  venire  de  no90  f 

Waddingion.'^Yesy  certainly. 
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Peacock. — ^If  the  Court  should  think  the  venire  de  novo  is  bad, 
then  it  will  be  for  the  counsel  for  the  Crown  to  argue  the  other  part 
of  the  case.  The  judgment  of  the  Court  of  Queen's  Bench,  after 
stating  the  reasons  upon  which  it  was  founded,  concludes  :  <*  The 
verdict  must  be  set  aside  and  a  venire  de  novo  awarded,  as  was  held 
to  be  the  proper  course  in  Rew  v.  Huggins  (2  Ld.  Raym.  1674).'' 
In  that  case,  however,  there  was  no  decision,— only  the  dictum  of  the 
learned  judges,  that  a  venire  de  novo  might  be  awarded  ;  and  the 
Court  afterwards  decided  in  favour  of  the  prisoner.  That  case, 
therefore,  is  not  one  in  which  a  venire  de  novo  was  awarded.  The 
cases  in  which  a  venire  de  novo  has  been  awarded  are  cases  in 
which  the  party  has  never  been  in  jeopardy  of  being  found  guilty 
by  a  jury  competent  to  try  him.  Thus  in  ArundeVs  case  (o  Rep. 
14),  the  jury  was  retumea  "cfe  viceneto  civitatis  Westmonaeter.'^ 
and  found  the  defendant  guilty ;  it  was  moved,  in  arrest  of  judg- 
ment, that  the  venue  ought  to  have  been  out  of  the  parish,  and  not 
out  of  the  city.  Upon  that  doubt,  all  the  jud^  met,  and  after 
several  arguments,  it  was  resolved  that  the  objection  was  good,  and 
the  report  concludes  thus : — ^^  And  afterwards  it  was  awarded  that 
the  trial  was  insufficient,  and  a  new  venire  facias  awarded,  to  try 
the  issue  again,  for  his  life  was  never  in  jeopardy^  So  in  (3ray  v. 
TAe  Queen  (11  CI.  &  Fm.  427,  490),  where  a  venire  de  novo  was 
awarded  by  the  court  of  error,  there  was  no  trial  at  all ;  the  party 
was  never  in  jeopardy ;  a  challenge  of  two  of  the  jurors  had  been 
improperly  disallowed,  and  therefore  the  jury  were  incompetent  to 
try ;  and  though  they  pronounced  a  verdict,  the  defendant  could  not 
be  convicted  upon  it. 

Parke,  B. — In  Gray's  case  there  had  been  a  judgment  pro- 
nounced ;  that  removes  your  objection. 

.  J^eacocik.-*-The  man  never  was  in  jeopardy ;  and  in  ArundeTs 
case,  he  had  not  suffered  judgment.  Tne  case  of  Rex  v.  Hayes 
(2  Ld.  Raym.  1518)  is  a  distinct  authority  against  the  judgment 
of  the  Queen's  Bench,  because  there  it  is  said  (p.  1521),  <<The 
Court  agreed  that  the  cases  cited  out  of  Co.  Litt.  and  Cro.  Eliz. 
(Co.  Litt.  227,  a;  and  Finymore  v.  Sankey,  Cro.  Eliz.  1S8)  are 
certainly  law;  for  if  a  jury  finds  but  part  of  the  matter  put  in  issue, 
and  says  nothing  as  to  the  rest,  the  verdict  is  ill,  and  a  venire  facias 
de  novo  shall  issue,  if  no  judgment  is  given ;  but  if  judgment  is 
given  upon  such  verdict,  it  shall  be  reversed/' 

Aldeeson,  B. — Where  it  is  merely  error  in  the  judgment,  the 
authorities  are  in  favour  of  that  position. 

Peacock. — Rew  v.  Fowler  (4  B.  &  Aid.  273)  is  a  case  where  a 
writ  of  error  was  brought  to  reverse  the  judgment  of  the  Quarter 
Sessions;  and  the  Court  held  that  the  Quarter  ^ssions  had  the  power 
to  order  a  venire  de  novo ;  but  there  also  the  party  was  never  in 
jeopardy,  because  there  was  a  mis- trial.  After  tne  jury  had  retired, 
one  of  them  separated  from  his  fellows  and  conversed  respecting  his 
verdict  with  a  stranger ;  and  om  that  ground  the  Quarter  Sessions 
quashed  the  verdict  and  awarded  a  venire  de  novo.  At  the  next 
sessions  the  prisoner  was  tried  and  convicted,  and  then  judgment 
was  given,  and  error  brought  upon  that  judgment.  The  Court 
said,  ^^  The  first  trial  is  to  be  considered  a  mis-trial,  and  therefore  a 
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nullity ;"  consequently,  the  judgment  upon  the  second  trial  was 
affirmed. 

Alderson,  B. — There  was  a  case,  two  years  ago,  of  a  person 
indicted  for  murder,  before  the  Act  of  Parliament  passed  enabling 
Quakers  to  sit  in  criminal  cases :  a  Quaker,  by  misadventure,  was 
sworn  upon  the  iury,  tried  the  man,  and  found  nim  guilty.  It  was 
conceded  that  the  prisoner  was  entitled  to  a  writ  of  error,  but  the 
Crown  could  not  sue  it  out,  and  the  man  would  not,  so  he  died  in  gaol. 

Peacock. — Rex  v.  Channens  (1  Moo.  C.  C.  374).  As  in  ArundeTs 
case,  the  man  was  not  in  jeopardy.  Supposing  a  writ  of  error  had 
been  brought  and  the  court  of  error  had  awarded  a  venire,  that 
would  not  have  gone  beyond  Gray  v.  The  Queen^  because  there 
was  no  trial  at  all.  The  jury  had  found  him  guilty,  who  never  were 
competent  to  try  him. 

Aldeuson,  B. — The  Quaker  was  a  competent  man ;  the  objection 
to  him  was,  that  he  was  not  sworn,  but  he  affirmed  distinctly. 

Peacock. — There  could  only  be  a  writ  of  error  on  the  ground  that 
there  was  error  in  the  proceedings.  There  is  a  great  distinction 
between  the  case,  in  which  a  court  of  error  reverses  a  judgment 
given  upon  a  bad  verdict  in  the  court  below^  and  then  awards  a 
venire  de  novo^  and  the  case  in  which  the  Court  below,  before  whom 
the  prisoner  is  tried,  refuses  to  give  judgment  on  a  bad  verdict,  and 
then  awards  a  venire  de  novo.  Even  in  civil  cases,  where  a  writ  of 
error  is  brought  from  an  inferior  court  to  the  Court  of  Queen's 
Bench,  a  venire  facias  de  novo  cannot  be  awarded.  Trevor  v. 
Wall  (1  T.  R.  151).  There  the  Court  said,  "  There  is  no  instance  of 
a  court  of  error  granting  a  venire  de  novo  when  the  proceedings 
originated  in  an  inferior  court.**" 

Farke,  B. — Quite  contrary  to  what  has  been  decided  formerly. 

Peacock. — There  is  also  the  case  of  Bishop  v.  JTaye  (3  B.  &  Aid. 
606),  where  there  was  a  writ  of  error  upon  a  judgment  obtained  in 
the  Borough  Court  of  Nottingham;  the  judgment  was  reversed; 
and  the  Court  added,  "  The  case  of  Trevor  v.  Wall  is  an  authority 
to  shew  that  a  court  of  error  cannot  award  a  venire  de  fiovo,  when 
the  proceedings  originate  in  an  inferior  court.*" 

Parke,  B.— What  distinction  is  there  in  principle  between  an 
inferior  court  and  a  superior  court  ? 

Peacock. — This :  wnen  the  record  comes  from  an  inferior  court 
to  a  superior  court,  the  record  is  never  remitted  :  if  so,  and  if  the 
record  of  the  indictment  remains  in  the  Queen's  Bench,  there  is 
nothing  in  the  court  below  from  which  the  man  can  be  tried. 

Parke,  B. — The  authorities  are  collected  in  Tidd's  Practice 
(9th  ed.  p.  922),  which  shew  that  a  venire  de  novo  may  be  awarded 
by  a  court  of  error.(a)  Since  the  case  of  Leach  v.  Thomas 
(S  M.  &  W.  427,  432),  that  has  been  considered  settled. 

Peacock. — There  is  no  instance  of  the  record  having  been  remitted 
to  an  inferior  court,  either  in  a  civil  or  a  criminal  case.  {Bishop  ▼. 
Kaye,  3  B.  &  Aid.  605,  610.) 

RoLFE,  B.— There  the  Court  might  have  awarded  a  venire  de 
novOf  and  ought  to  have  done  so,  on  the  same  principle  that  they 
ought  to  remit  the  record  with  the  venire  appended  to  it. 

(a)  See  Parker  r.  WeHz  (1  T.  R.  783 ;  Arehb.  Prae.  1349,  Utt  ed.). 
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Maule,  J. — Strictly  speaking,  can  an  inferior  court  award  a     CAwm.L 
venire  de  novo  at  all  ?     It  cannot  ^nt  a  new  trial.  '"^^  HATnit 

Peacock. — No ;  and  the  court  m  Chester  is  clearly  an  inferior  The  Qubem. 
court :  it  must  be  very  much  like  the  borough  court  of  Nottingham 
(S  B.  &  Aid.  605). 

RoLFE,  B. — That  was  a  court  for  civil  purposes  only. 

Peacock, — In  Gray  v.  The  Queen  the  record  was  sent  back 
to  the  Court  of  Queen's  Bench,  for  that  Court  to  award  a  venire 
de  novo.  The  proper  practice  in  inferior  courts  is  to  send  the 
original  record ;  and,  generally,  no  record  of  the  proceedings  is 
made  up  in  the  court  below  until  a  writ  of  error  is  brought,  and 
then,  for  the  purpose  of  remitting  the  record,  all  the  matters  are  ' 
entered  up  therein ;  there  is  no  other  record.  The  original  record 
used  to  be  sent,  or  was  assumed  to  be  sent,  in  almost  all  cases,  before 
the  11  Geo.  4  &  1  Wm.  4,  c.  70,  s.  8,  which  enacts  that  a  tran- 
script only  shall  be  sent  upon  error  brought  from  the  superior  courts 
to  tne  Exchequer  Chamber.(a) 

Parke,  B. — The  record  was  only  sent  to  the  Queen's  Bench,  not 
to  the  Exchequer  Chamber. 

Peacock  referred  to  Lush's  Practice  and  Tidd's  Practice. 

Platt,  B. — Is  there  not  at  this  moment  a  record  of  the  indict- 
ment having  been  found  against  these  men  in  a  court  of  competent 
jurisdiction? 

Peacock. — Yes ;  in  the  Queen's  Bench. 

Platt,  B. — The  6  Hen.  8,  c.  6,  gives  the  Queen's  Bench  power 
to  remit  all  indictments. 

Peacock. — That  statute  is  not  applicable.  It  recites  that  "  divers 
felons  and  murderers,  upon  feigned  and  untrue  surmises,  have  often- 
times removed,  as  well  their  bodies  as  their  indictments,  by  writ 
and  otherwise,  before  the  King  in  his  Bench,  and  cannot  by  the 
order  of  the  law  be  remitted  and  sent  down  to  the  justices  of  gaol 
ddivery,  or  of  the  peace,  &c.,  to  proceed  upon  them  after  the  course 
of  the  common  law ;"  and  it  then  enacts,  '^  that  the  justices  of  the 
King's  Bench,  for  the  time  being,  have  full  authority  and  power, 
by  tbeir  discretions,  to  remand  and  send  down,  as  well  the  booies  of 
all  felons,  &c.,  brought  or  removed,  or  that  shall  be  removed  or 
brought,  before  the  King  in  his  Bench,  as  their  indictments,  into  the 
counties  where  the  same  murder  or  felonies  have  been  committed, 
and  to  command  all  justices,  &c.,  to  proceed  and  determine  upon  all 
the  aforesaid  bodies  and  indictments  so  i-emoved,  after  the  course  of 
the  common  law,  in  such  manner  as  the  same  justices,  &c.,  might  or 
should  have  done  if  the  said  prisoners  or  indictments  had  never  been 
brought  into  the  said  King  s  Bench."  The  meaning  is,  to  send 
them  back  in  the  same  state  in  which  they  came  into  the  Court  of 
Queen's  Bench  ;  not  to  give  judgment  on  the  record,  to  alter  it,  and 
then  send  it  back. 

Maule,  J. — If  in  all  cases  where  a  prisoner  has  removed  himself 
and  the  record,  the  Queen's  Bench  are  immediately  to  send  him  back, 
whether  they  thought  it  right  or  not,  that  would  take  away  the 
writ  of  error. 

Peacock. — The  words  of  the  statute  are,  "  upon  feigned  or  untrue 
surmises,"  and  this  is  no  feigned  or  untrue  surmise. 

(a)  Sec  Savnd.  101,  n. ;  Sdlier  t.  8Me  (1  Ad.  &  E.  SIS). 
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Campbell         Parke,  B, — The  old  distinction  used  to  be,  that  the  Court  of 

ind  Haynki  error  could  give  judgment  when  the  punishment  was  fixed  by  law, 

tam  QusEN.    ^  ^^^  ^P^*     Where  the  punishment  was  discretionary,  the  Court  of 

error  could  not,  because  they  did  not  know  the  facts ;  and  further, 

they  considered  they  could  not  remit  the  record  to  the  Court  bdow 

for  them  to  pass  the  proper  judgment. 

Peacock. — In  Rex  v.  Ellis  (6  B.  &  C.  895)  the  Sessions  had  sen- 
tenced the  prisoner  to  fourteen  years'  transportation,  where  the  judg* 
ment  ought  not  to  have  been  for  more  than  seven  ;  but  the  Court 
could  only  reverse  the  judgment.  So  in  Rew  v.  Bourne  (7  Ad.  & 
£.  68),  the  Sessions  passed  a  sentence  of  transportation  in  a  case 
punishable  only  with  death  ;  and  the  Court  of  Queen'^s  Bench  held 
that  they  could  neidier  pass  the  proper  sentence  nor  send  back  the 
i^ecord  to  the  Court  below,  in  order  that  they  might  do  so ;  but  that 
the  judgment  must  be  reversed  and  the  defendants  discharged.  In 
both  these  cases.  Rex  v.  Kenworthy  (1  B.  &  C.  711)  was  cited  and 
distinguished.  The  same  course  was  taken,  upon  the  authority  of 
those  two  cases,  in  Reg.  v.  Silversides  (8  Q.  B.  406),  where  the 
Sessions  had  improperly  added  hard  labour  to  their  sentence.  So 
in  Whitehead  v.  The  Queen  (7  Q.  B.  682;  1  Cox,  C.  C.  199),  and 
in  King  t.  The  Queen  (7  Q.  B.  782,  810).  The  Queen's  Bendi, 
directly  it  has  given  judgment  affirming  or  reversing  the  judgment 
below,  \^  functus  officio^  and  has  no  power  to  send  the  case  back  t» 
the  Sessions  again.  The  next  point  is,  whether  a  venire  de  novo  can 
be  granted  at  all  in  a  criminal  case,  because  the  jurors  are  not  sum- 
moned to  try  each  particular  case,  as  they  are  in  civil  cases.  The 
Municipal  M^eform  Act,  S  &  6  Wm.  4,  c.  76,  s.  121,  shews  the  mode 
of  proceeding  in  summoning  jurors  to  attend  at  quarter  sessions  for 
a  borough  under  that  Act ;  that  would  be  the  mode  of  proceeding 
adopted  in  the  present  case.  It  is  true  that  a  venire  is  entered  on 
the  record ;  but  that  is  a  nullity — a  mere  fiction.  Assuming  that 
the  venire  de  novo  was  improperly  awarded,  the  question  arises,  is 
the  word  "  fdony*"  nomen  collectivum  f  If  it  is,  both  in  the  award 
of  the  venire,  and  also  in  the  finding  of  the  jury,  the  prisoners 
are  charged  with  and  found  guilty  of  the  felonies  charged  in  the 
indictment.  Then  the  judgment  of  the  Sessions  is  wrong,  and  that 
of  the  Queen's  Bench  nght.  (Rex  v.  Powell,  2  R  &  Ad.  76.)  If 
that  be  so,  then  this  Court  may  reverse  that  judgment  in  part  only; 
although  the  Court  could  not  do  so,  if  the  judgment  was  entire. 

Parke,  B.  —  If  the  venire  is  awarded  erroneously,  we  must 
reverse  that  part  of  the  judgment.  All  the  cases  are  collected  in 
the  case  of  Ch^ory  v.  The  Duke  of  Brunswick  (8  Com.  B.  481, 494). 

Peacock. — Uildart  v.  Gladstone  (12  East,  668)  is  there  cited. 
The  Court  is  now  Bsked  to  give  the  judgment  that  ought  to  have 
been  given  by  the  Court  below,  but  that  cannot  be  done ;  a  Court  of 
error  can  only  gjive  the  right  judgment,  which  the  Court  below  ought 
to  have  given  in  favour  of  a  plaintiff  who  brings  a  writ  of  error. 
(Bacon's  Abridgment,  ^  Error,''  M.  2.)  The  Court  of  Queen's 
Bench  had  no  autboritv  to  reverse  the  verdict.  If  there  is  a  good 
Terdict,  whjr  should  tne  party  be  tried  again  ?  On  the  principle 
laid  down  m  the  case  of  Rew  v.  Powelly  there  was  a  good  finding 
that  the  defendant  was  guilty  of  the  felonies  mentioned  in  the 
indictment ;  and  if  so,  the  judgment  cannot  be  supported ;  because 


CUMINAI.  LAW  OASES.  471 

Qo  part  of  the  sentence  of  ten  yearo'  transportation  can  be  applied  Campkll 
to  nie  second  offence  without  r^idering  it  an  illegal  sentence  upcm  ""^  Hathm 
the  first.  But  supposing  the  word  felony  is  not  nomen  coUectivufn^  j^^  Quww. 
then  the  defendant  has  heeu  found  guilty  of  one  only ;  he  was  tried 
for  the  "  felony  afwesaxd^  the  word  aforesaid  referring  to  the  last 
felony  charged  against  him ;  and  that  count  would  not  support  the 
judgment.  If  he  had  been  found  **  not  guilty  ^  of  the  felony 
charged  in  the  last  count  of  the  indictment,  would  not  that  have 
been  a  sufficient  verdict  to  have  prevented  the  defendant  from  ever 
being  tried  again  for  that  offence  for  which  he  had  been  tried  by  a 
jury  competent  to  try  him  ?  If  he  had  been  found  guilty  of  that 
offence,  there  was  no  reason  why  the  Court  should  not  proceed  to  pass 
judgment.  The  general  rule  is,  that  the  word  "aforesaid^  refers  to 
the  last  antecedent ;  and  therefore,  when  an  indictment  contains  two 
offences,  and  the  jury  are  summoned  to  try  the  prisoner  for  the  felony 
aforesaid,  that  refers  to  the  felony  charged  in  the  last  count  of  the 
indictment.     (Rew  v.  RichardSy  1  Moo.  &  R.  177.) 

Aldebson,  B. — ^Even  if  we  take  <^  aforesaid  "  to  be  last  afore- 
said, the  thing  wluch  is  mentioned  in  the  record  is  the  felony  afore- 
said in  the  indictment  aforesaid  mentioned  ;  that  is  to  say,  one  of 
the  felonies  in  the  indictment  mentioned ;  so  that  the  last  antecedent 
is  ambiguous. 

January  %{a) — Waddington,  contrJt.-— Assuming  that  the  ver- 
dict is  perfectly  void,  and  amounts  to  no  more  than  if  the  jury 
had  found  specifically  the  prisoners  guilty  of  one  of  the  felonies  in 
the  indictment,  without  stating  which,  the  Court  of  Queen's  Bench 
was  perfectly  justified  on  all  the  authorities.  It  is  admitted  that 
whenever  the  verdict  is  of  such  a  nature  that  no  valid  judgment 
can  be  given  upon  it,  whether  it  be  a  good  verdict  eiven  by  a  jury 
improperly  constituted,  or  whether  it  be  an  absurd  and  insensible 
verdict  given  by  a  jury  properly  constituted,  the  proper  course  is  to 
award  a  venire  de  novo.  That  may  be  done  either  m  the  court  in 
which  the  verdict  is  given,  or  by  a  Court  of  error  after  judgment 
given  on  the  insufficient  verdict,  and  that  is  so  in  criminal  as  well 
aa  in  civil  cases.  The  first  case  in  support  of  that  proposition  is 
Reof  V.  Wayner  (Hil.  8  Hen.  7,  Rot.  8.  pi.  reg.),  cited  in  the 
judgment  of  Rea  v.  Huggins  (2  LA  Ray.  1685).  There  the  jury 
received  their  verdict  in  writing,  as  they  stood  at  the  bar,  from 
some  stranger,  and  the  judge  discharged  tnem,  and  would  not  take 
it,  but  awarded  a  venire  de  novo.  That  is  the  earliest  case,  and 
answers  the  argument  on  the  other  side  as  to  the  party  being 
in  jeopardy.  If  the  jury  had  done  their  duty,  they  mi^ht  have 
returned  a  valid  verdict  against  the  party,  so  that  no  doubt  he 
was  in  jeopardy.  That  is  confirmed  by  almost  every  subsequent 
authority.  The  next  case  is  ArundeTa  case  (6  Rep.  14),  where 
the  jury  process  was  wrong.  That  was  followed  by  JB.  v.  Keate 
(1  Comb.  408 ;  Skinner,  6to  ;  6  Mod,  «87),  where  the  verdict  was 
uncertain,  and  Holt,  C.  J.,  quadied  the  indictment;  but  is 
reported  in  S  Lord  Raymond  (1586)  to  have  said  that  he  *<  should 
not  be  much  against  a  venire  de  novo.'^    The  next  case  is  Rew  v. 

(a)  OnthisdayCUtiMD,  J.yWMpnsentyinadditkmtotlMJiidgeflvliohettdthearga- 
ueiit  OB  the  fint  day. 
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CAumu.  Huggins  (IBarnard.  558;  S  Lord  Raymond,  1574;  8  Strangey 
and  Hatxu  882).  FWiLDK,  C.  J. — ^There  is  a  difference  between  the  report  in 
Tbi  Quun.  Bamardiston  and  that  in  Lord  Raymond ;  in  the  former  it  is  put 
that  the  venire  de  novo  never  went  in  a  capital  case,  for  a  fault  in 
the  verdict  itself ;  in  Lord  Raymond,  that  it  never  went  after  a 
special  verdict  found.]  That  is  in  the  subsequent  report  of  the 
proceedings  before  all  the  judges.  The  reports  in  Strange  and  in 
Bamardiston  are  very  nearly  in  the  same  words,  differing  only  in 
the  view  they  take  of  Rea  v.  Keate  ;  but  from  all  the  reports  it 
is  clear  none  of  the  judges  had  the  slightest  doubt  tnat  the 
venire  might  go.  [Aldersom,  B. — It  seems  difficult  to  under- 
stand on  what  principle  a  venire  can  be  awarded  on  a  special 
verdict.  The  jury  «tate  a  certain  number  of  facts,  and  asK  the 
opinion  of  the  Court :  the  Court  cannot  refuse  to  give  their  opi- 
nion.] The  Court  may  say  to  the  jury,  You  have  found  such 
a  bad  verdict,  that  we  cannot  give  an  opinion  upon  it.  The  next 
case  is  Rew  v.  Haye8  (2  Lord  Raymond,  1518,  2  Stra.  84S).  The 
Court  there  admit  all  the  doctrines  as  to  awarding  a  venire  de  novo 
in  civil  cases,  and  do  not  say  any  thing  about  their  being  inappli- 
cable to  that,  because  it  was  a  criminal  case.  The  next  case  in 
which  a  venire  de  novo  was  awarded  for  uncertainty  in  the  verdict  is 
the  case  of  Reat  v.  Woodfall  (5  Burr.  2661).  This  is  applicable  to 
the  case  before  the  Court,  and  is  the  first  case  in  which,  after  a  trial 
by  a  competent  jury,  the  Court  awarded  a  venire  de  novo.  It  is 
a  strong  authority,  unless  some  distinction  can  be  taken  between 
felonies  and  misdemeanors.  The  law,  however,  is  the  same  in  both 
cases.  Rexv.  Fowfer  (4B.  &  Aid.  273)  comes  very  near  to  the  present 
case,  and  is  very  material  indeed.  There  the  party  was  in  jeopardy. 
Tlie  Court  quashed  the  verdict,  and  a  venire  de  novo  issued  to 
another  jury.  It  is  verjr  difficult  to  distinguish  that  case  from  the 
present.  The  next  case  is  Gray  v.  The  Queen  (11  CI.  &  Fin.  427), 
which  is  a  direct  authority  to  shew  that  after  a  party  has  been  tried 
and  convicted,  and  imprisoned,  upon  the  sentence  pronounced,  after 
a  good  verdict  has  been  found,  a  writ  of  error  may  be  brought,  and  a 
venire  de  novo  awarded.  These  are  all  the  cases  upon  the  point, 
and  they  all  shew  that  there  is  no  distinction  between  civil  and 
criminal  cases.  As  far  as  this  part  of  the  case  goes,  the  Court  of 
Queen^s  Bench  were  perfectly  correct  in  their  judgment.  As  to 
the  next  point,  that  even  in  civil  cases  a  venire  jaxAae  de  novo 
shall  not  be  awarded  where  the  proceedings  originated  in  an  infe* 
rior  court,  that  does  not  mean  that  a  Court  of  error  can  never 
award  a  venire  de  novo  because  the  proceedings  originated  in  the 
court  from  which  the  writ  of  error  lies,  and  therefore  in  that  sense 
an  inferior  court ;  for  that  would  be  contrary  to  all  the  autho- 
rities. Trevor  y.  WaU{l  T.  R.  151)  does  not  apply;  it  was  within 
the  rule  which  prevailed  at  that  time,  with  respect  to  courts  of  an 
inferior  and  locally  limited  jurisdiction.  That  case  was  followed 
in  Bishop  v.  Kaye  (3  B.  &  Aid.  610),  and  both  turned  upon  the 

I)ractice  at  the  time,  with  regard  to  inferior  courts  of  limited  and 
ocal  jurisdiction.  The  rule  acted  upon  in  those  cases  arose  from  a 
series  of  cases  which  decided  that  inferior  courts  had  no  power  to 
grant  a  new  trial,  and  to  set  aside  the  verdict  of  a  jury.     The  lead- 
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ing  cases  on  that  point  are  the  case  of  the  Mayor  and  Aldermen  Campbell 
of  Bristol  (2  Salkeld,  650)  ;  Brooke  v.  Ewers  (1  Strange,  113)  ;  ^d  Hatkes 
Bailey  v.  Botrrn  (1  Strange,  892).  In  Reg.  v.  Hill  (1  Salk.  210) 
an  attachment  was  moved  for  against  the  judge  for  granting  a 
new  trial  after  a  judgment,  and  it  was  granted.  All  the  cases 
are  collected  in  the  case  of  Rew  v.  Peters  (1  Bur.  568),  citing 
Eastwell  v.  Livermore  {^.  572),  where  it  was  intimated  that 
even  inferior  Courts  might  grant  a  new  trial  for  irregularity. 
Another  answer  to  this  part  of  the  case  is  that  the  Court  of 
Quarter  Sessions  is  not  an  inferior  court  of  this  description.  It  is 
an  important  court  of  record,  and  in  every  respect  perfectly  dis- 
tinguishable from  the  inferior  courts  of  local  jurisdiction  for  the 
purpose  of  trying  small  debts.  Rex  v.  Smith  (8  B.  &  C.  341)  is  a 
clear  and  distinct  authority  upon  the  point.  There  Lord  Tenter- 
den,  C.  J.  (p.  842),  said,  "  The  Court  of  Quarter  Sessions  is  a  Court 
of  Oyer  ana  Terminer,  and  is  not  a  court  of  inferior  jurisdiction.'* 
Rex  V.  Fowler  will  also  answer  this  objection.  With  regard  to 
the  next  point,  as  to  the  difficulty  arismg  from  the  fact  of  the 
record  having  been  removed  and  there  being  nothing  on  which  the 
case  could  to  remitted ;  in  point  of  fact,  the  original  indictment  is 
never  in  these  cases  removed.  The  indictment  found  by  the  grand 
jury  is  at  this  moment  in  the  court  of  Chester.  In  Corner's 
'Crown  Practice  in  the  Q.  B.  (p.  102),  it  is  said  that  "  the  ori- 
^nal  indictment  need  not  be  returned."**  It  is  a  mere  record  of 
the  conviction  which  is  sent  up,  leaving  the  original  indictment 
among  the  records  of  the  Quarter  Sessions.  The  Queen's  Bench 
might  have  awarded  a  venire  de  novo  if  they  had  thought  proper, 
instead  of  directing  the  Sessions  to  do  so ;  though,  in  that  case,  the 
more  correct  way  would  have  been  to  remove  the  indictment  by 
certiorari ;  and  there  has  been  no  certiorari  in  this  case.  In  the 
case  of  Mellish  v.  Richardson  the  original  record  remained  in  the 
Common  Pleas.     (3  Binff.  834 ;  7  B.  &  C.  819 ;  9  Bing.  125.^ 

Wilde,  C.  J. — The  Chief  Justice  certified  under  his  hana  that 
the  record  had  been  delivered  to  him. 

Waddington, — In  the  same  way  the  Queen''s  Bench  were  bound 
to  send  the  record  to  the  Exchequer  Chamber  before  the  late 
statute ;  but  they  never  did. 

Maule,  J. — ^They  send  a  record.  In  the  case  of  O' Connelly. 
The  Queen  the  verdict  was  held  to  be  an  insufficient  verdict,  but 
there  was  no  venire  de  novo  at  all. 

Waddington. — There  was  a  very  special  verdict  on  some  counts. 

Aldkrson,  B. — Was  the  question,  whether  a  venire  de  novo 
could  be  granted,  put  to  the  judges  in  that  case? 

Waddington. — No ;  it  was  never  argued. 

Maule,  J. — It  was  thought  so  clear,  I  suppose,  that  nobody 
suggested  it,  either  at  the  bar  or  among  the  lords  who  differed  in 
opinion  from  the  judgment  given  in  that  case. 

Waddington. — If  a  venire  de  novo  had  been  awarded,  the  case 
would  have  been  no  authority  here,  because  it  was  different  from 
the  present ;  in  that  case  there  were  some  very  good  counts  and 
some  very  good  verdicts  upon  them,  and  the  Crown  might  have 
entered  a  jiolle  prosequi  as  to  the  bad  counts.     In  this  case,  how- 
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Campbell  ever,  the  difficulty  does  not  arise,  because  the  judgment  of  the 
and  Haymes  Queen's  Bench  does  not  state  that  the  record  shall  be  sent  back  to 
Taw  QuBBN.   ^^  Quarter  Sessions, 

Platt,  B. — If  the  indictment  remained  in  the  inferior  court,  what 
is  there  to  prevent  the  proceedings  going  on  in  that  court?  or 
would  there  be  any  difficulty  in  trying  these  men  in  the  QueenV 
Bench,  the  record  being  removed  to  the  Queen^s  Bench  ? 

Waddington. — None  at  all.  Another  point  then  arises;  if  the 
Court  can  see  clearly  that  there  ought  to  be  a  writ  of  venire  facias 
de  novo,  and  if  the  Court  of  Queerfs  Bench  ought  itself  to  have 
awarded  it,  then  this  Court  has  the  power  to  reform  the  judgment 
to  that  extent. 

Pabke,  B. — That  is  not  disputed.  That  was  considered  in 
Gregory  v.  The  Duke  of  Brunswick  (3  Com.  B.  481,  494). 

Wilde,  C  J.— In  Rew  v.  Fowler  the  Court  say  it  is  their  duty 
to  give  the  rightiudgment. 

Paeke,  B. — That  was  considered  to  be  settled  by  the  case  of 
Gildart  v.  Gladstone  (12  East,  668). 

Waddington. — The  6th  Hen.  8,  c.  6,  clearly  contemplates  such 
a  case  as  the  present,  where  a  party  has  been  removea  with  the 
indictment  to  the  Queen's  Bench.  The  Court  has  a  discre- 
tionary power  by  the  statute  to  send  the  prisoner  back  or  not, 
in  order  that   sentence   may  be   passed.      In  Rex  v.  EUis  (5 

B.  &  C.  395)  the  Queen^s  Bench  declined  to  pass  the  sentence. 
Jiea^  V.  Bourne  (7  Ad.  &  E.  68)  was  not  properly  decided ;  but 
it  has  no  particular  bearing  on  this  case.  Upon  all  the  cases  the 
Court  is  to  give  the  proper  judgment,  if  they  can  see  what  it  is, 
which  they  cannot  do  unless  it  is  fixed  by  law.  The  punishment, 
when  discretionary,  is  only  to  be  given  by  the  Court  before  whom 
the  prisoners  are  convicted,  or  some  other  court  held  at  the  same 
place  with  a  like  authority.  With  respect  to  the  rule  stated  to  exist 
that  the  Court  of  Error,  when  it  awards  a  venire  de  novo,  cannot 
do  so  of  itself,  but  must  direct  the  court  below  to  issue  the  jury 
process,  there  is  a  difference  between  the  cases.  In  Kynasion  v. 
The  Mayor  of  Shrewsbury  {%  Strange,  1061,  1053),  the  House  of 
Lords  directed  a  venire  de  novo  to  be  awarded  by  the  Court  of 
Queen's  Bench.  In  Lickbarrow  v.  Mason  (6  T.  R.  867),  it  is  said 
that  the  House  of  Lords  ordered  that  a  venire  de  novo  should  be 
awarded.     In  Harwood  v.  Goodnght  (Cowp.  91),  Lord  Mansfield, 

C.  J.,  in  delivering  the  judgment  of  the  Court  of  Queen^s  Bench, 
sitting  in  error  from  the  Court  of  Common  Fleas,  said,  "  Nor  has 
either  side  moved  for  a  venire  facias  de  novo ;  if  they  had,  this 
Court,  as  a  Court  of  Error,  could  have  granted  it  i^  but  in  Street 
v.  Ilopkinson  (2  Strange,  1055),  which  was  brought  to  the  Queen\s 
Bench  by  writ  of  error,  "  as  to  the  award  of  execution,  the  Court 
were  of  opinion  it  was  wrong,  and  that  not  being  in  the  same  court, 
they  could  not  award  a  venire  facias  de  novo,'^  All  the  rules 
respecting  a  venire  de  novo  are  the  same  in  civil  and  criminal  cases, 
mutatis  mutandis  ;  and  in  Davies  v.  Pierce  (2  T.  R.  126),  which 
was  error  from  the  Court  of  Great  Sessions  at  Cardigan,  a 
venire  de  novo  was  awarded  by  the  Court  of  Error  into  the  next 
English  county,  a  suggestion  having  been  entered  upon  the  record 
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that  Cardiganshire,  where  the  trial  was  had,  was  out  of  the  juris-     Ca^ihbeix 

diction  of  the  Court,     In  a  note  to  that  case,  nearly  all  the  old   ""^  Haykbs 

authorities  on  the  subject  are  collected.    Kent  v.  Kemp  (2  Strange,    j^^  queek. 

971,  973)  is  an  authority  to  shew  that  the  Court  below  may  be 

ordered  by  the  Court  of  Error  to  give  the  proper  judgment.     It  is 

said  there,  "  This  part  of  the  judgment,  therefore,  being  wrong,  and 

the  error  well  assigned,  it  must  be  reversed  as  to  this  part  only,  and 

the  other,  being  a  distinct  judgment,  may  be  affirmed.     (Salk.  24«.) 

To  this  we  think  proper  to  add  that  we  are  also  to  do  what  the  Court 

below  should  have  done ;  which  is,  to  direct  them  to  award  a  v/rit  of 

inquiry,  for  we  cannot  do  it  ourselves,  as  we  should  have  done  in 

an  English  cause,  since  it  must  go  to  a  sheriff  out  of  our  power. 

But  we  remit  the  record  with  an  affirmance  of  one  part  and  reversal 

of  the  other,  with  a  command  to  B.  R.,  in  Ireland,  to  award  a  writ 

of  inquiry,  and  upon  return  thereof  to  do  what  by  law  appertains 

thereto."    (He  referred  also  to  Angle  v.  Alewander^  7  Bing.  119.) 

The  Court  must  see  clearly,  before  it  can  reverse  the  judgment,  that 

it  is  erroneous.    As  to  the  objection  that  the  recorder  of  Chester  has 

no  power  to  issue  the  writ,  that  is  decided  by  Rex  v.  Fowler  (4  B.  & 

Aid.  273;    2j  Hawkins's  Pleas  of  the  Crown,  c.  41,  s.  1 ;   Burn's 

Justice,  "  Jurors,'"  vii).     Stat.  5  &  6  Wm.  4,  c.  76,  distinctly  enacts 

that  the  recorder  shall  have  the  power  to  do  all  things  necessary  to 

exercise  such  a  jurisdiction.     In  this  very  case  the  recorder  liad 

actually  issued  his  writ  of  venire  to  be  ready  to  obey  the  order  of 

the  Queen's  Bench.     If  the  Court  decide  that  the  verdict  was  a 

good  and  proper  verdict,  and  the  judgment  of  the  Quarter  Sessions 

also  perfectly  good,  the  effect  of  reversing  the  judgment  of  the 

Queen's  Bench  must  be  to  confirm  the  judgment  ot  the  Quarter 

Sessions  absolutely.     In  that  view  of  tne  case,  it  is  not  necessary 

now  to  argue  the  question,  whether  the  word  felony  is  nomen  collec- 

tivum.      This  Court  will  give  the  judgment  the  Queen's  Bench 

ought  to  have  given. 

Maule,  J. — It  is  difficult  to  say  that  we  ought  not  to  give  the 
judgment  the  Queen's  Bench  ought  to  have  given ;  but  you  are 
willing  that  the  judgment  of  the  Queen^s  Bench  should  be 
affirmed.     {Jacques  v.  Ccesar,  2  Wms.  Saund.  101  w,  and  notes.) 

Waddington.^-'Yea. 

Wilde,  C.  J. — As  the  case  now  stands,  it  will  be  convenient  to 
hear  Mr.  JPeacock  in  reply  on  this  part  of  the  case,  reserving  to  you 
the  right  to  be  heard  on  the  other  points,  if  it  should  become 
necessary. 
.  Feb.  2, 1847. — Waddington  referred  to  the  case  of  Rew  v.  Wai- 
ner  (Hil.  8  Hen.  7,  Rot.  3,  pi.  reg.)  ;  Foster's  Crown  Law,  27;  and  to 
Conway  and  Lynch  v.  The  Queen  (7  Ir.  Law  Rep.  149).  In  that 
case  the  defendants  pleaded  that  they  had  been  before  tried  and  the 
jury  discharged,  and  a  majority  of  the  judges  thought  that  they 
could  not  DQ  tried  again,  having  once  been  in  jeopardy;  but 
Crampton,  J.,  differed  from  the  rest  of  the  Court;  and  the  judg- 
ment delivered  by  him  contains  an  elaborate  and  convincing  argu- 
ment in  support  of  his  view  of  the  question.  The  passage  there 
cited  from  Com.  Dig.  "  Indictment,"  N.  is  not  to  be  found. 

Aldebson,  B. — In  Rex  v.  Shipley  (4  Dougl.  73,  16S),  Lord 
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Campbell     Mansfield  treats  it  as  a  matter  of  course  that  in  every  case  of  a  defec* 
and  Hathks   tive  verdict  there  should  be  a  venire  de  novo.     He  says,  "  If  the 
The  Qukiv.    '^^^dict  was  defective  and  omitted  finding  any  thing  within  the  pro- 
vince of  the  jury  to  find,  there  ought  to  oe  a  venire  de  novo.'*'' 

Peacocky  in  reply. — In  JReg.  v.  Gray  (11  C.  &  F.  4&T)  the  jury 
were  improperly  constituted ;  and  in  iJcr  v.  Wainer  there  was  a 
mistrial.  The  j  ury  received  their  verdict  from  the  prisoner.  These 
are  the  cases  in  which  it  is  expressly  laid  down  in  Rex  v.  Huggins 
(2  Ld.  Raym.  1585),  that  a  venire  de  novo  may  be  awarded. 

Alderson,  B. — What  is  being  in  jeopardy  ?  It  must  be  the  jeo- 
pardy of  judgment ;  otherwise  a  person  mignt  be  said  to  be  in  jeo- 
pardy as  soon  as  the  special  pleader  began  to  draw  the  indictment. 

Peacock. — ^The  question  is,  whether  the  jury  have  been  so  con- 
stituted that  they  could  convict,  and  whether,  if  so  constituted, 
they  have  not  been  guilty  of  misconduct.  R.  v.  Keaie  is  no  autho- 
rity in  favour  of  awarding  a  venire  de  novo  in  this  case ;  it  is  re- 
ferred to  by  Lord  Hardwicke  in  R&v  v.^Burridge  (S  P.  Wms.  499) ; 
and  the  indictment  was  quashed  upon  other  points.  R.  v.  Wood- 
fall  (5  Burr.  S661)  was  a  case  of  misdemeanor,  and  a  new  trial 
might  have  been  granted.  The  decision  in  Conway  v.  The  Queen 
is  strongly  in  favour  of  the  plaintiffs  in  error.  On  tjie  former  trial 
the  jury  had  been  discharged,  and  the  argument  was,  that  the 
judge  had  no  right  to  discharge  the  jury  except  in  case  of  inevitable 
necessity,  as  the  illness  of  the  jury  or  the  prisoner  (R.  v.  Edwards, 
R.  &  R.  C.  C.  224 ;  3  Camp.  207 ;  Elizahetk  Meadow's  case,  Fost. 
76;  Stevenson's  case,  Leach,  C.  C.  618;  and  Rex  v.  Hardy y 
1  East,  P.  C.  113,  where  the  adjournment  was  rendered  neces* 
sary  by  the  extraordinary  length  of  the  trial)  ;  that  the  necessity- 
must  be  stated  on  the  record ;  and  that  not  being  stated  on  the 
record  in  that  case,  the  jury  were  improperly  discharged,  and  the 
prisoners  never  could  be  tried  again,  but  might  plead  the  former 
discharge  to  a  second  indictment.  The  judgment  of  the  Court  was 
in  conformity  with  that  view ;  but  certainly  the  opinion  of  Cramp- 
ton,  J.,  was  the  other  way. 

Parke,  B. — Does  not  Lord  Coke  and  do  not  the  older  authori- 
ties say  that  the  jury  cannot  be  discharged  ? 

Waddington. — All  the  authorities  are  collected  vaRexw.  Wed- 
derbourn  {Fost.  22). 

Pabke,  B. — If  the  judge  was  bound  to  go  elsewhere,  then  the  law 
would  discharge  the  jury,  and  a  venire  de  novo  might  be  awarded. 

Alderson,  B. — A  judge  of  assize  would  be  iSund  to  ask  them 
at  the  edge  of  the  county,  whether  they  had  agreed;  and  if  not,  then 
they  must  be  discharged^. 

Peacock. — The  Court  in  Conway  v.  The  Queen  seem  to  think 
that  the  jury  ought  to  be  taken  into  the  next  county.  Crampton,  J., 
argued  that  an  imperfect  verdict  was  the  same  as  no  verdict ;  and 
that  as  a  venire  de  novo  might  issue  if  an  imperfect  verdict  was 

Siven  (citing  Keate's  case),  it  would  also  issue  if  there  was  no  ver- 
ict,  as  the  improper  discharge  of  the  jury  could  not  amount  to  an 
acquittal ;  but  that  was  overruled  by  the  rest  of  the  Court, 
Alderson,  B,— Here  the  jury  have  given  a  verdict. 
Peacock. — They  have  given  a  verdict  of  guilty  of  **  the  felony 
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aforesaid  ;*'  that  is,  guilty  of  one  felony  only ;  and  it  amounts  to  not 
guilty  of  the  other,  because  they  have  been  discharged  without 
giving  any  verdict  on  the  other. 

Aldekson,  B. — The  difficulty  is,  that  it  is  uncertain  of  which  the 
prisoners  are  found  guilty.  If  the  jury  had  found  them  guilty  of 
one,  they  might  have  been  discharged  as  to  the  other. 

Peacock. — Then,  according  to  the  argument  of  Crampton,  J., 
they  might  have  been  tried  again  for  the  one  as  to  which  the  jury 
were  discharged ;  but  if  a  venire  de  novo  was  awarded,  they  might 
a^in  be  convicted  of  both,  although  they  ought  only  to  oe  con- 
victed of  one.  Nothing  but  inevitable  necessity  justifies  the  dis- 
charge of  the  jury  (1  Inst.  227,  b;  S  Inst.  110);  and  if  the 
jury  are  improperly  discharged  without  giving  a  verdict,  the 
prisoner  cannot  be  tried  again.  Here  the  plaintiffs  in  error  have 
oeen  in  jeopardy  of  a  conviction  of  two  offences ;  but  the  jury  have 
been  discharged  without  giving  a  verdict  as  to  two  offences.  They 
ought  not  at  all  events  to  be  tried  again  for  more  than  one  offence, 
and  it  is  uncertain  which.  The  Court  of  Error  in  a  criminal  case 
cannot  give  the  judgment  which  the  Court  below  ought  to  have 
given. 

Wilde,  C.  J. — You  need  not  labour  that  point. 

Pakke,  B. — If  the  punishment  is  discretionary,  and  it  is  so 
here. 

Peacock. — The  rule  is  the  same  even  upon  demurrer  to  an  indict- 
ment, where  the  facts  are  as  well  known  to  the  Court  of  Error  as  to 
the  Court  below.     {Reg.  v.  HotMtoriy  4  Ir.  Law  R.  174.) 

Wilde,  C.  J. — Is  any  authority  cited  in  that  case  ?  Because 
the  effect  of  reversing  the  judgment  of  the  Court  below  quashing 
the  indictment  would  be  to  leave  a  good  indictment  unanswered. 

Parke,  B. — In  a  civil  case,  the  plaintiff  would  be  entitled  to 
judgment,  and  the  course  would  be  to  remit  the  record  for  a  writ 
of  inquiry. 

Platt,  B. — I  take  it  that  the  Court  of  Queen's  Bench  in  such  a 
case  could  proceed  to  trial  upon  the  indictment,  or  remit  it  by 
mittimus  to  the  Court  below  for  that  purpose. 

Waddington.— In  R.  v.  Kenworthv  (1  B.  &  C.  711),  the  Court 
of  Error  sent  down  the  record  for  ju(!gment. 

Maule,  J. — But  there  is  no  instance  of  sending  back  the  record 
to  the  Court  below  for  the  purpose  of  that  Court  giving  a  different 
judgment. 

Peacock. — If  th^t  were  so  in  O'ConnelVs  case,  the  record  might 
have  been  sent  back  to  the  Queen's  Bench  in  Ireland  for  the 
purpose  of  judgment  being  given  on  the  good  counts  only. 

Waddington. — I  do  not  contend  that  that  can  be  done. 

Peacock.— The  judgment  of  the  Court  below  must  be  reversed 
or  affirmed  simpliciter.  The  error  here  was  partly  that  of  the 
judge  and  partly  that  of  the  jury. 

Parke,  j3.— It  is  no  part  of  the  duty  of  a  judge  to  take  the  ver- 
dict. That  is  the  duty  of  the  officer  of  the  court ;  the  duty  of  the 
judge  is  confined  to  passing  sentence  after  verdict ;  and  if  he  inter- 
feres and  sends  them  back  to  reconsider  their  verdict,  it  is  merely  as 
amicus  juratorum. 
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Campbell         Peacock, — The  verdict  must  be  recorded  by  the  Court.    The 
and  Hathks  Qflj^er  might  take  a  verdict  of  ignoramus. 
The  Qucek.       Pauke,  B, — Then  there  must  be  a  venire  de  novo  and  a  new  jury. 

Maule,  J. — The  officer  of  the  court  is  one  of  the  commissioners ; 
there  must  be  two  persons  to  try, — of  whom  one  only  is  a  judge  or 
sergeant. 

Peacock. — Further,  the  original  record  is  not  in  the  court 
below;  it  is  in  the  Court  of  Queen's  Bench.  {Coot  v.  Lynchj 
1  Ld.  Raym.  427;  Vin.  Ab.  "Error,"  P.  17;  Court,  G.  2.  Bro. 
Ab.  "  Record,^  pi.  13,  44 ;  Bacon's  Ab.  "  Error,''  M.  2.) 

Aldeeson,  5.,  referred. to  Bynner  v.  The  Queen  (15  L.  J.  Q.  B. 
414). 

RoLFE,  B.— What  judgment  do  you  ask  for? 

Peacock. — That  the  judgment  of  venire  de  novo  be  reversecL 
So  much  of  the  judgment  as  is  given  against  the  party  bringing  the 
writ  of  error  may  be  reversed,  and  judgment  as  to  so  much  givai  in 
his  favour.  Ilere  the  judgment  contains  two  entireljj  distinct 
parts:  one,  the  reversal  of  the  judgment  of  Quarter  Sessions;  the 
other  the  award  of  a  venire  de  novo ;  and  this  writ  of  error  is 
brought  to  reverse  the  latter  part.  The  Crown  might  have  brought 
a  wnt  of  error  to  reverse  the  former  part,  but  has  not  done  so, 
{Doe  dem,  Daniel  v.  fVoodrtfffe^  now  before  the  House  of  Lords.) 

Parke,  B.— We  must  look  to  the  whole  record,  and  do  justice. 
{Gildart  v.  Gladstone,  12  East,  668;  and  Gregory  v.  The  Duke 
o/JffrMrwfM7icA;,  3  Com.  B.  481,  494.) 

Rolfe,  B. — The  assignment  of  errors  in  terms  includes  the 
whole  judgment. 

Peacock. — The  judgment  of  the  Court  is  prayed  in  the  premises; 
and  one  part  of  the  judgment  of  the  Court  of  Queen's  Bench  is 
shewn  to  be  right  and  the  other  part  wrong.  Gregory  v.  The  Duke 
of  Brunswick  establishes  the  principle,  that  so  far  as  concerns  the 
party  applying,  the  record  is  to  be  set  right.  In  the  Court  of 
Queen's  Bench,  the  plaintiffs  applied  for  a  reversal  of  the  judgment 
of  Quarter  Sessions ;  but  that  Court  not  only  reversed  that  judg- 
ment, but  reversed  the  verdict  also,  and  awarded  a  venire  de  novo. 

Maule,  J. — The  word  "  reversed  '^  is  not  used ;  the  form  used  is 
**  be  set  aside  and  annulled." 

Waddington. — That  form  was  advisedly  adopted. 

Peacock. — The  Court  had  no  right  to  set  aside  the  verdict ;  and 
the  party  who  brings  the  writ  of  error  is  entitled  to  have  that 
undone,  which  the  Court  below  has  erroneously  done,  and  that  done 
which  the  Court  below  ought  to  have  done ;  but  the  party  against 
whom  the  writ  of  error  is  brought  has  not  the  same  nght.  Smith 
V.  Sheldane,  cited  in  McQueen's  Practice  of  the  H.  L.  p.  428,  shews 
that  it  is  frequently  necessary  that  cross  writs  of  error  should 
be  brought  in  order  that  complete  justice  may  be  done. 

Aldebson,  B.— In  Smith  v.SheldanCy  the  House  of  Lords  gave 
judgment  for  the  defendant  upon  the  plaintiff's  writ  of  error. 

Peacock. — There  were  cross  writs  in  that  case. 

Wilde,  C.  J. — But  the  judgment  was  given  on  one  only. 

Peacock. — ^Both  writs  were  before  the  House ;  and  if  there  had 
not  been  cross  writs,  the  same  judgment  could  not  have  been  given. 
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As,  however,  the  Court  here  can  only  give  the  right  judgment  upon     CAnrBtLL 
the  whole  record  in  favour  of  the  plaintiffs  in  error,  it  becomes  ^^  Hatww 
necessary  to  shew  that  one  part  of  the  judgment  of  the  Queens's  Bench   y^,  Qobkk 
is  right,  and  that  the  proper  judgment  was,  that  the  judgment  of     "      "     * 
the  Quarter  Sessions  be  reversed.      Now  "  felony  '^  is  nomen  colleo^ 
tivum  as  much  as  "  misdemeanor,*'  and  thererore  Reof  v.  Powell 
(2  B.  &  Ad.  75)  shews  that  the  verdict  was  mod. 

Parke,  B. — Then  does  it  not  shew  that  the  judgment  was  good 
also? 

Peacock.— In  CTConnell  v.  The  Queen  (11  CI.  &  Pin.  156),  that 
case  was  referred  to  as  an  authority  in  support  of  the  position  that 
the  judgment  might  be  referred  to  either  count ;  and  upon  that 
point  it  was  overruled ;  but  it  was  not  impeached  upon  the  point 
that  misdemeanor  is  nomen  coHectivum, 

Faeke,  B. — It  has  been  thrown  out  in  a  learned  argument, 
written,  I  believe,  by  Mr.  Greaves,  in  the  Law  Magazine  (vol.  i.  N.  S. 
pp.  47, 70, 71),  that  a  judgment  in  this  form  might  be  supported  on 
the  ground  that  the  verdict  amounted  to  this,  that  both  counts 
relate  to  the  same  felony,  and  guilty  thereof;  but  if  so,  that  might 
have  been  said  in  words.  However,  Sir  Orlando  Bridgman  says  that 
a  favourable  construction  is  to  be  given  to  verdicts. 

Maule,  J. — The  only  difference  between  the  two  counts  is,  that 
one  states  a  larceny  in  a  dwelling-house,  the  other  a  simple  larceny. 
He  referred  to  R,  v.  Downing  and  Powis  (1  Den.  C.  C.  62 ;  1  Cox, 
Grim.  C.  166). 

Fabke,  B. — Why  should  they  not  be  read  as  referring  toonecrime? 

Wilde,  C.  J. — There  being  nothing  necessarily  inconsistent. 

PtfacocA?.— Whenever  there  are  two  counts,  they  must  be  taken  to 
relate  to  different  offences,  whether  the  word  "  other  ^  is  used  or 
not.  (Rem  v.  Hayes,  2  Ld.  Raym.  1518;  Tayhr  v.  Cole,  3  T.  R. 
292 ;  Hughes  v.  Reea,  4  Mee.  &  W.  204.)  The  proper  course  is 
to  find  a  verdict  of  guilty  on  one  count,  and  not  guilty  on  tlie 
other,  when  only  one  offence  is  proved. 

Paeke,  B. — How  can  that  oe  done,  when  the  counts  describe 
the  same  offence  ? 

Peacock. — If  they  appear  to  do  so,  the  indictment  is  bad  for 
duplicity.  If  a  prisoner  is  found  guilty  upon  several  counts  when 
one  offence  only  is  proved,  he  may  be  punished  for  several,  though 
he  is  guilty  only  of  one. 

Paeke,  B. — Since  the  case  of  CConnell  v.  The  Qtteen^  that  diffi- 
culty has  been  removed  by  making  the  sentence  concurrent. 

Peacock,-^If  the  Court  has  power  to  do  that,  it  has  power  to 
pass  an  entirely  different  sentence  upon  each  count.  The  question 
is,  what  is  meant  by  a  verdict  of  guilty  upon  each  of  fifty  counts  ? 
If  it  does  not  mean  guilty  of  fifty  offences,  the  Court  cannot  be 
warranted  in  passing  fifty  sentences,  whatever  form  may  be  adopted 
for  the  purpose  of  avoiding  injustice.  Here  the  punishment  upon 
the  first  count  is  not  discretionary,  and  it  cannot  be  distributed ; 
because  if  any  portion  was  withdrawn  from  that  count,  the  punish- 
ment would  be,  insufficient. 

Parke,  B. — Then  suppose  two  separate  murders  charged  in 
separate  counts  of  one  indictment,   would  sentence  of  death   be 
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erroneous?      The  judges  held  the  contrary  in  R.  v.  Downing 
(1  Den.  C.  C.  52). 

Peacock. — There  the  different  counts  related  to  the  same  man, 
and  therefore  only  one  murder  was  alleged  ;  but  here  there  is 
nothing  on  the  face  of  the  record  to  shew  that  the  two  offences  were 
the  same,  and  the  Court  therefore  cannot  assume  them  to  be  so. 
The  judgment  of  the  Quarter  Sessions  was  also  erroneous  and  pro- 
perly reversed,  on  account  of  the  omission  of  the  word  *^  therefore*" 
m  the  form  of  the  judgment,  and  because  it  was  not  stated  with 
sufficient  clearness  that  before  judgment  was  given  the  prisoners 
were  asked  whether  they  had  any  thing  to  say  why  judgment 
should  not  be  given. 

Waddington  then  claimed  a  right  to  reply  upon  the  points  as  to 
which  he  had  not  been,  heard.  If  the  verdict  is  good,  then  the 
judgment  of  the  Quarter  Sessions  was  right;  either  because  the 
term  "  the  felcmy  aforesaid  ^  clearly  shews  that  only  one  offence 
was  committed,  or  because  the  sentence  of  ten  years'  transporta- 
tion may  be  taken  to  have  been  passed  upon  the  first  count,  and  a 
sentence  of  transportation  for  seven  of  the  same  ten  years  upon  the 
second.  The  cases  of  R.  v.  Downing  and  R.  v.  Of  Brian  (1  Den. 
C.  C.  9 ;  &  1  Cox,  Crim.  Cas.  126)  shew  that  the  same  offence  may 
be  charged  in  separate  counts  of  one  indictment ;  but  suppose  that 
they  related  to  two  offences,  and  sentence  was  passed  on  the  first 
only,  that  would  not  be  a  ground  of  error. 

Platt,  B. — How  do  we  know  that  this  is  not  a  sentence  of  five 
years  upon  each  ? 

Waddington. — The  Court  must  see  clearly  that  error  has  been 
committed  by  the  Court  below  before  it  reverses  the  original  judg- 
ment. The  form  of  the  judgment  is  not  very  clear ;  a  line  has 
accidentally  been  left  out  in  one  place ;  but  the  whole  taken  toge- 
ther is  sufficiently  intelligible,  and  will  not  support  the  judgment 
of  reversal  pronounced  by  the  Court  of  Queen'^s  Bench.  Then  this 
Court  must  now  give  the  right  judgment  upon  the  whole  record, 
whether  in  favour  of  the  party  bringing  the  writ  of  error  or  against 
him.  (Com.  Dig.  «  Pleader,"  3  B.  20.)  The  only  case  in  which  a 
Court  of  Error  declines  to  do  so,  is  where  they  have  not  the  means 
of  ascertaining  the  proper  judgment,  as  in  the  case  of  discretionary 
punishments.  {Rex  v.  Bourne^  7  Ad.  &  Ell.  58;  Rex  v.  Ellis^ 
5  B.  &  C.  395.) 

The  inconvenience  in  such  a  case  of  driving  the  Crown  to  a  cross 
writ  of  error  would  be  very  great ;  and  the  case  of  Smith  v.  Shel- 
dane,  cited  on  the  other  side,  shews  that  it  is  not  the  practice. 

Cut.  adv.  vult. 

Judgment. 

Wilde,  C.  J. — This  case  came  before  us  upon  a  writ  of  error  upon 
a  judgment  of  the  Court  of  Queen's  Bench,  reversing  a  judgment  of 
the  Court  of  Quarter  Sessions  held  in  and  for  the  city  and  county 
of  the  city  of  Chester,  and  directing  the  award  of  a  venire  facias  de 
novo.  It  appears  by  the  record  tnat  the  judgment  reversed  was 
pronounced  upon  an  indictment  which  contained  two  counts,— one 
count  charging  the  stealing  of  certain  moneys  above  the  value  of 
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5L  in  a  dwelling-bouse,  the  other  count  charging  simply  a  stealing  CAHfraiLt 
of  moneys  of  the  same  description  as  those  contained  in  the  first  *"^  Hathes 
count.  The  jury-process  directed  the  jury  to  be  summoned  to  ThiQukik. 
inquire  if  the  plaintiffs  in  error  were  guilty  of  the  felony  in  the 
indictment  specified,  and  the  verdict,  as  set  forth,  found  the  said 
plaintiffs  guilty  of  the  felony  aforesaid.  Upon  this  verdict  the 
plaintiffs  in  error  were  adjudged  to  be  transported  for  ten  years. 
Upon  this  judgment  error  was  brought  in  the  Court  of  Queen's 
Bench,  and  upon  the  argument  in  that  court  it  was  contended  that 
the  jud^ent  was  erroneous,  and  ought  to  be  reversed.  The  objec- 
tion mainly  relied  upon  to  reverse  the  judgment  was,  that  the  ver- 
dict was  uncertain  and  could  not  be  made  the  foundation  of  any 
legal  judgment,  because  the  indictment  contained  two  counts 
charing  distinct  offences,  and  to  which  different  judgments  were 
applicable,  and  that,  the  finding  of  the  jury  being  that  the  plaintiffs 
in  error  were  guilty  of  the  felony  aforesaia  in  the  singular  number, 
it  could  not  be  deemed  to  include  a  finding  upon  both  counts ;  and 
that  the  Court  had  no  authority  to  apply  it  to  either  count  in  par- 
ticular; and  that  as  the  judgment  of  transportation  for  ten  years 
was  applicable  only  to  the  more  aggravated  offence  charged  in  the 
first  count,  therefore  the  judgment  pronounced  by  the  Court  of 
Quarter  Sessions  was  erroneous,  and  ought  to  be  reversed.  The 
Court  of  Queen^s  Bench  pronounced  a  judgment  of  reversal,  with 
a  direction  that  a  venire  de  novo  should  be  awarded  by  the  Court 
of  Quarter  Sessions ;  and  upon  that  judgment  the  present  writ  of 
error  was  brought,  and  the  case  was  ably  argued  before  us  at  the 
sittings  after  last  Michaelmas  Term,  when  numerous  authorities 
were  referred  to ;  and  it  was  contended,  upon  the  part  of  the  plain- 
tiffs in  error,  that  the  judgment  of  the  Court  of  Queen's  Bench  was 
erroneous  in  the  respect  of  having  directed  the  Court  of  Quarter 
Sessions  to  award  a  venire  de  novo ;  and  that  so  much  of  the  judg- 
ment as  contained  that  direction  ought  to  be  reversed.  Upon  the 
part  of  the  Crown  it  was  contended  that  the  original  judgment  of 
the  Court  of  Quarter  Sessions  was  right,  and  ought  not  to  have 
been  reversed;  but  that  if  the  judgment  of  reversal  was  right,  the 
direction  to  aw^rd  a  venire  facias  de  novo  properly  formed  a  part  of 
the  judgment.  We  have  considered  the  arguments  urged  before  us, 
and  have  referred  to  the  numerous  authorities  which  were  cited  in  the 
course  of  them,  and  we  are  of  opinion  that  the  judgment  of  the 
Court  of  Queen's  Bench  must  be  affirmed.  We  have  had  some 
doubt  whether  the  original  judgment  of  the  Court  of  Quarter  Ses- 
sions was  wrong,  and  whether  that  iudgment  ought  not  simply  to 
have  been  affirmed,  on  the  ground  that  the  term  "felony''  was 
nomen  collectivum^  as  well  as  the  term  "  misdemeanor,"  and  that 
both  the  counts  being  good,  and  both  found  to  be  true,  the  case  fell 
within  the  principle  of  the  decision  in  Rew  v.  Powell  (2  B.  &  Ad. 
75),  which  was  certainly  not  expressly  overruled  by  the  decision  of 
the  House  of  Lords  in  O'Connell  v.  The  Queen  (\\  CI.  &  F.  166), 
which  proceeded  mainly  on  the  ground  that  the  judgment  was  given, 
in  part  at  least,  on  a  liad  count.  If  the  word  "  felony  "  ought  to  be 
deemed  to  be  nomen  coHectivunty  no  judgment  would  have  been 
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given  for  what  was  not  an  offence,  both  the  counts  being  good,  nor 
any  which  the  record  would  not  warrant     It  is  unnecessary^  bov- 
every  to  determine  that  question ;  for,  on  referring  to  the  language  of 
the  precedents,  we  agree  in  the  construction  put  by  the  Court  of 
Queen's  Bench  on  the  term  '^  felony/'     It  is  said  tbat  the  practice 
of  the  officer  in  open  court,  on  an  indictment  for  felony,  though  it 
may  contain  several  counts,  is,  to  ask  the  jury  if  the  prisono  be 
guilty  of  the  felony  aforesaid ;   but  if  such  be  the  practice,  the 
record  itself,  where  there  are  two  counts,  states  that  the  jury  are  to 
find  the  prisoner  guilty  of  the  several  felonies  and  trespasses  afore- 
said (Coke's  Entries,  15%,  b) ;    and  where  there  are  two  acts  of 
treason,  de  praditionibtts  prtBdictis  (ib.  360,  b,  and  861,  a).    Where 
the  award  of  a  venire  is  to  try  one  felony,  it  is  to  try  whether  he  be 
guilty  of  a  certain  fek>ny,  and  murder.  {ArundeFs  case,  6  Rep.  14s  ^  ; 
Tremaine*s  Pleas  of  the  Crown,  271.)     These  authorities  are  suffi- 
cient, we  think,  to  warrant  the  opinion  of  the  Queen's  Bench  that 
the  term  ^^felony^^  does  not,  in  the  award  of  the  venire  in  this  case, 
mean  more  than  one  felooj.    Assuming  that  the  two  counts  are 
prima  facie  for  different  offences,  and  without  expressing  our  ooo- 
cunrence  in  the  opinion  propounded  by  the  Court  of  Queen^s  Bench, 
that  they  tnttst  oe,  and  that  the  indictment  would  be  bad  if  it 
appeared  that  they  were  for  the  same,  we  think  that  the  judgment 
of  the  Court  oi  Queen^s  Bench  was  right  in  directing  the  Court  of 
Quarter  Sessions  to  award  a  venire  de  novo.     Many  objections  were 
taken  to  this  proceeding  on  the  part  of  the  plaintiffs  in  errcH:.     The 
principal  one  was,  that  no  venire  de  novo  could  be  awarded  cai  a 
cbar^  of  felony  for  any  default  of  the  jury  m  finding  an  improper 
verdict.     It  was  admitted  that  it  could  so  issue,  even  in  a  captal 
case,  for  misawarding  the  jury-process ;  and  ArundeTs  case  (6  Coke's 
Rep.  14,  a)  is  a  direct  authority  to  that  effect.    But  it  was  said,  that 
the  reason  there  assigned  was,  that  the  prisoner's  life  was  never  in 
jeopardy,  because  no  verdict  could  have  been  found  by  that  jury 
which  would  have  been  good ;  and  it  was  argued  that  it  was  never 
.granted  where  life  had  been  in^  jeopardy,  which,  it  was  contended, 
was  the  case  where  there  was  a  proper  junr-process,  but  an  im{>er- 
fect  verdict ;  because  the  jury  might  have  found  a  verdict  on  which 
judgment  of  death  might  have  been  pronounced,     if  the  power  was 
so  confined,  this  is  a  case  of  misawarding  the  jury-process,  for  the 
award  is  to  try  one  crime  only,  and  it  is  uncertain  which,  where  two 
are  charged  ;  and  therefore  the  jury  never  had  a  valid  authority  to 
give  a  verdict  which  could  affect  the  plaintiff's  life,  supposing  that 
docU'ine  to  apply  to  all  felonies,  including  that  from  whicn  the 
punishment  of  death  has  been  taken  away,  as,  probably,  would  be 
Aeld  since  the  decision  of  Gray  v.  The  Queen  (11  CI.  &  F.  4^. 
This  is  sufficient  for  the  decision  of  the  principal  point  in  this  case ; 
and  it  is  iiot  necessary  to  pronounce  an  opinion  upon  the  question, 
winch  the  authorities  leave  in  some  doubt,  whether  a  venire  de  fumo 
vatLj  issue  in  a  case  of  felony  for  a  defective  verdict — a  quesUoo 
which  Lord  H<dt,  in  the  case  of  Rea:  v.  Keate  (Skin.  666,  Coh^. 
408,  5  Mod.  288),  did  not  decide ;  and  Lord  Hardwicke  says,  in 
Bern  V.  Burridge  (8  Peere  Williams,  499),  that  Lord  Hdt  hunadf 
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took  exceptions  to  the  indictment  in  the  case  of  Reof  v.  Keate^  in  Campbcu. 
order  to  avoid  it.  (a)  Assuming,  then,  that  a  venire  de  novo  might  *"<*  Haykis 
be  awarded  in  this  case  before  judgment  if  the  indictment  were  ^^^  Qumk. 
pending  in  the  Queen's  Bench,  it  was  still  insisted,  on  the  part  of 
the  plaintiffs  in  error,  that  it  could  not  be  awarded  in  this  parti- 
cular case,  for  two  reasons : — ^first,  because  judgment  had  already 
been  given, — and  it  was  contended  that,  though  before  judgment  a 
venire  de  novo  might  issue  on  an  indictment  for  felony,  after  judg- 
ment it  was  too  late,  and  the  judgment  must  be  reversed  eimpliciter; 
secondly,  because  a  venire  de  novo  could  not  issue  to  the  Court  of 
Quarter  Sessions.  The  first  of  these  positions  is  rested  on  the  dictum 
of  Lord  Holt,  giving  the  judgment  of  the  Court  in  Rew  v.  Hayes 
(2  Lord  Raymond,  1521).  It  is  said  that  **  the  Court  agreed  that 
the  cases  cited  out  of  Co.  Lit.  227,  a,  and  Cro.  Eliz.  133  {Finymore 
V.  Sankey)y  are  certainly  law ;  for  if  a  jury  finds  but  part  of  the 
matter  put  in  issue,  and  says  nothing  as  to  the  rest,  the  verdict  is 
ill,  and  a  venire  facias  de  novo  shall  issue,  if  no  judgment  is  given ; 
but  if  judgment  is  given  upon  such  verdict,  it  shall  be  reversed.'' 
And  it  was  argued,  on  the  part  of  the  plaintiffs  in  error,  that  the 
meaning  was,  that  the  jud^ent  should  be  reversed,  and  nothing 
more  done.  It  is  perfectly  clear  that  such  could  not  be  Lord  Holt^ 
meaning,  for  he  is  speaking  of  civil  cases ;  and  as  to  those,  there  is 
no  doubt  that,  where  the  verdict  is  defective,  a  venire  de  novo  issues 
after  judgment  pronounced  as  well  as  before.  Lord  Holt  meant,  * 
no  doubt,  not  that  the  judgment  should  be  reversed  merely,  but 
that  it  should  be  reversed  and  a  venire  de  novo  issue  also.  It  is 
clear  that  in  a  misdemeanor  there  may  be  a  venire  de  novo  after 
judgment,  as  in  Rece  v.  Traffbrd  (8  Bing.  204)  ;  and  in  a  felony  also 
It  was  done,  in  Gray  v.  The  Queen  (11  CI.  &  F.  427).  We  think, 
therefore,  that  this  objection  cannot  prevail,  nor  do  we  think  that  the 
direction  to  the  Court  of  Quarter  Sessions  to  award  a  venire  de  novo 
is  void.  It  has  been  held,  that  a  venire  de  novo  will  not  lie  to 
an  inferior  court  of  record  in  a  civil  action,  in  Trevor  v.  Wall 
(1  T.  R.  151),  confirmed  by  Bishop  v.  Kaye  (8  B.  &  Ad.  605) ; 
we  suppose  by  analogy  to  the  rule  which  prevents  a  judge  of  an 
inferior  court  from  granting  a  new  trial  on  the  merits.  This  rule 
does  not  extend  to  a  new  trial  for  irregularity,  and  a  venire  facias 
de  novo  might  possibly  issue  even  to  an  inferior  court,  where  the 
objection  to  the  verdict  was  the  irregularity  of  the  constitution  of  the 
jury.  Whether  this  be  so  or  not,  we  think  the  answer  to  the 
objection  is,  that  a  Court  of  Oyer  and  Terminer,  as  the  Court  of 
Quarter  Sessions  is,  though  not  usually  so  called,  is  not  an  inferior 
court  in  the  sense  of  that  term,  where  it  is  said  that  a  venire  facias 
de  novo  cannot  go  to  an  inferior  court.  Lord  Tenterden,  in  8  B. 
&  C.  842  {Rex  v.  Smith),  expressly  says  that  the  Court  of  Quarter 
Sessions  is  not  a  court  of  inferior  jurisdiction,  where  the  question 
was  whether  its  minutes  were  receivable  in  evidence.     It  was  also 

(a)  So  in  the  report  of  Rex  y,  Huggiu  (2  Stra.  887),  tlie  Coart,  speaking  fdK§at^s 
ttae,  say,  "  Tiiongh  the  verdict  was  so  uncertain  that  it  was  impracticable  to  determine 
dtber  way,  for  want  of  finding  who  stmck  first;  yet  Holt,  C.J.,  was  so  averse  to  a 
venire  facias  de  novo,  that  he  himself  took  an  exception  that  quashed  the  indictment,  in 
order  to  put  it  Into  a  proper  way  of  being  tried  over  again.  But  the  report  in  9  Lord 
Raymond,  1585,  gives  a  different  version  of  that  dictum  of  Lord  Holt's. *' 
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urged  that  if  a  venire  facias  de  novo  could  issue  to  another  court, 
it  could  not  to  the  Court  of  Quarter  Sessions,  because  it  was  not  a 
continuing  court.  There  are  two  answers  to  this  objection  : — ^first, 
that  this  is  a  Recorder's  Court,  in  which  there  is  not  a  successaon 
of  commissioners,  the  Recorder  alone  presiding ;  and  secondly,  that 
the  ordinary  Court  of  Quarter  Sessions  is  a  continuing  Court  of 
Oyer  and  Terminer,  and  has  been  so  recently  held  by  the  Court  of 
Queen^s  Bench,  who  decided  that  a  person  put  under  a  recognizance 
at  one  sessions  to  appear  and  receive  judgment  might  be  sentenced 
at  a  sessions  long  subsequent.(a)  For  these  reasons,  we  think  that 
the  judgment  of  the  Court  of  Queen's  Bench  must  be  affirmed. 

Jtulgment  affirmed. 


Tbi  Quibm 

V. 

Waklit. 
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DOBOHBSTER  SPRING  ASSIZES,    1848. 

March  14, 1848. 

(Before  Baron  Platt.) 

The  Queen  v.  Wakley.  (6) 

FaUe  preieneet — Evidence— IndicimenL 

y  a  person  having  ?iis  goodt  intured,  and  a  fire  afterwards  takes  place,  delivers  an 
inventory,  which  he  declares  to  be  a  true  inventory  of  goods  burnt,  to  an  officer 
appointed  by  the  insurance  office,  and  it  afterwards  is  discovered  that  the  articles 
contained  in  the  inventory  were  not  burnt  or  destroyedt'^is  this  an  attea^t  to 
obtain  money  under  false  pretences  ? 

Quare,  whether  in  an  indictment  charging  the  prisoner  with  an  attempt  to  obtain 
money  under  false  pretences  by  claiming  to  be  paid  for  the  loss  of  goods  by  fire,  it 
is  sufficient  to  allege  the  intent,  without  alleging  that  there  was  an  existing  contract 
with  the  prisoner f  at  the  time,  by  which  the  company  would  be  bound  to  pay  the 
loss  T 

Secondly,  the  prisoner  being  charged  in  a  second  count,  for  endeavouring  to  obtain 
money  under  false  pretences,  by  **  falsely  pretending  that  a  certain  inventory  <iftke 
goods  destroyed  by  the  fire  was  a  true  inventory,  whereas  in  truth  and  in  fact  it 
was  not  a  true  inventory :" 

Qutsre,  ought  not  the  indictment  to  set  out  wherein  the  untruth  of  the  inventory  con- 
sisted, inasmuch  as,  for  aught  that  appeared  by  the  indictment,  the  inventory  might 
have  been  untrue  in  the  omission  of  some  article  which  was  burnt  ? 

Thirdly,  Where  an  inventory  was  delivered,  professing  it  to  be  a  true  inventory  qf  the 
goods  destroyed,  is  making  a  claim  upon  the  insurance  company  for  the  loss,  suffix 
dent  to  support  the  allegation  that  he  made  a  claim  with  intent  to  defraud,  ^c.  / 

IN  this  case  the  prisoner  was  charged  with  an  attempt  to  obtain 
money  under  false  pretences.  It  appeared  that  the  prisoner 
had  insured  his  house  and  furniture,  and  that  a  fire  had  subse- 
quently taken  place.  Immediately  after  the  fire,  a  person  from  the 
insurance  office  called  upon  the  prisoner,  who  delivered  to  him  an 
inventory  of  the  goods  which  he  said  had  been  burnt  in  the  fire. 
Some  of  the  goods  mentioned  in  the  inventory  were  afterwards  dis- 

Keen  r.  The  Queen  (16  L.  J.  180,  M.  C. ;  2  New  Mag.  Cas.  271). 
Reported  by  T.  S.  Copk,  Esq.,  Barrister  at -law. 


(a) 
(ft) 
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<»vered,  and  the  prisoner  was  therefore  indicted  for  an  attempt  to    The  Quuk 
obtain  money  under  false  pretences.  ^  '^• 

First.  The  indictment  aid  not  shew  that  there  was  any  existing        ^*"^* 
•contract  by  which  the  prisoner  would  be  enabled  to  make  any 
•claim. 

Secondly.  The  indictment  charged  the  prisoner  with  having 
delivered  an  untrue  inventory,  but  did  not  set  out  wherein  the 
inventory  was  untrue. 

Thirdly.  The  indictment  alleged  that  the  prisoner  made  a  claim 
upon  the  insurance  company,  but  no  claim  was  proved,  beyond  that 
oi  delivering  the  inventory. 

Edwards  moved  in  arrest  of  judgment,  on  the  authority  of  Reid's 
case  {2  Russ.  on  Cr.  808),  and  contended  that  the  indictment  was 
bad  on  several  grounds.  The  indictment  charges  the  prisoner 
merely  with  having  made  a  claim  for  goods  which  he  had  no  right 
to  make,  because  the  goods  were  not  burnt,  and  it  has  been  decided 
that  a  mere  false  statement  of  this  description  is  not  sufficient  to 
support  an  indictment  for  obtaining  money  under  false  pretences. 
Reof  V.  PyweU  (1  Stark.  N.  P.  R.  402)  was  a  case  where  the  false 
pretence  was  a  deceitful  representation  and  warranty  of  the  sound- 
ness of  a  horse,  and  it  was  held  that  the  indictment  would  not  lie. 
Also  in  another  case  the  prisoner  had  sold  some  goods,  falsely  pre- 
tending that  they  were  his  own ;  it  was  held  to  be  a  mere  false 
affirmation.  And  so  in  this  case,  all  that  can  be  said  is,  that  the 
prisoner  has  been  guilty  of  telling  falsehoods.  If  we  go  much 
further,  there  is  no  description  of  contract  into  which  a  man  may 
enter  which,  if  he  presses  a  purchaser  further  than  he  ought,  may 
not  be  turned  into  an  obtaining  of  money  under  false  pretences.  The 
prosecutor  ought  to  have  stated  in  his  indictment  tnat  there  was  a 
contract  existing  at  the  time  which  would  entitle  the  prisoner  to 
4nake  a  claim  upon  the  company.  He  should  say  that  ^^  we  have 
entered  into  a  contract  to  compensate  you  for  any  loss  you  may  sus- 
tain, and  you,  in  fraud  of  that  contract,  have  preferredf  a  claim  that 
is  beyond  the  amount  that  you  have  any  right  to  claim.'^  [Platt, 
B. — Jf  the  daim  is  made  upon  a  contract,  there  is  no  false  pretence.] 
And  as  these  counts  do  not  set  out  any  existing  contract  between 
the  prisoner  and  the  insurance  company,  they  are  bad ;  there  is 
no  averment  that  any  premium  has  been  paid  so  as  to  shew  that 
the  policy  was  in  force  at  the  time  the  fire  happened. 

Sladcy  contra. — It  is  merely  matter  of  inducement,  and  not 
necessary  to  be  averred  with  the  same  certainty  as  the  rest  of  the 
indictment.  The  Court  is  aware  that  notoriously  it  is  the  general 
practice  of  insurance  offices  to  allow  a  different  day  for  payment 
than  that  mentioned  in  the  policy.  I  will  suppose,  therefore,  that 
the  time  for  the  payment  of  their  premium  had  been  the  25th 
December,  1847,  but  that  by  a  private  arrangement  with  the  insur- 
ance company,  it  was  only  necessary  that  it  should  be  paid  before 
the  20th  January,  how  could  it  be  averred  that  the  money  was  paid  ? 
[Platt,  B. — I  cannot  alter  a  written  contract  by  parol.] 

Edwards. — It  does  not  appear  in  any  of  the  counts  that  any  claim 
was  made  for  the  loss  sustained ;  it  is  quite  clear  that  to  give  effect 
it  must  appear  on  the  face  of  the  indictment  that  a  claim  has  been 
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Thr  Qi'EKK    made ;  there  should  be  a  positive  allegation  of  a  claim  having  been 
»•  made,  and  that  the  prisoner  claimed  a  positive  sum  from  the  coropaDy 

WjkKLEr.  -jj  order  that  he  might  be  repaid  certain  losses  which  he  had  sustained 
by  reason  of  the  fire ;  a  mere  false  pretence,  unaccompanied  with 
any  claim,  is  not  a  crime.  Also,  in  tne  first  count,  the  false  pre- 
tence laid  is  no  false  pretence  whatever ;  it  merely  alleges,  **  tfiat, 
falsely  pretending  that  on  a  person  being  authorized  to  inquire 
into  the  loss,  &c.,  that  a  certain  inventory  in  writing  of  the  loss  and 
damage  sustained  by  reason  of  the  fire  was  delivered  by  the  prisoner 
as  a  true  inventory  of  the  loss  by  the  fire  sustained  by  him ; 
whereas  the  said  inventory  was  not  a  true  inventory.**  If  I  cma 
suppose  any  case  consistent  with  the  prisoner's  innocence,  although 
i  the  inventory  may  be  untrue,  the  indictment  will  not  be  sustained. 
It  would  be  a  false  inventory  if  he  had  left  out  any  article  in  the 
inventory.  [Platt,  B. — If  the  indictment  had  set  out  that  it  was 
an  untrue  inventory,  in  this,  to  wit,  and  then  had  proceeded  to  set 
out  the  particular  wherein  the  inventory  was  untrue.J  Of  course, 
that  would  do.  As  to  the  second  count,  the  same  objection  exists ; 
the  false  pretence  there  is,  that  "  all  the  goods  contained  in  the  inven«- 
tory  had  been  destroyed,  except  three  old  chairs^  &c.,  whereas,  in 
truth  and  in  fact,  the  said  goocfs,  &c.,  had  not  been  destroyed  by  the 
said  fire.'*  Can  that  be  considered  to  be  a  false  pretence,  unless  it 
goes  on  to  shew  that  he  subsequently  made  a  claim  ?  This  is  a  mere 
allegation  that  the  man  told  stories.  To  the  third  count  there  is 
the  same  objection  that  exists  as  to  the  first ;  the  only  difference 
is,  that  the  third  count  states  that  all  the  articles  were  entered  in 
the  inventory,  whereas  in  the  first  count  it  does  not ;  and  there  the 
same  objection  applies,  inasmuch  as  it  might  not  be  a  true  inven- 
tory, because  it  might  not  contain  all  the  articles  which  he  had 
lost. 

Slade^  contrL — [Platt,  B. — The  argument  is,  that  it  may  be 
untrue  by  putting  in  too  little,  and  that  it  is  not  sufficient  merely 
to  state  that  it  is  untrue.] 

Mowbray  (with  him  Sfac?€).— It  is  said  that  it  is  necessary  to 
aver  that  a  contract  existed  ;  but  you  will  not  look  at  this  in  the 
same  way  as  at  a  declaration ;  for  if  the  money  had  been  obtained 
upon  a  false  pretence,  although  the  contract  no  longer  existed, 
it  would  still  be  a  false  pretence;  the  question  is,  not  whether 
there  was  a  contract  which  might  be  enforced,  but  whether  money 
has  been  obtained  by  a  false  pretence.  [Flatt,  B. — If  a  man  is 
foolish  enough  to  part  with  his  money  in  such  a  case,  surely  it 
cannot  be  said  to  be  a  false  pretence  ?  Your  argument  is,  that  sap- 
posing  the  policy  to  have  issued  in  July,  184(S,  and  a  fire  took 
place  in  1847,  and  a  claim  made  on  account  of  that  fire,  it  is  money 
obtained  under  false  pretences.]  Yes.  [Platt,  B.— No.  Sup- 
nosing  a  banker  in  the  town,  having  nothing  to  do  with  the  pdicy, 
had  been  induced  to  part  with  his  money,  it  would  not  be  a  false 
pretence  if  he  is  foolisli  enough  to  part  with  his  money  on  audi  a 
statement.]  As  to  the  other  point,  that  it  does  not  sufficiently 
appear  that  a  claim  was  made,  the  statements  are  made  to  a  person 
then  and  there  authorized  to  receive  such  statements ;-— what  is  that 
but  making  a  claim  on  the  society  ?    I  will  call  your  JLiordafaip^JS 
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attention  to  the  first  count,  in  which  the  condition  of  the  policy  is   Thb  Qobbx 
set  out ;  and  by  reference  to  that  condition  it  appears  that  the  mode  v- 

of  making  a  claim  is  by  presenting  an  inventory ;  and,  therefore,     Wakltt. 
by  averring  that  he  made  an  inventory,  it  means  really  that  he 
made  a  claim. 

Platt,  B. — I  think  that  su£Bciently  appears ;  but  I  vnll  consult 
with  my  brother  Wightman  and  defer  judgment  until  to-morrow. 

The  following  Inorning  Platx,  B.  said, — I  have  considered  the 
points,  and  there  is  so  much  in  them,  that  I  shall  not  give  judg* 
ment,  but  will  consult  the  judges. 


NORFOLK  CIRCUIT. 

Norwich,  March  30,  1848. 

(Before  Lord  Chief  Baron  Pollock.) 

The  Queen  v.  Habsces.  (a) 

Prisoner* 8  ttaiemeni'^Oljectton  to  r^te-^Praetiee. 

Where  stolen  property  is  traced  to  the  possession  of  a  prisoner,  and  he  at  the  time 
ffives  an  account  of  how  he  became  posseesed  of  it,  it  is  not  the  duty  of  the  proseeu* 
turn  to  disprove  that  account  where  circumstances  exist  in  the  ease  which  render 
that  account  unreasonable,  or  its  truth  inqtrobable.  In  such  a  ease  the  burthen  qf 
calling  the  parties  vouched  is  cast  on  the  prisoner, 

THE  indictment  charged  the  prisoner  with  having  broken  and   Thk  Qoein 
entered  the  parish  church  of  Braconash,  in  the  county  of  v. 

Norfolk,  and  with  having  feloniously   and  sacrilegiously  stolen      ^^a»*'«»- 
therein  forty  yards  of  doth  on  the  1st  of  August  last. 

Palmer  proved,  on  the  part  of  the  prosecution,  that  a  respect* 
able  inhabitant  of  the  parisn  of  Braconash  having  been  interred  in 
the  parish  church  on  the  1st  of  August,  the  pulpit  and  altar* 
Tailings  were  hung  with  black  cloth  by  the  executors  of  the 
deceased.  On  the  following  morning  it  was  ascertained  that  the 
church  had  been  entered  by  oreakin?  open  one  of  the  windows,  and 
that  the  property  named  in  the  indictment  had  been  cut  and  torn 
down  and  carriea  away ;  on  the  floor  of  the  church  was  found  a 
saddler'^s  knife,  and  suspicion  acccurdingly  fell  on  the  prisoner,  who 
was  a  saddler  and  livea  not  far  off  from  the  church.  His  house 
was  accordingly  searched,  and  in  it  were  found  several  remnants 
and  pieces  of  black  doth  which  fitted  into  and  corresponded  with 
the  pieces  still  remaining  in  the  church.  When  the  prisoner  was 
charged  with  the  offence,  he  stated  that  he  knew  nothing  of  it,  and 
that  ne  had  bought  the  cloth  of  a  man  named  Lake,  who  lived  at 
Malburton,  about  a  mile  off.  When  the  knife  found  in  the 
church  was  shewn  to  the  prisoner'^s  apprentice,  it  was  identified  by 
him  as  the  property  of  his  master.  This  being  the  case  for  the 
prosecution, 

Wm.  Cooper^  for  the  prisoner,  submitted  that  the  prisoner  was 

(a)  Reported  by  J.  B.  Dasemt,  Esq.,  BarrUter-at^law. 
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The  Quxem   entitled  to  an  acquittal,  on  the  authority  of  JR.  v.  Crowhurst.     In 
''•  that  case  Alderson,  B.,  had  laid  it' down  that  it  was  the  duty  of  the 

ARMER.  prosecutors,  in  cases  of  larceny,  to  inquire  into  the  truth  of  the 
account  which  the  prisoner  might  give  when  charged  with  the 
commission  of  a  felony,  with  the  view  of  disproving  it  before  a 
jury ;  and  that  in  the  absence  of  all  evidence  of  such  inquiry  and  its 
result,  the  prisoner  ought  to  have  the  benefit  of  his  story  if 
it  were  a  reasonable  one,  and  one  which  might  easily  have  been 
inquired  and  disproved  if  untrue.  Here  the  prisoner  had  at  once 
accounted  reasonably  enough  for  the  possession  of  the  stolen 
property,  by  saying  that  he  had  bought  it  of  a  man,  wboee  name 
and  residence  he  mentioned;  and  under  these  circumstances  be 
contended  that  it  became  the  duty  of  the  prosecutor  to  look  out  for 
that  man,  and  if  he  could  disprove  the  account  of  the  prisoner,  to 
call  him  as  a  witness.  Failing  this,  the  prisoner  was  entitled  to  the 
credit  of  having  reasonably  accounted  for  the  possession. 

Pollock,  C.B. — I  do  not  think  it  is  necessary  to  compel  the 
counsel  for  the  prosecution  to  call  Lake.  If  the  knife  found  in  the 
church  had  been  the  property  of  Lake,  it  might  have  been  a  very 
different  thing. 

Wm.  Cooper  then  addressed  the  jury  for  the  prisoner,  com- 
menting on  the  absence  of  Lake,  but  he  did  not  himself  call  any 
witnesses. 

Sir  F.  Pollock,  C.B.,  then  summed  up  the  case  to  the  jury, 
for  whom  the  only  question  was,  whether  portions  of  the 
missing  cloth  having  been  found  in  the  prisoner's  house  and  his 
knife  in  the  church  whence  the  cloth  was  stolen,  they  were  satisfied 
from  those  circumstances  that  he  had  stolen  the  cloth.  The  learned 
counsel  for  the  prisoner  had  appealed  to  the  Court  to  direct  an 
acquittal,  on  the  ground  that  he  had  given  the  nameW  the  party 
from  whom  he  had  obtained  the  cloth,  and  that  party  was  not 
called  by  the  prosecution  to  disprove  that  statement  as  he  might 
have  been.  But  that  application  had  been  refused,  because  the 
discovery  of  the  prisoner's  knife  in  the  church  went  to  shew  that 
he  himself  was  the  thief,  and  therefore  that  the  account  he  had  so 
given  was  either  not  true,  or  not  likely  to  be  so.  The  prisoner  was, 
therefore,  properly  left  to  reconcile  the  finding  of  his  knife  with  his 
innocence  by  shewing  from  Lake  that  he  had  come  honestly  by  the 
cloth  notwithstanding  that  fact ;  the  rule  on  this  matter  being, 
that  the  prosecutor  was  not  bound  to  call  persons  named  by  the 
prisoner  unless  his  account  was  evidently  true,  or  there  was  good 
reason  to  believe  it  to  be  true,  till  contradicted.  Here  there  was 
no  such  reason,  as  the  facts  were  at  variance  with  the  story ;  but 
still  the  story  might  be  true,  and  it  was  for  the  prisoner  to  make 
out  its  truth  by  calling  the  man  from  whom  he  had  bought  the 
stolen  property. 

Guilty — Two  months  imprisonment 
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NORFOLK  CIRCUIT. 

Bedford^  March  14. 

[Chown  Coubt.] 

(Before  Mr.  Justice  Coltman.) 

The  Queen  v.  Morris,  (a) 

Concealment  of  birth-^Conttruetion  qf9  Geo.  4,  e.  31,  t.  li^-DeponiionM  of  sick 
and  dead  vntneteet^AdmiiHbility  of,  brfore  grand  jury. 

The  concealment  eought  to  he  cheeked  by  9  Geo,  4,  (?.  31,  «.  14,  t*  that  ithich  would 
keep  the  world  at  large  in  ignorance  if  the  birth  qfa  child.  While,  there/ore,  the 
offence  may  on  the  one  hand  be  committed,  even  though  the  pregnancy  and  delivery 
be  made  known  to  a  confidant,  eo  on  the  other  it  it  not  an  ^ence  within  the  Act  if 
the  endeavour  to  conceal  proceed  from  a  desire  to  escape  individual  observation  or 
anger. 

Where,  thertfore,  it  appeared  that  the  body  of  a  bastard  child  would  have  been 
buried  by  the  prisoner  in  the  churchyard,  but  for  her  fear  to  provoke  her  fat  her  f 
under  the  operation  of  which  she  conveyed  it  secretly  to  apond^ — 

Held,  that  the  ease  did  not  fall  within  the  Act. 

THE  indictment  charged  the  prisoner  with  having  feloniously   The  Quiih 
and  maliciously  killed  her  bastard  child.  v. 

Worlledge  (with  him  Tozer),  for  the  prosecution,  proved  that  the      M*'*"** 
prisoner  lived  in  the  house  of  her  grandfather^  where  she  occupied 
a  bedroom  jointly  with  her  younger  sister ;  that  a  few  months 
before  this  charge  arose  it  was  suspected  by  a  neighbour  that  the 

Erisoner  was  in  the  family  way,  and  she  was  accordingly  questioned 
y  her  on  the  subject.  She  denied  the  charge  at  that  time ;  but,  on 
the  4th  of  July,  a  stain  of  blood  was  discovered  on  the  floor  of  her 
bedroom,  and,  in  a  day  or  two  afterwards,  the  same  neighbour  told 
her  that  Mr.  Harradine,  the  relieving  oflicer,  had  learned  that  she 
had  had  a  child,  and  asked  whether  it  was  upstairs.  To  this 
and  other  questions  the  prisoner  said  that  the  child  was  not 
upstairs ;  that  she  had  taken  it  away  ;  and  that  she  had  not  put  it 
into  a  pond,  but  into  Lord  Carteret'^s  basin,  a  sheet  of  water  in  a 
park,  about  three  miles  distant  from  her  home.  Information 
naving  been  given  of  this  conversation,  the  prisoner  accompanied  a 
constable  to  the  basin,  where  she  pointed  out  the  exact  spot  where 
she  had  thrown  in  the  body.  The  basin  was  dragged  and  the 
body  was  soon  forthcoming,  wrapped  up  in  a  towel  and  dressed  in 
a  cap  and  shirt.  The  pnsoner,  when  further  spoken  to  on  the 
subject  of  the  birth,  stated  that  it  took  place  in  the  night  of  the 
3rd  July ;  that  feeling  ill,  she  got  up,  and  while  crossing  the  room 
she  was" delivered,  and  the  child  fell  on  the  floor,  which  proved  to 
be  very  rough  and  likely  to  produce  certain  injuries  on  the  head 
of  the  child,  to  which  the  surgeon  attributed  death.  The  prisoner 
also  stated  that  she  was  dreadfully  frightened,  and  had  put  away 
the  dead  body  in  a  box  in  her  room  for  two  days,  after  which  she 
(a)  Reported  by  J.  B.  Dasbnt,  Eiq.  BarrUter>at-law. 
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Thi  Qubkn   threw  it  into  Lord  Carteret^s  basin.     In  answer  to  the  questi<»i, 
tj.  cc  Why  did  you  do  that  ?  **'  she  said,  "  I  should  have  had  it  buried  in 

*'****■  the  churchyard  only  I  was  afraid  of  provoking  my  father.*"  When 
the  body  was  founcl,  it  was  dressed  in  a  cap  and  shirt,  and  was  exar 
mined  by  Mr.  G.,  a  surgeon,  since  deceased,  who  stated  it  to  be 
his  opinion  that  no  woman  could  be  delivered  in  an  upright 
position,  as  described  by  the  prisoner.  The  deposition  of  that 
gentleman  to  that  effect  having  been  made,  she  was  committed  on 
the  charge  of  child  murder.(a)  In  the  course  of  the  case.  Dr. 
Hedley  was  called,  who  had  also  examined  the  body ;  but  he  stated 
it  to  be  his  opinion  that  Mr.  G.  was  incorrect  in  saying  that  no 
woman  could  be  delivered  in  an  upright  position ;  and  he  added 
that  if  the  birth  so  took  place  as  had  been  represented  by  the 
prisoner  to  her  sister,  it  was  most  likely  that  the  injuries  observed 
on  the  head,  and  which  had  no  doubt  caused  death,  had  been  pn> 
duced  by  the  fall  on  the  floor.     In  this  stage  of  the  case, 

CoLTMAN,  J.,  thought  that  the  capital  charge  could  not  be  sus- 
tained. The  only  point  was  as  to  the  concealment,  and  on  that  the 
question  was,  whether  the  prisoner,  in  the  words  of  the  statute^  had 
**  endeavoured  to  conceal  the  birth  of  her  child  by  secret  burying 
or  otherwise  disposing  of  the  dead  body.^  The  act  of  throwing 
the  dead  body  into  Lord  Carteret's  basin,  as  admitted  by  herself 
would  no  doubt  satisfy  the  words  of  the  statute  and  constitute  a 
secret  disposing  of  the  dead  body,  if  the  jury  thought  that  the  case 
fell  within  the  statute  in  other  respects.  Now  on  this  subject  it  was 
well-settled  law,  that  the  offence  of  concealing  the  birth  of  a  child 
might  be  committed  though  there  was  a  confidant  or  friend  to 
whom  the  pregnancy  and  birth  were  communicated  by  the  mother, 
and  such  confidants  might  be  implicated  in  the  charge.  The  fact, 
therefore,  that  some  one  else  beside  the  prisoner  was  acquainted 
with  the  circumstance  did  not  disprove  the  offence,  for  the  ofSmoe 
contemplated  was  the  endeavour  to  conceal  the  birth  from  tJie 
world  at  large,  and  not  from  any  individual.  The  statute  did  not 
apply  to  individuals,  but  to  society  in  ^neral.  So  here,  if  the 
secret  burying  or  otherwise  disposing  of  tne  dead  body  arose  from 
an  endeavour  to  conceal  the  birth  from  some  private  individual 
and  not  from  the  world  at  large,  then,  for  the  reasons  above  stated, 
the  offence  contemplated  by  the  statute  had  not  been  committed  by 
the  prisoner.  It  had  been  proved  that  the  prisoner  had  assigned  a 
dread  of  provoking  her  father^s  displeasure  as  a  reason  for  throwing 
the  dead  oody  into  Lord  Carteret^s  basin  rather  than  burying  it  in 
the  churchyard,  and  if  the  jury  believed  that  she  was  really  actuated 
by  that  motive,  she  was  not  guilty  of  this  offence,  and  would  be 
entitled  to  a  verdict  of  not  guilty. 

The  jury  deliberated  together  briefly,  and  returned  a  verdict  of 

Not  guilty. 

(a)  When  the  grand  jnur  w«re  charged  in  the  morning  on  the  sahject  of  this  indietmoit, 
Coltman,  J.,  especially  dtaectcd  their  attention  to  the  fact,  that  they  might  take  into  thdr 
consideration  the  contents  of  this  deposition,  and  also  of  that  made  before  the  eommittiBg 
magistrate  by  Mr.  Harradine,  who  was  prevented  by  a  serious  accident  from  giving  Us 
attendance  at  the  assizes.  These  depositions  were  also  put  in  and  read  to  the  jory  oa  the 
trial,  but  by  consent,  the  learned  counsel  for  the  prisoner  not  objectiog  to  their  receptioD, 
on  the  gronnd  that  their  contents  were  unobjectionable. 
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NORTHERN  CIRCUIT. 

YoBK  Sprxvo  Abbizeb,  1848. 

(Before  Baron  Rolfb.) 

Thb  Qassx  0.  Calyjext  and  0THiE£8.(a) 

A  deporiiion  taktn  in  an  tufjoimng  room  to  thai  in  which  the  magittraiei  iit,  by  the 
magittraia^  elerkf  in  ihepraaemea  f^thapHaomertj  the  wiineu  not  bainff  npom,  and 
^ftanoards  road  oner  to  iho  wiinato  irfora  iho  ma^iraieg,  in  iho  preionee  qf  the 
priioners,  the  witneee  being  then  ewom  to  tha  truth  qfhie  depoeitian,  ie  admimbta» 
But  Rolfe,  B,,  condemned  the  practice* 

THE  priscmers  were  charsed  with  baviog,  on  the  18th  of  Decent  Thx  Quisk 
ber,  1847,  at  Mickletbwaite,  in  the  West  Riding,  feloniously  ^ 

and  burglariously  broken  and  entered  the  dwelling-house  of  Wm.  ^id  Othies. 
Wood,  and  stolen  therein  five  shillings,  and  other  articles,  his  pro- 
perty, and  did  then  and  there,  of  their  malice  aforethought,  feloni- 
ously and  violently  assault  the  said  William  Wood,  with  intent  to 
murder  him.  They  were  also  charged  on  the  coroner^s  inquisition 
with  the  wilful  murder  of  the  said  W  m.  Wood. 

It  was  proposed  by  the  prosecution  to  put  in  the  deposition  of 
Wm.  Wood,  taken  befcHre  the  magistrates  a  short  time  before  his 
death,  from  the  injuries  he  had  recdved,  and  Mr.  Pollard,  a  magis- 
trate of  Bradford,  before  whom  the  deposition  had  been  taken,  was 
called  to  prove  the  deposition. 

It  appeared  on  cross-examination  that  the  deposition  had  been 
taken  by  the  magistrates^  derk,  in  an  anti-room  adjoining  to  that  in 
which  the  magistrates  sat,  the  prisoners  being  present  when  it  was 
taken,  but  the  witness  not  being  sworo.  The  witness  and  prisonan 
were  then  taken  into  the  adjoining  room  before  the  magistrates,  and 
the  deponent  was  thai  sworn,  and  the  depositions  which  had  been 
taken  were  read  over,  and  the  prisoners  were  asked  whether  they 
had  any  question  to  put  to  the  deponent. 

Matthews^  for  the  prisoners,  objected  that  the  depositions  were 
inadmissible,  and  referred  to  the  case  of  Caudle  v.  Seymour  (1 Q.  B. 
889 ;  Roscoe^s  Criminal  Evidence,  by  Grainger,  p.  72),  where  it 
was  held  that  a  deposition  similarly  taken  was  irregular,  and  that 
no  proceedings  could  be  founded  upon  it.  It  was  a  mere  affidavit, 
earn  as  such  it  was  inadmissible. 

RoLFK,  B.,  referred  to  Smiih'e  ease  as  in  point.  (Russ.  &  Ryan, 
888;  2Stark.  M.  P.  208,  &  C.) 

MatthewB,'^ThsA  case  differs  from  this  in  a  most  essential  point. 
There  the  examination  was  on  oath  ;  here  it  is  not  on  oath.  The 
oath  is  not  administered  till  after  the  examination  is  taken,  and  the 
oath  being  administered  afterwards,  the  examination  assumes  the 
shape  of  an  affidavit. 

JbTatf  (with  him  Hardy)^  for  the  prosecution. — There  is  no  differ- 
ence in  the  cases,  for  the  oath  was  tnere  taken  in  the  absence  of  the 
prisoner. 

(o)  Reported  by  T.  Campbell  Fostbr,  Esq.,  Barriater-at-Iaw. 
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RoLFE,  B. — If  the  examination  is  taken  in  the  presence  of  the 
prisoner,  and  it  is  afterwards  read  over  to  the  witness,  and  he  swears 
It  is  true,  I  think  that  is  admissible. 

Matthews. — There  is  rather  a  mistake  in  the  use  of  the  word 
deposition.  The  statute  requires  that  it  shall  be  an  examination.(a) 
The  words  are,  that  "  the  justice  or  justices,  before  he  or  they  shall 
commit  to  prison  any  person  arrested  for  felony,  or  on  suspicion  of 
felony,  shall  take  the  examination  of  such  person  and  the  infarma" 
tion  upon  oath  of  those  who  shall  know  the  facts  and  circumstances 
of  the  case,  and  shall  put  the  same,  or  as  much  thereof  as  shall  be 
material^  into  writina^  and  the  two  justices  shall  certify,"^  Sfc» 

RoLFE,  B. — I  think  the  present  mode  of  taking  informations  most 
irregular.  They  ought  to  be  taken  in  the  presence  of  the  magis- 
trates. Every  thing  ought  to  be  done  in  the  presence  of  the  magis- 
trates. What  I  doubt  is,  whether  in  point  of  law  every  thing  that 
is  requisite  is  not  done.  (His  Lordship  here  sent  for  the  case  of 
Caudle  v.  Seymour.) 

Matthews. — The  statute  contemplated  that  the  informations 
should  be  taken  before  the  magistrates  for  the  very  purpose  of 
avoiding  questions  of  this  kind. 

RoLFE,  B. — In  Mr.  Starkie^s  book,  Smith's  case  is  held  as  clear 
law. 

Matthews. — There  is  a  most  important  distinction  between  that 
case  and  this.  In  that  case  the  information  was  taken  on  oath. 
The  statute  requires  the  magistrates  to  take  *^  as  much  thereof  as  is 
material  in  writing.**'  Here  the  magistrates'  clerk  takes  down  what 
is  material  or  not,  and  the  magistrates  then  have  that  sworn  before 
them,  whether  material  or  not.  It  may  possibly  be  all  true  that  is 
in  that  paper,  but  a  good  deal  may  be  omitted  that  is  material. 

Hall  submitted  that  by  this  mode  of  taking  the  depositions  there 
was  no  hardship  on  the  prisoners,  as  they  had  a  better  opportunity 
of  cross-examination. 

RoLFE,  B.,  thought  that  there  was  great  reason  in  the  objection 
of  Mr.  Matthews  as  to  the  clerk  taking  down  what*  was  material. 
He  would  ask  his  brother  Alderson  what  he  thought  about  it. 

On  his  return  into  court,  his  Lordship  said  :  ^^  I  have  consulted 
with  my  brother  Alderson,  and  he  is  quite  clear  that  Smith'^s  case 
governs  this ;  that  it  is  within  tlie  statute  if  there  be  a  writing 
beforehand  which  is  brought  before  the  magistrates  and  read  before 
the  parties  afterwards,  to  which  they  assent  on  oath.  But,  in  my 
opinion,  it  would  be  an  infinitely  better  practice  if  the  whole  pro- 
ceeding were  to  take  place  in  the  presence  of  the  magistrates."*' 

Mr.  Pollard  (the  witness^,  in  explanation  of  the  practice,  said  that 
the  business  of  the  Bradford  Petty  Sessions  was  so  onerous,  that 
the  magistrates  were  occupied,  all  day,  and  it  was  all  but  impossible 
to  adopt  the  recommendation  of  his  Lordship. 

The  deposition  was  then  admitted  and  read. 

Hall  and  Hardy^  for  the  prosecution. 

Matthewsj  for  the  prisoner. 

(a)  7  Geo.  4,  e.  64,  i.  3. 
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COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Term. — November  25, 1847. 
The  Queen  v.  John  THOBNTON.(a) 

Highway  Aei—Appeal  againtt  eeriifleate  qfjuiiieesfor  ttopping  up  footway -^Order 
of  Sesiiont--Juri8dictumn^Co9U^Indietment  for  ditobedience  of  order^Bvi- 
dence. 

Upon  the  trial  qf  an  indictment  for  disobedience  to  an  order  of  Sestione,  made  upon 
appeal  by  the  defendant  againet  a  certificate  of  two  juaticee  for  stopping  up,  diverts 
ing,  and  turning  a  public  footway,  the  proteeutors  gave  in  evidence  the  record  t^ 
the  order  of  Sessions,  and  proved  service  upon  the  d^endant  of  a  copy,  and  demand 
and  refusal  of  the  amount  qf  costs  thereby  ordered  to  be  paid  by  the  drfendant. 
The  only  answer  made  by  the  defendant  when  the  money  was  demanded  was  that  he 
did  not  owe  any  thing : — 

Held  sufficient  evidence  to  go  to  the  Jury  that  the  offence  charged  had  been  committed, 
and  that  it  was  not  necessary  to  prove  aliunde  the  existence  qf  the  certificate  or  the 
fact  qf  the  appeal. 

The  appeal  against  such  certificate  given  by  5  Sc  ^  ^«.  4,  c.  50,  s.  88,  is  to  the 
sessions  «'  next  after  the  expiration  of  four  weeks  from  the  day  of  the  said  eerti- 
fieate,  Sfc.  having  been  lodged  with  the  clerk  of  the  peace  ."— 

Held,  that  the  order  was  not  bad  for  not  shewing  the  time  when  the  certificate  was 
lodged,  as  that  was  a  fact  of  which  the  Sessions  had  no  judicial  knowledge,  a%d  into 
which  they  were  not  bound  to  inquire,  unless  the  objection  were  raised  incidentally 
b^ore  them. 

By  sec,  90  qf  5  8^6  Wm,  4,  c.  50,  the  Sessions,  upon  such  appeal,  are  empowered  to 
order  the  appellant  to  pay  the  costs  of  the  respondent,  as  well  as  to  order  the  sur» 
veyor  to  pay  the  appellant's  costs. 

INDICTMENT  for  disobedience  to  an  order  of  Sessions.  The  Ti«  Qutiw 
indictment  stated  that  at  the  General  Quarter  Sessions  of  the 
Peace  of  our  Lady  the  Queen^  holden  in  and  for  the  county  of 
Westmoreland,  at  Kendal,  in  and  for  the  said  county,  to  wit,  on 
Friday,  the  23rd  day  of  October,  A.D.  1846,  before,  &c.,  upon  the 
trial  of  a  certain  appeal  which  then  and  there  came  to  be  tried  at  the 
said  sessions,  and  wherein  one  John  Thornton  was  the  appellant,  and 
Matthew  Bell  and  Thomas  Hodgson,  the  surveyors  of  the  highways 
of  the  township  of  Eirkby  Lonsdale,  in  the  said  county  of  West- 
moreland, were  the  respondents,  and  wherein  and  whereby  the  said 
John  Thornton  appealed  against  a  certain  certificate  bearing  date 
the  9th  day  of  September,  A.D.  1846,  and  being  under  the  hands  of 
John  Hutton  Fisher  Clerk  and  Edward  Latham,  Esqs.,  two  of  her 
Majesty's  justices  ©f  the  peace  in  and  for  the  said  county  of  West- 
moreland, and  acting  in  and  for  the  division  of  Lonsdale  Ward,  in 
the  said  county,  and  which  said  certificate  was  for  the  stopping, 
diverting,  and  turning  a  certain  portion  of  a  certain  public  footway, 
leading,  &c.  And  thereupon  at  ^ the  said  sessions,  upon  reading  the 
said  certificate  lodged  with  the  clerk  of  the  peace  for  the  said  county, 
and  upon  heaiing  the  counsel  and  witnesses  on  both  sides,  and  upon 
the  return  of  the  verdict  of  twelve  disinterested  men  returned  to  ser>'e 
as  jurymen  at  the  said  quarter  sessions  and  duly  empannelled  to  try 
(a)  Reported  by  A.  Bittlbston,  Esq.,  BarrUter-ftt-law. 
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The  Queem   the  same,  that  the  proposed  new  footway  was  nearer  than  the  said 
TbomIt  k     po'^^io'^  ®^  ^^^  ^^^  puolic  footway  intended  to  be  stopped  up,  and 
more  commodious  to  the  public,  and  that  the  said  portion  of  the  said 
public  footway  intended  to  be  stopped  up  was  unnecessary,  and  that 
the  said  appellant,  John  Thornton,  would  not  be  injured  or  agmeved  ; 
it  was  then  and  there  at  the  said  sessions  ordered  by  the  said  Court, 
that  the  said  appeal  should  be  dismissed,  and  that  the  said  portion 
of  the  said  public  footway  should  be  stopped  up,  diverted,  and 
turned,  as  in  the  said  certificate  mentioned;  and  that  the  said  appel- 
lant, the  said  John  Thornton,  should  pay  unto  the  said  Matthew  Bell 
and  Thomas  Hodgson,  then  and  there  being  the  parties  who  received 
the  said  notice  of  appeal,  the  costs  and  expenses  incurred  in  resisting 
the  said  appeal,  amounting  to  the  sum  of  47Z.  18s.  6d.,  as  by  the 
said  order,  reference  being  thereunto  had,  will  more  fully  and  at  lai^ 
appear ;  of  which  said  order  the  said  John  Thornton  afterwards,  to 
wit,  on  the  9th  day  of  February,  A.D.  1847,  at  Kirkby  Lonsdale 
aforesaid,  in  the  county  aforesaid,  had  notice,  and  was  then  and  there 
personally  served  with  the  said  order,  and  was  then  and  there  re- 
quested by  the  said  Matthew  Bell  and  the  said  Thomas  Hodgson  to 
pay  to  them,  the  said  Matthew  Bell  andThomasHodgson,  forth\rith, 
then  and  there,  the  amount  mentioned  in  the  said  order;  nevertheless, 
the  said  appellant,  the  said  John  Thornton,  late  of  the  township  of 
Kirkby  Lonsdale,  in  the  said  county,  cordwainer,  upon  being  served 
with  the  said  order  as  aforesaid,  and  after  such  notice  thereof  as  afore- 
said, then  and  there  unlawfully  and  contemptuously  did  neglect  and 
refuse  to  obey  the  said  order,  and  to  pay  to  the  said  Matthew  Bell 
and  Thomas  Hodgson,  or  either  of  them,  the  sum  of  47/.  18s.  6d. 
in  the  said  order  mentioned,  as  required  by  the  said  order,  or  any 
part  thereof;  nor  hath  he,  the  said  John  Thornton,  at  any  time  com- 
plied with  the  said  order  or  paid  the  said  sum  of  money,  or  any  part 
thereof,  to  the  said  Matthew  Bell  and  Thomas  Hodgson,  or  to  either 
of  them,  though  often  requested  so  to  do,  but  hath  hitherto  wholly 
neglected  and  refused  to  comply  with  the  said  order  or  to  pay  the 
said  sum  of  money,  and  the  same  is  still  wholly  unpaid,  in  contempt 
of  our  said  lady  the  Queen  and  her  laws,  to  the  evil  example  of  others, 
against  the  form  of  the  statute,  &c. 
Plea — Not  guilty. 

This  indictment,  having  been  removed  into  this  court  hy  certiorari^ 
was  tried  before  Wightman,  J.,  at  the  last  summer  assizes  for  the 
county  of  Westmoreland,  when  a  verdict  was  found  for  the  Crown. 
The  evidence  offered  on  the  part  of  the  prosecution  consisted  merely 
of  the  production  of  the  record  of  the  order  of  Sessions  mentioned  in 
the  indictment,  together  with  proof  of  the  servite  of  a  copy  of  that 
order  upon  the  defendant,  and  of  a  demand  and  refusal  of  the  money 
thereby  ordered  to  be  paid.  The  demand  was  made  upon  two 
occasions ;  upon  both  of  which  the  defendant  only  answered  that  he 
did  not  owe  any  thing  to  anybody.  Upon  the  part  of  the  defendant 
it  was  objected — 1.  That  the  above  evidence  was  insufficient  to  prove 
the  offence  charged,  because  the  authority  of  the  Sessions  to  make  the 
order  ou^ht  to  be  proved  aliunde,  8.  That  the  order  of  Sessions  did 
not  shew  jurisdiction  on  the  face  of  it.  3.  That  the  Sessions  had  no 
power  to  order  the  defendant  to  pay  the  costs  of  the  appeal.     The 
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learned  judge  overruled  the  objections,  but  reserved  leave  to  move  to  Thb  Qubbv 
enter  the  verdict  for  the  defendant  upon  the  above  grounds.  ^    ^ 

Bamshay  (on  Thursday,  November  18)  moved  for  the  judgment    ^""^^ 
of  the  Court  upon  the  defendant. 

Pashley  thereupon  moved,  pursuant  to  the  leave  reserved,  for  a 
rule  calling  on  the  prosecutor  to  shew  cause  why  the  verdict  found 
for  the  Crown  shoula  not  be  set  aside,  and  a  verdict  for  the  defendant 
entered.  First.  The  proof  of  the  record  of  the  order  of  Quarter 
Sessions,  of  the  service  of  it,  and  of  a  demand  and  refusal  of  the 
I  money,  was  insufficient  to  entitle  the  Crown  to  a  verdict  upon  an 

1  indictment  for  contempt.  At  the  least,  the  existence  of  the  certi« 
ficate,  and  the  fact  of  the  appeal,  ought  to  be  proved  aliunde  ; 
otherwise  the  order  of  Sessions  may  have  been  made  altogether  with** 
out  jurisdiction ;  and  as  was  said  by  Holroyd,  J.,  in  Reiv  v.  All 
Saints,  Southamptm  (7  B.  &  C.  786,  790),  « the  rule  that,  in 
inferior  courts  and  proceedings  by  magistrates,  the  maxim  omnia 
presumuntur  Hti  esse  acta  does  not  apply  to  give  jurisdiction,  has 
never  been  questioned.*"  Rew  v,  Gilkes  (8  B.  &  C.  489)  is  a  case 
in  point.  That  was  an  indictment  for  disobedience  to  an  order  of 
justices;  and  Lord  Tenterden,  C.  J.,  said,  <<  According  to  the  fi;eneral 
rule,  the  prosecutor  was  bound  to  establish,  by  legal  proof,  that  the 
offence  charged  in  the  indictment  had  been  committed  by  tbe 
defendants.  In  order  to  shew  that  an  offence  was  committed  in  this 
case,  it  was  necessary  to  make  out  that  the  order  was  one  which  the 
magistrates  had  authority  by  law  to  make.  They  had  no  such 
authority,  unless  the  rules  of  the  society  of  which  the  defendants 
were  members  had  been  enrolled  at  the  sessions.  That  fact  it  was 
necessary  to  substantiate  by  legitimate  proof.  The  recital  in  the 
order  of  the  justices,  that  the  rules  had  been  enrolled,  was  not,  as 
against  the  defendants,  legal  evidence  of  that  fact.  The  rule  for 
setting  aside  the  verdict  must,  therefore,  be  made  absolute.**^  So  on 
motion  for  an  attachment  for  non*performance  of  an  award,  the 
authority  of  the  arbitrator  must  be  proved.  Halden  v.  Glasscock 
(6  B.  &  C.  390),  where  Holroyd,  J.,  said,  "  Suppose  a  rule  of  court 
were  drawn  up,  simply  ordering  a  party  to  abide  by  the  award  of 
A.  B.,  you  could  never  bring  that  party  into  contempt  for  not  per- 
forming the  award,  unless  you  shewed  how  the  rule  was  obtained,  (a) 
That  the  mere  order  of  Sessions  is  not  of  itself  sufficient  evidence,  is 
strongly  illustrated  by  the  case  of  Iteff.  v.  The  Justices  of  the  West 
Riding  (5  Q.  B.  1),  where  the  Court  of  Quarter  Sessions  had  con- 
firmedan  order  of  removal  upon  an  appeal  entered  by  the  overseers 
of  the  removing  parish,  as  by  the  overseers  of  the  parish  to  which 
the  paupers  were  removed,  but  without  their  knowledge  or  consent, 
and  ordered  the  latter  to  pay  costs.  That  was  an  order  made  clearly 
without  any  jurisdiction,  but  to  which  no  objection  would  appear 
upon  the  face  of  it.  This  Court,  therefore,  directed  the  entry  to  be 
erased,  for  the  purpose  of  allowing  a  regular  appeal  to  be  entered 
and  tried  on  the  merits.  So  in  the  present  case  the  appeal  may  not 
have  been  entered  by  the  defendant  at  all,  but  by  some  other  person. 
[Erlb,  J.^When  this  defendant  was  served  with  a  copy  of  the 
order  to  pay  the  money,  his  answer  was,  <<  I  donH  owe  it,  and  I  will 
(o)  See  alto  l  Stark.  Bvld.  958  (2Bd  eait.). 
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The  QoMM    not  pay."    He  does  not  say,  "  I  am  not  the  John  Thornton  here 
,-    *•  mentioned,*"  or  any  thing  of  the  kind.     Surely  that  is  evidence  for 

HORNToir.    ^j^^  jury.]  It  was  quite  enough  for  him  to  refuse  to  pay:  he  was  not 
bound  to  state  the  reason  ;  nor  can  his  silence  upon  that  point  be 
used  as  evidence  against  him.  The  rule  is,  that  the  Court  will  make 
no  intendment  in  favour  of  jurisdiction.     **The  Court  ought  to 
remain  neuter,  and  not  to  make  inferences,  but  call  upon  the  parties 
applying  to  shew  affirmatively  that  they  comply  with  the  statutory 
conditions,""  as  was  said  by  Coleridge,  J.,  in  Reg.  v.  David  Smith 
(7  Q.  B.  543,  549  ;  1  New  Mag.  Cas.  484),  where  an  order  of  filia- 
tion  was  held  bad  for  stating  that  the  application  was  made  by  the 
overseers  of  a  parish,  and  not  shewing  that  there  were  no  guardians, 
the  statute  directing  the  application  to  be  made  by  the  guardians, 
**or,  if  there  shall  be  no  guardians,**  then  by  the  overseers.     In 
Reg.  V.  Martin  (2  Q.  B.  1087,  a),  the  order  of  Sessions  shewed 
jurisdiction,  and  application  was  made  to  enforce  it  by  mandamus  to 
justices  to  issue  a  aistress  warrant ;  but  Lord  Denman,  C.  J.,  asked, 
<^  Have  the  Quarter  Sessions  been  properly  set  in  motion  ?"  and  the 
Court  refused  the  application,  because  the  order  of  justices,  which 
was  the  foundation  oi  the  proceeding  at  sessions,  did  not  shew  juris- 
diction.    The  mere  appeal  alone  could  not  give  jurisdiction:  the 
appeal  must  be  against  something ;  and  even  if  there  be  evidence 
that  this  defendant  did  appeal  against  something,  there  ought  to 
have  been  proof  of  the  existence  of  that  against  wnich  he  appealed. 
Thus,  in  order  to  protect  magistrates  against  actions  of  trespass  and 
false  imprisonment,  they  must  produce,  not  only  the  conviction,  but 
the  information  upon  which  that  conviction  was  grounded  (^HUl  v. 
Bateman^  1  Stra.  710,  cited  12  East,  74,  d;  and  Massey  v.  John- 
son,  12  East,  67,  82) ;  in  which  latter  case  Mr.  Justice  Le  Blanc 
is  reported  to  have  said,  ^^  That  the  objection  would  have  assumed 
a  very  different  shape  if  there  had  been  no  information  on  oath  of  any 

Person  whereon  to  found  the  conviction ;  the  information  on  oath  of 
*.  S.,  on  which  the  conviction  professed  to  be  founded,  having  been 
negatived  by  the  evidence :  but  there  was,  in  fact,  an  information 
on  oath  laid  before  the  magistrates  by  T.  O.,  which,  at  all  events, 
authorized  the  proceedings.*"  Nichols  v.  Chalie  (14  V'es.  265) 
supports  the  same  view.  Secondly.  The  order  of  Sessions  is  bad  on 
the  face  of  it.  It  does  not  shew  jurisdiction,  because  it  does  not 
appear  when  the  certificate  appealed  against  was  lodged  with  the 
clerk  of  the  peace.  The  appeal  is  given  by  sees.  85  Ss:  88  of  the 
General  Highway  Act  (5  &  6  Wm.  4,  c.  50)  ;  and  it  is  given  only 
to  the  Sessions  "  next  after  the  expiration  of  four  weeks  from  the 
day  of  the  said  certificate  of  tlie  said  justices  having  been  lodged 
with  the  clerk  of  the  peace  as  aforesaid.''  No  other  sessions,  there- 
*  fore,  could  have  any  jurisdiction  in  the  case;  and  it  is  essential, 

therefore,  that  the  time  of  lodging  the  certificate  should  appear. 
(jR.  v.  The  Justices  of  Oxfordshire^  I  M.  &  S.  446.)  The  cases 
on  this  point  were  much  discussed  in  Myalls  v.  The  QueeUj  now 
jvaiting  the  decision  of  this  Court.(a)  Further,  the  certificate  itself 
ought  to  have  been  set  out,  or  the  facts  which  it  states.  Thirdly. 
By  the  statute  costs  are  not  payable  except  by  the  surveyor  or  the 

(a)  Argued  Saturday,  Jan.  23,  1847.  Judgment  was  given  Feb.  36, 184S.--See  17  L.  J. 
M.  C.  92. 
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party  applying  to  stop  up  the  road.    The  clause  in  question  is   Thk  Qovkr 
sec.  90  of  5  8z:  6  Wm.  4,  c.  50,  which  provides  that  *«  the  Court  of  »• 

Quarter  Sessions  is  hereby  authorized  and  required  to  award  to  the  T"^*^"'®"' 
party  giving  or  receiving  notice  of  appeal,  such  costs  and  expenses 
as  shall  be  incurred  in  prosecuting  or  resisting  such  appeal,  wnether 
the  same  shall  be  tried  or  not;  and  such  costs  and  expenses  shall  be 
paid  by  the  surveyor  or  other  party  as  aforesaid  at  whose  instance 
the  notice  for  diverting  and  turning  or  stopping  up  the  highway, 
either  entirely  or  subject  as  aforesaid,  shall  have  been  given ;  and  in 
case  the  said  surveyor  or  other  party  as  aforesaid  shall  not  appear  in 
support  thereof,  the  said  Court  of  Quarter  Sessions  shall  award  the 
costs  of  the  appellant  to  be  paid  by  such  surveyor  or  other  party  as 
aforesaid,  ana  such  costs  shall  be  recoverable  in  the  same  manner  as 
any  penalties  or  forfeitures  are  recoverable  under  this  Act.''  Now, 
the  effect  of  this  clause,  although  not  free  from  ambiguity,  is,  that 
the  costs  are  to  be  paid  by  the  surveyor,  or  by  the  person  at  whose 
instance  the  notice  for  stopping  up  the  highway  was  ffiven;  but  not 
that  the  appellant  should  m  any  case  pay  the  costs  of  the  respondent. 
[CoLZBiDGE,  J. — That  construction  gives  no  effect  to  the  earlier 
words  of  the  section.]  The  person  **  receiving  notice  of  appeal "  is 
in  all  cases  the  surveyor  (sec.  88),  and  the  object,  thereiore,  is  to 
protect  him  from  costs,  where  the  application  to  stop  up  the  road 
originates  with  a  private  individual.  The  latter  words  accordingly 
point  out  by  whom  the  costs  are  to  be  paid, — that  is,  by  the  sur- 
veyor in  some  cases;  and  when  they  are  to  be  paid  to  the  surveyor, 
then  by  the  person  at  whose  instance  the  notice  for  stopping  up  the 
highway  was  given.  The  latter  words  render  specific  what  is  general 
before;  and  in  any  other  view  of  the  case  the  latter  part  of  the 
section  would  be  altogether  useless.  [Coleridge,  J. — No ;  those 
words  are  required  in  one  case,  in  wnich  costs  would  be  awarded 
against  the  surveyor.  There  are  two  parties  who  may  give  the 
notice  for  stopping  up  the  highway ;  and  therefore  the  payment  is 
to  be  made  either  by  the  surveyor  or  by  the  person  at  whose  instance 
that  notice  was  given;  but  there  would  be  manifest  injustice  in  hold- 
ing that  the  respondent  might  be  required  to  pay  costs,  but  not  the 
appellant.]  A  person  who  obtains  an  order  for  stopping  up  a  road 
for  his  own  private  interest  and  convenience  cannot  complain  of  any 
injustice  if  he  is  required  to  pay  the  costs  incurred  in  obtaining  it. 

Cur.  adv.  vuU. 

LobdD£Nman,C.  J.,  now  delivered  the  judgment  of  the  Court. — 
This  was  a  motion  to  enter  a  verdict  of  not  guilty.  Certain  objections 
were  made  to  the  order  of  the  Quarter  Sessions,  for  disobedience  to 
which  the  defendant  was  prosecuted ;  but  they  were  answered  on  the 
motion.  It  was  further  objected  that  the  record  of  the  order  made 
upon  the  appeal  of  the  defendant  against  the  certificate  of  the  magis- 
trates did  not  shew  jurisdiction,  because  it  did  not  shew  that  the 
certificate  appealed  against  had  been  left  with  the  clerk  of  the  peace 
at  the  proper  time,  that  is,  four  weeks  before  the  sessions ;  but  we 
are  of  opinion  that  that  objection  fails.  The  jurisdiction  is  suffi- 
ciently snewn  in  any  matter,  if  the  record  or  otner  instrument  sets 
forth  the  tribunal  properly  constituted,  and  the  inception  of  the 
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The  Qjanx   proceedings  within  the  cognizance  of  that  tribunal.    In  this  case  the 
V.  Quarter  Sessions  are  a  properly  constituted  tribunal  for  the  appeal 

TBOKifTov.  in  question,  and  the  first  step  of  which  it  has  cognizance  is  the 
appeal  itself.  In  our  judgment,  it  was  not  necessary  to  state  the 
time  when  the  certificate  was  left  with  the  derk  of  the  peace;  because 
the  Quarter  Sessions  have  not  judicial  knowledge  of  that  fact,  and 
have  no  duty  to  inquire  into  it,  unless  the  objection  should  be  raised 
incidentally  before  them.  We  therefore  think  that  there  should  be 
no  rule  in  that  case. 

Rule  refused. 


Th«  Qonv 

Stokis. 


CROWN  CASE  RESERVED. 

ApM  29, 1848. 

(Before  all  the  Judges,  except  Aldbrson*  B.,  and  Colsridob  and 
Maulb,  JJ.) 

The  Qu££n  f .  Michael  Stokes,  (a) 

huUeimenifor  mmrder  by  tkooting^^Sufficiency  of. 

An  indietment/or  mmrder  charged  that  the  prisoner ^  "  a  certain  musket  of  the  cotee, 
^c,  then  and  there  charged  and  loaded  with  gunpowder  and  one  leaden  bullet,  4*^*1 
to,  against,  and  upon  the  said  M,  G.,  then  and  there  feloniously,  8fc.,  did  shoot, 
discharge,  and  send  forth  s  and  that  the  said  M.  S.  (t/te  prisoner)  with  the  leaden 
bullet  qforesaidf  out  qf  the  musket  qforesaid,  then  and  there  by  the  force  qfthe  gun- 
powder so  shot,  discharged,  and  sent  forth  as  aforesaid,  the  said  3f.  O.,  ^.,  did 
strike,  wound,  and  penetrate,  giving  to  the  said  M.  G,  then  and  there,  with  the 
leaden  bullet  aforesaid,  so  as  aforesaid  shot,  discharged,  and  sent  forth  out  of  the 
musket  qforesaid,  ^c,  one  mortal  wound  .-*' — 

Held,  that  the  indictment  was  sufficiently  certain  as  to  the  cause  of  death,  inasmuch 
as,  if  the  words  **  send  of,**  as  applied  to  the  musket,  necessarily  meant  that  it  was 
used  as  a  missile,  they  might  be  refected  as  surplusage. 

THE  prisoner  was  tried  before  Baron  Rolfe  and  found  guilty  of 
murder,  at  the  last  Yorkshire  Assizes,  when,  before  verdict, 
several  objections  were  made  to  the  indictment,  and  reserved  by 
the  learned  judge,  who  stated  the  following  case : — 

"  At  the  last  assizes  for  Yorkshire,  Michael  Stokes  was  tried 
before  me  for  murder,  on  an  indictment,  of  which  the  following  is  a 
copy : — 

"  *  Yorkshire, ")  The  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  3  oath,  present  that  Michael  Stokes,  late  of  the 
parish  of  Leeds,  in  the  county  of  York,  labourer,  on  the  20th  day 
of  January,  in  the  eleventh  year  of  the  reign  of  our  Sovereign 
Lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  one  Mary  Ann  Garrad,  in  the  peace  of 
God  and  our  said  Lady  the  Queen  then  and  there  being,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  make  an  assault ;  and 
that  the  said  Michael  Stokes,  a  certain  musket,  of  the  value  of  5s., 
then  and  there  charged  and  loaded  with  gunpowder  and  one  leaden 
(a)  Reported  by  A.  Bittlbbton,  Esq.,  Barrbter-at-Uw. 
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bullet  (which  musket  he,  the  said  Michael  Stokes,  in  his  right  1*u>  Qvew 
hand  then  and  there  held),  to,  against,  and  upon  the  said  Mary  sroKii. 
Ann  Garrad  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  shoot,  discharge,  [and  send  forth,]  (a)  and  that 
the  said  Michael  Stokes,  with  the  leaden  bullet  aforesaid,  out  of 
the  musket  aforesaid,  then  and  there,  by  the  force  of  the  gun- 
powder, [so]  (a)  shot,  discharged,  and  sent  forth  [as  aforesaid,]  (a) 
the  said  Mary  Ann  Garrad,  m  and  upon  the  belly  of  her  the  said 
Mary  Ann  Garrad,  on  the  right  side  of  the  navel  of  her  the  said 
Mary  Ann  Garrad,  then  and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  strike,  wound,  and  penetrate,  giving 
to  the  said  Mary  Ann  Garrad,  then  and  there,  with  the  leaden 
bullet  aforesaid,  so  as  aforesaid  discharged  and  sent  forth  out  of 
the  musket  afoi*esaid,  by  the  said  Michael  Stokes,  in  and  upon  the 
said  belly  of  her  the  said  Maiy  Ann  Garrad,  on  the  right  side  of  the 
navel  of  her  the  said  Mary  Ann  Garrad,  one  mortal  wound  of  the 
breadth  of  one  inch  and  of  the  depth  of  ten  inches,  of  which  said 
mortal  wound  the  said  Mary  Ann  Garrad,  on  the  said  ^th  day  of 
January,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  died.  And  so  the  Jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  Michael  Stokes  the  said  Mary 
Ann  Garrad,  in  manner  and  form  ^aforesaid,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  kill  and  murder,  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided.*^ 

*^  The  indictment  had  originally  been  prepared  in  the  usual  form, 
but  before  it  went  up  to  the  grand  jury  the  alterations  were  made 
indicated  by  red  ink.(o) 

"  It  was  proved  at  the  trial  that  the  prisoner  loaded  his  musket 
with  a  ball-cartridge  and  deliberately  shot  Mary  Ann  Garrad. 
The  ball  passed  through  her  body  and  killed  her  on  the  spot. 

"It  was  contended  by  the  prisoner's  counsel ;  first,  that  the  indict- 
ment was  bad,  leaving  it  uncertain  whether  the  musket  itself  was 
shot,  discharged,  and  sent  forth  out  of  some  other  engine — ^as,  for 
instance,  an  infernal  machine— or  whether  the  musket  was  only 
fired  off,  and  the  bullet  discharged  from  it  in  the  ordinary  way. 

"  Or,  secondly,  if  the  indictment  be  good,  then  it  was  contended 
that  the  evidence  did  not  warrant  the  conviction,  for  that  the  intro- 
duction of  the  words  *  and  send  forth '  shewed  the  meaning  of  the 
indictment  to  be  that  the  musket  itself  was  shot,  discharged,  and 
sent  forth  out  of  some  other  engine.     Which  was  not  the  fact. 

"  I  have  to  request  the  opinion  of  the  judges  on  these  points.**' 

Dearsley,  for  the  prisoner. — An  indictment  ought  to  set  forth 
the  offence  in  plain,  simple,  and  intelligible  language ;  "  the 
substance  of  the  fact  must  be  expressed  with  precise  certainty; 
and  the  judges  will  suffer  no  argumentative  certainty  whatsoever  tjo 
induce  them  to  dispense  with  it,"  (Hawk.  P.  C.  lib.  2,  c.  28,  s.  82; 
citing  4  Co.  44.)  But  in  this  indictment  it  is,  at  all  events,  left 
quite  uncertain  whether  the  musket  was  merely  fired  off,  or  whether 
it  was  sent  forth  as  a  missile.  The  usual  form,  as  given  by  Mr. 
Chitty  in  his  Criminal  Pleading,  uses  the  words  "did  shoot  off  and 
(a)  The  irords  inserted  are  those  incladed  in  brackets. 


500  CRIMINAL  LAW  CASE& 

Thi  Quibn  discharge/'   But  herf  the  words  are  "  did  shoot,  discharge,  and  send 
V.  forth.^  Now,  to  shoot  is  either  an  active  or  neuter  verb ;  but  more  pro- 

Stokxs.  perly  the  former ;  that  alone,  therefore,  would  leave  it  doubtful  whether 
the  musket  was  fired  off,  or  thrown  out  of  the  hand  of  the  prisoner, 
or  shot  and  discharged  out  of  a  cannon,  or  some  infernal  machine. 
The  word  "  dischar^  ^  is  no  doubt  properly  used  as  applicable  to 
the  discharge  of  the  ouUet  from  the  musket ;  it  is  a  correct  transla- 
tion of  the  term  ewoneravii,  which  is  found  in  the  old  Latin  form  in 
Tremaine,  P.  C. ;  and  if  it  had  stood  alone,  would  have  been  suffi- 
cient ;  but  the  term  ^^  send  forth,^  which  follows  it,  has  but  one 
clear  fixed  meaning,  and  can  only  apply  to  the  use  of  the  musket  as 
a  missile.  It  cannot  be  rejected  as  surplusage,  because  it  fixes  the 
meaning  of  the  other  words  used,  which  by  themselves  would  be 
capable  of  either  construction.  A  traverse  of  all  the  three  words 
could  not  be  objected  to  as  too  lar^.  Then,  if  the  only  meaning  to 
be  given  to  the  averment  is,  that  the  prisoner  sent  forth  the  gun  as 
a  missile,  it  is  repugnant  to  the  subsequent  averment,  that  the  pri- 
soner ^^  with  the  bullet  out  of  the  musket  aforesaid  so  shot^  dis- 
charged, and  sent  forth  as  aforesaid,  the  said  M .  6.  did  strike, 
wound,  and  penetrate ;""  there  having  been  no  previous  averment  of 
the  sort.  Tne  whole  cannot  be  read  so  as  to  make  sense  of  it ; 
and  it  is  very  doubtful  indeed  whether  any  plea  of  autrefois  convict 
or  acquit  could  be  founded  upon  so  uncertain  an  indictment. 
No  counsel  was  instructed  to  argue  on  the  part  of  the  Crown. 
The  learned  judges,  who  heard  the  argument,  assembled  to  con- 
sider the  case,  and  were  unanimously  of  opinion,  that  assuming  that 
the  words  serid  ojlf  necessarily  meant  a  sending  ofl^  of  the  musket  as 
a  missile,  they  did  not  renaer  the  indictment  bad,  but  might  be 
rejected  as  surplusage. 

Conviction  affirmed. 


MIDLAND    CIRCUIT. 

Nottingham  Spring  Assizes,  1848. 

March  11. 

(Before  Mr.  Justice  Maule.) 

The   Queen  v.  West,  (a) 

Murder  of  infant — Procuring  abortion, 

Jf  a  person  engaged  in  a  felonious  attempt  to  procure  abortion  does  an  act  tehiek 
causes  the  premature  birth  of  a  child,  at  a  period  when  it  cannot  maintain  an 
existence  separatefrom  and  independent  of  the  mother  for  any  considerable  time, 
and  the  child,  being  bom  alive,  does  afterwards  die  in  consequence  of  its  premature 
birth,  the  person  so  acting  is  guilty  of  the  murder  qfthat  child. 

The  Queik   TNDICTMENT  for  murder.— The  indictment  charged  that  be- 

V'  JL     fore  and  at  the  time  of  the  committing  of  the  felony  and  murder 

West.        hereinafter  stated,  one  Sarah  Henson  was  then  quick  with  a  certain 

(a)  Reported  by  A.  Bittlkbton,  Esq.,  Barrister*Bt-lav. 
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male  child ;  and  that  Ann,  the  wife  of  Joseph  West,  late  of,  &c.,   Ihi  Queiv 
well  knowing  the  said  Sarah  Henson  to  be  quick  with  the  said  male       ^* 
child  as  aforesaid,  and  feloniously,  wilfully,  and  of  her  malice  afore-  ^*^ 

thought,  devising,  contriving,  and  intending,  feloniously,  unlaw- 
fully, wickedly,  and  wilfully  to  cause  and  procure  the  said  Sarah 
Henson  to  bring  forth  from  and  out  of  her  womb  the  said  male  child, 
with  which  she  was  so  quick  as  aforesaid,  and  to  cause  and  procure 
the  said  male  child  to  be  prematurely  brought  forth  from  and  out 
of  the  womb  of  the  said  Sarah  Henson,  and  thereby,  and  by  means 
thereof,  the  said  male  child  feloniously,  wilfully,  and  of  her  malice 
aforethought  to  kill  and  murder,  on.  Sec,  with  force  and  arms,  at, 
&c.,  in  and  upon  the  said  male  child  so  quick  in  the  womb  of  the 
said  Sarah  Henson  as  aforesaid,  then  and  there  being,  feloniously, 
wilfully,  and  of  her  malice  aforethought  did  make  an  assault ;  and 
that  the  said  Ann  West  then  and  there  feloniously,  wilfully,  and  of 
her  malice  aforethought,  did  put,  place,  and  force  the  right  hand  of 
her  the  said  Ann  West  into  the  private  parts  of  her  the  said  Sarah 
Henson,  and  upward  into  the  womb  of  her  the  said  Sarah  Henson, 
and  a  certain  pin  which  she  the  said  Ann  West  in  her  right  hand 
then  and  there  had  and  held,  the  said  pin  into  the  private  parts, 
and  up  and  into  the  womb  of  the  said  Sarah  Henson,  then  and 
there  feloniously,  wilfully,  and  of  her  malice  aforethought,  did  put, 
place,  and  force,  and  the  said  Ann  West,  by  such  puttm^,  placing, 
and  forcing  the  right  hand  of  the  said  Ann  West  into  the  private 
parts  of  the  said  Sarah  Henson  as  aforesaid,  and  up  and  into  the 
womb  of  her  the  said  Sarah  Henson  as  aforesaid,  and  by  such 
putting,  placing,  and  forcing  the  said  pin  into  the  private  parts, 
and  up  and  into  the  womb  of  the  said  Sarah  Henson  as  aforesaid, 
she  the  said  Ann  West,  afterwards,  to  wit,  on,  &c.,  with  force  and 
arms,  at,  &c.,  feloniously,  wilfully,  and  of  her  malice  aforethought, 
did  cause  and  procure  the  said  Sarah  Henson  to  bring  forth  the  said 
male  child  from  and  out  of  the  womb  of  the  said  Sarah  Henson  as 
aforesaid,  and  did  then  and  there  feloniously,  wilfully,  and  of  her 
malice  aforethought,  cause  and  procure  the  said  male  child  to  be 
prematurely  born  and  brought  forth  alive  from  and  out  of  the  womb 
of  the  said  Sarah  Henson  as  aforesaid ;  and  that  the  said  male  child, 
by  means  of  being  so  prematurely  bom  and  brought  forth  alive 
from  and  out  of  the  womb  of  the  said  Sarah  Henson  as  aforesaid, 
then  and  there  became  and  was  mortally  weakened,  debilitated,  and 
emaciated  in  his  body,  of  which  said  mortal  weakness,  debility,  and 
emaciation  of  the  body  of  the  said  male  child,  the  said  male  child* 
for  the  space  of  five  hours,  on,  &c.,  at,  &c.,  did  languish,  and  lan- 
guishing did  live,  and  then,  to  wit,  on  the  said  last-mentioned  day, 
in  the  year  aforesaid,  the  said  male  child,  at,  &c.,  of  the  said  mortal 
weakness,  debility,  and  emaciation  of  his  body  aforesaid,  did  die ; 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  Ann  West,  the  said  male  child,  in  manner  and  form  afore- 
said, feloniously,  wilfully,  and  of  her  malice  aforethought,  did  kill 
and  murder,  against  the  peace  of  our  Sovereign  Lady  the  Queen, 
her  crown  and  dignity.  There  were  three  other  counts,  in  two  of 
which  the  statement,of  an  assault  upon  the  child  was  omitted. 
The  evidence  established  these  facts  :«-Sarah  Henson,  a  single 
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Thb  Qunw   woman,  being  quick  with  child,  went  to  the  house  of  the  priooner, 
V.  and  having  informed  her  of  her  premancy,  underwent  ana  operatkm 

^"''  of  the  nature  described  in  the  indictment.  This  operatioa  was 
repeated  on  several  days,  and  Henson  was  shortly  afterwards  deli^ 
vered  of  a  male  child,  she  being  then  about  six  months  advanced  in 
her  pregnancy.  The  child  was  bom  alive,  bat  died  about  five 
hours  afterwards.  A  medical  witness  stated  that  there  were  no 
unusual  appearances  on  the  body  of  the  child,^that  it  was  a 
healthy  child  ;  but  that,  being  bom  at  that  period  of  gestation,  it 
was  impossible  that  it  could  live  any  considerable  len^h  of  time 
separated  fi^m  the  womb  of  the  mother.  It  was  incapable  of  mmn- 
taming  a  separate  and  independent  existence.  In  Taylor's  •*  Medicd 
Jurisprudence^  a  case  is  mentioned  of  a  child  bom  at  the  147th  day, 
and  living  twelve  hours,  but  it  is  referred  to  as  a  very  remarkaUe 
case ;  and  in  Beck's  "  Medical  Jurispmdence'**  the  case  of  Fortunio 
Licetus,  who  is  said  to  have  been  bom  at  four  months  and  a  half, 
and  to  have  lived  to  eighty,  is  mentioned  but  not  as  entitled  to  any 
weight. 

Mauls,  J. — I  suppose  that  is  the  same  Fortunio  Licetus  who 
wrote  a  book  <<  De  Monstris,^  and  which  he  is  said  to  have  written 
the  day  he  was  bom. 

The  witness  added :— ^^  Judging  from  the  healthy  appearance  of 
the  child,  I  cannot  suppose  that  the  premature  delivery  was  spon- 
taneous. The  operations  described  by  Henson  would  naturally  and 
probably  produce  that  premature  denvery.  It  might  be  produced 
Dy  a  fall  or  any  sudden  shock  received  by  the  monier;  but  in  th& 
case  I  have  no  doubt  that  it  was,  in  fact,  produced  by  the  acts  of 
the  prisoner.** 

MeUoTj  on  the  part  of  the  prosecution.— This  is  murder.  If  an 
injury  is  inflicted  upon  a  child,  which  causes  its  death  in  venire  de 
sa  merey  it  is  not  murder ;  but  it  is  submitted  that  if  th^  child  h 
born  alive^  and  dies  afterwards  in  consequence  of  an  injury  receiver) 
in  the  womb  by  the  unlawful  act  of  the  prisoner,  that  is  murder. 
It  does  not  appear  that  the  body  of  the  child  received  any  direct 
injury  from  the  operation  performed  by  the  prisoner ;  but  it  is  bom 
at  a  time  when  it  cannot  maintain  for  any  considerable  length  of 
time  an  existence  separate  from  the  mother;  and  that  premature 
delivery  is  caused  by  the  felonious  act  of  the  prisoner.  The  act  of 
the  prisoner,  being  done  with  intent  to  procure  abortion,  is  made 
felonious  by  7  Wm.  4  &  1  Vict.  c.  85,  s.  6,  and  being  engaged 
in  that  felonious  transaction,  the  prisoner  thereby  caus^  the  pre- 
mature delivery  of  Sarah  Henson,  and  the  consequent  death  of  the 
child.  R,  V.  Senior  (1  Moo.  C.  C.  S46),  although  a  case  of  man- 
slaughter only,  recognizes  the  distinction  u{)on  which  this  case 
depends.  He  also  rererred  to  the  old  authorities  collected  in  Kos* 
coe,  3nd  edit.  6S8. 

Miller^  for  the  prisoner.— The  offence  of  murder  is  not  proved* 
The  killing  of  an  infant  in  its  mother's  womb  is  confessedly  not 
murder ;  but  on  the  authority  R.  v.  Senior,  it  appeimap  to  be  laid 
down  by  the  text-writers  as  the  better  opinion,  that  if  an  injury  be 
received  in  the  womb,  and  the  child,  af^wards  bom  alive,  dies  of 
that  injury,  it  is  min-der  or  manslaughter,  according  to  the  circum- 
stances of  the  case.     (1  Russ.  *on  Crimes,  4S4.) 
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Maule,  J. — That  opinion  is  founded  on  the  authority  of  Black-   The  Quuir 
stone  (4  Com.  198),  and  Lord  Coke  (3  Inst.  60).  y^^ 

MUler. — There  must  be  an  assault  upon  the  child  ;  that  circum-  *"' 

stance  appeared  in  the  case  of  B.  v.  Senior^  but  is  wanting  here. 
The  death  of  the  child  was  caused,  if  at  all  by  the  prisoner,  by  her 
bringing  it  to  life.  If  the  act  of  the  prisoner  had  killed  the  child 
in  the  womb,  it  would  not  have  been  murder ;  can  it  be  more  so, 
because  the  child  was  by  the  same  act  brought  to  life  ?  There  is  a 
statute  which  expressly  provides  a  punishment  for  the  prisoner's 
offence.    (7  Wm.  4  &  1  Vict.  c.  85,  s.  6.) 

Maule,  J. — There  is  a  case  for  the  jury.  I  think  that  if,  by 
the  felonious  act  of  the  prisoner,  the  child  was  put  into  a  situation 
in  which  he  could  not  live,  it  is  murder. 

Miller  then  addressed  the  jury  on  the  facts. 

Maule,  J.,  in  summing  up  said — The  prisoner  is  charged  with 
murder;  and  the  means  stated  are,  that  the  prisoner  caused  the 
premature  delivery  of  the  witness  Henson,  by  using  some  instru- 
ment for  the  purpose  of  procuring  abortion ;  and  that  the  child  so 
prematurely  born  was,  in  consequence  of  its  premature  birth,  so 
weak  that  it  died.  This,  no  doubt,  is  an  unusual  mode  of  com- 
mitting murder ;  and  some  doubt  has  been  suggested  by  the  pri- 
soner's counsel  whether  the  prisoner's  conduct  amounts  to  that 
offence;  but  I  am  of  opinion  (and  I  direct  you  in  point  of  law), 
that  if  a  person  intending  to  procure  abortion  does  an  act  which 
causes  a  cnild  to  be  bom  so  much  earlier  than  the  natural  time, 
that  it  is  bom  in  a  state  much  less  capable  of  living,  and  afterwards 
dies  in  consequence  of  its  exposure  to  the  external  world,  the  person 
who  by  her  misconduct  so  brings  the  child  into  the  world,  and  puts 
it  thereby  in  a  situation  in  whicti  it  cannot  live,  is  guilty  of  murder. 
The  evidence  seems  to  shew  clearly  that  the  death  of  the  child  was 
occasioned  by  its  premature  birth ;  and  if  that  premature  delivery 
was  brought  on  by  the  felonious  act  of  the  prisoner,  then  the  offence 
is  complete.  His  Lordship  then  read  the  evidence,  and  in  conclu- 
sion said : — If  the  child,  by  the  felonious  act  of  the  prisoner,  was 
brought  into  the  world  in  a  state  in  which  it  was  more  likely  to  die 
than  it  would  have  been  if  bom  in  due  time,  and  did  die  in  con- 
sequence, the  offence  is  murder ;  and  the  mere  existence  of  a  pos- 
sibility that  something  might  have  been  done  to  prevent  the  death, 
woula  not  render  it  less  murder.  If,  therefore,  you  are  satisfied, 
to  the  exclusion  of  any  reasonable  doubt,  that  the  prisoner,  by  a 
felonious  attempt  to  procure  abortion,  caused  the  child  to  be 
brought  into  the  world,  for  which  it  was  not  then  fitted,  and  that 
the  child  did  die  in  consequence  of  its  exposure  to  the  external 
world,  you  will  find  her  guilty ;  if  you  entertain  a  reasonable 
doubt  as  to  the  facts,  you  will,  of  course,  find  her  not  guilty. 

Verdict — Not  guilty,  (a) 

(#)  She  was  subseqneDtly  tried  upon  an  indictment  under  the  statute  l  Viet.  c.  85,  s.  6, 
for  using  an  instrument  with  intent  to  procure  abortion,  ai^d  was  upon  that  indictment 
also  acquitted. 
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ABDUCTION. 

On  an  indictment  under  9  Geo.A  c.  81,  8. 20, 
for  taking  an  unmarried  girl  under  the 
age  of  sixteen  from  the  poeeession  of  her 
father: 

Held,  that  the  statute  was  satisfied,  though 
the  man  and  the  girl  quitted  the  house 
together  in  conseciuence  of  a  proposition 
which  emanated  from  the  girl  herself  to 
that  effect,  and  a  statement  hy  her  to  the 
man  that  tdie  intended  to  leave  uer  Cathex^s 
house.    Be0.y.Brwe^279 

ABORTION. 

Since  the  stat.  7  Wm.  4  &  1  Vict.  c.  85,  up»on 
an  indictment  for  using  an  instrument  with 
intent  to  procure  miscarriage,  it  is  immate- 
rial whether  in  fact  the  woman  was  or  was 
not  pregnant  at  the  time.  lUj^*  t.  Mary 
Gaoita,41 

A  small  quantity  of  sayin,  not  sufficient  to 
do  more  than  produce  a  little  disturhance 
in  the  stomach,  is  not  ^a  noxious  thing** 
within  the  meaning  of  the  stat.  7  Wm.  4 
&  1  Vict.  s.  85,  c.  6.    Reg.  r.  Parry y23Q 

Harder  hy  attempting,  500 

ACCESSORY* 
In  uttering,  80 

ACCESSORY  BEFORE  THE  FACT. 
In  manslaughter,  283 

ACQUITTANCE. 
What  is  in  forgery,  274 

ADDITION. 
Of  party  in  an  indictment,  225 

ADMIRALTY,  JURISDICTON  OF. 

A  prisoner  was  convicted  before  Admiralty 
Commissioners  of  a  murder  committed  in  a 
small  boat  within  Ronndstone  Bay,  which 


was  proved  to  be  within  the  body  of  the 
county  of  Galway,  and  was  bounded  by 
,  headlands,  so  that  a  man  could  see  acrosa 
from  the  extremity  of  one  to  the  other,  and 
the  place  where  the  offence  was  committed 
was  within  human  sight.  There  was  evi-^ 
dence  that  in  part  of  the  bay  there  were 
fifteen  fathoms  water,  and  that  a  vessel  of 
120  tons  could  sail  there ;  but  there  was  no 
evidence  of  the  bay  having  ever  been  fre» 
quented  by  shipping,  or  of  Admiralty  pro* 
cess  having  been  executed  there : 

Held,  that  the  case  was  within  the  juris* 
diction  of  the  Admiralty.  Bt^n  y^Manmcn^ 
158 

AFFIDAVIT, 
Peijuyy  in  a»  267 

AMENDMENT. 
Of  writ  of  error,  costs  of,  80 

APOTHECARY. 
Fraottsing  as,  without  a  certificate,  App.  xziii 

APPOINTMENT,  CORRUPT  PRO- 
CURING  OF. 

The  49  Geo.  3,  c.  128,  s.  8,  makes  it  a  misde* 
meaner  in  any  person  who  shall  by  any 
way  or  means  contract  or  agree  to  receive,, 
or  nave  any  money,  fee,  or  profit,  for  any 
office  or  employment  specified  in  that  Act,* 
or  for  any  appointment  thereto : 

Held,  that  a  count  in  an  indictment' 
alleging  the  offence  to  be  that  the  defend- 
ants did  unlawfully  and  comiptiy  contract 
and  agree  with  D.  N.  to  procure  tiie  ap-^ 
pointment  to  a  certain  office  and  employ- 
ment,  &c.,  was  bad  for  not  shewing  any 
offence  within  that  section.  2>«^  atid  Another 
T.  The  Queen,  178 


ARMING. 


An  armed  party  appeared  on  a  road  by  ni 
but  did  not  di4>lay  their  arms,  nor  in 
cause  terror  by  their  appearance : 
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Held,  that  to  support  an  indictment 
against  them  under  tne  15  &  16  Geo.  8, 
c.  21,  &c.,  which  makes  any  person  or  per- 
sons who.  "  heinff  armed,"  shall  "  rise,  as- 


01  a  niga  misaemeanor,  iv  was  euuuKu  u 
the  assemblage  was,  in  the  opinion  of  the 
jury,  one  calculated  to  excite  terror ;  and 
that  it  was  a  question  for  the  jury,  whether 
liie  prisoners  were  present  for  a  lawfiil  oc- 
casion or  not.  Beg.  v.  Condon  and  Others, 
293 

ARREST. 

For  misdemeanor,  may  be  made  on,  96 

ARREST  OF  JUDGMENT. 

Practice  on,  362 

ARSON. 

^dge  and  rushes  are  not  '^  straw,"  within  the 
meaning  of  the  stat.  7  Wm.  4  &  1  Vict  c. 
89,  which  is  confined  to  the  straw  of 
wheat,  oats,  barley,  and  rye.  Meff.  y.  Bal- 
dock,  65 

1.  To  oonstitate  the  ofience  of  arson  at  com- 
mon law,  the  house  set  fire  to  must  be  a 
dwdling-house ;  and  a  common  gaol  occu- 
pied by  none  but  prisoners  is  not  a  dwell- 
mg-house  for  this  putpose. 

2.  A  common  gaol  was  kept  in  repair  by 
rates  levied  upon  the  itmabitants  of  the 
liberty  in  and  for  which  the  gaol  was*  S.  S., 
the  keeper  of  the  ffaol,  was  appointed  by 
the  justices  of  the  liberty.  He  did  not  re- 
side at  the  gaol,  but  kept  the  keys^  and  had 
the  charge  of  it.  He  was  also  an  inhabitant 
of  the  liberty,  and  liable  to  be  rated  for  the 
repair  of  the  ^aol : 

Held,  that  in  an  indictment  under  7  &  8 
Vict.  c.  62,  for  setting  fire  to  the  gaol,  it 
should  have  been  laid  to  be  in  the  posses- 
sion of  S.  S.,  but  the  intent  of  the  prisoner 
should  have  been  laid  to  be  to  injure  the 
inhabitants  of  the  liberty.  JRe^,  v.  Catmor, 
65 

Indictment. 

'  The  first  count  chazged  the  firing  of  a  certain 
building  used  by  T.  0.  for  carrying  on  his 
trade  of  a  builder ;  and  other  counts  laid  the 
arson  as  of  a  '*  stable,"  ^^  an  outitiouse,"  and 
"  a  stack  of  haulm." 

It  was  proved  that  some  '^haulm"  had 
beencartea  from  a  field  and  ^*  stacked"  in  a 
building  orinnally  intended  for  a  stable, 
but  afterwards  divided  into  thi:ee  parts  by 
a  waU,  which  reached  only  to  the  eaves. 
One  part  was  used  as  a  stalue,  and  the  part 
fired  contained  the  haulm  and  a  lot  of  tiles 
of  the  prosecutor,  who  was  a  builder.  The 
fire  had  been  kindled  on  the  haulm : 


Held,  first,  that  the  building  was  impro- 
perly described  as  ^an  outhouse,"  **a  shied," 
or  "a  stable." 

Second,  that  the  count  charging  an  at- 
tempt to  set  fire  to  ^^  a  stack  of  haulm"  was 
sufficient,  inasmuch  as  it  is  not  necessary  to 
the  character  of  a  stack  that  it  should  be 
erected  out  of  doors. 

Third,  that  it  was  a  building  used  by  &e 
prosecutor  in  carrying  on  his  trade.  Rej^,  t. 
Jlifinsom,lQ6 

Evidence. 

Evidence  of  another  felony  is  admissible  to 
shew  the  animus  of  the  prisoner,  or  if  the 
act  done  was  wilful  or  accidental. 

A.  was  indicted  for  settting  fire  to  a  rick, 
on  the  29th  of  March,  by  discharging  a  gnn 
close  to  it ;  evidence  was  admitted  of  hia 
having  been  seen  near  the  same  rick  wiUi « 
gun,  on  the  28fch,  when  it  had  been  also  set 
on  fire.     Beg.  v.  I>otgetf  243 

Under  an  indictment  for  arson,  where  the 
prisoner  was  charged  with  willfully  setting 
fire  to  her  master's  house  : 

Held,  that  two  previous  and  abortive  at- 
tempts to  set  fire  to  different  portions  of  the 
same  premises  were  admissible,  though  there 
was  no  evidence  to  connect  the  prisoner 
with  either  of  them.    Reg.  v.  Baii^,  311 

ASSAULT. 
Evidence  of. 

The  exposure  of  an  infant  child  to  the  incle- 
mency of  the  weather,  where,  in  the  result, 
no  inconvenience  or  injury  actually  happens 
to  the  child,  cannot  amount  to  an  assault 
upon  the  cmld. 

An  indictment  against  a  single  woman  fe 
abandoning  a  male  bastard  child,  with  in- 
tent to  injure  the  inhabitants  of  the  parish, 
and  to  burden  them  with  the  chaige  -bsA 
maintenance  of  the  child,  is  not  supported 
bv  evidence  of  the  prisoner  having  left  the 
child  in  a  ditch  in  a  field  in  the  parish,  that 
not  being  a  public  spot  in  whicn  it  would 
easily  be  found,  and  come  to  the  know- 
ledge of  the  parish  officers.  Reg.  v.  iSdN- 
8haw,2&5 

Conviction  may  be  for,  on  an  indictment  for 
assault  with  intent  to  rob,  22 

In  an  indictment  for  manslaughter,  when  it 
may  be  found,  95 

Maybe  sustained  on  an  indictment  for  a  rape 
on  a  child  under  ten,  115 

On  a  child  with  intent,  221 

Conviction  of,  on  indictment  for  mandaurii- 
ter,  282 

ASSAULT  WITH  INTENT. 
Evidence  of,  135, 182 

ASSISTANT  OVERSEER. 
Indietinent  for  embezzkmeat^  24 
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ATTORNEY. 

Practismg  at  quarter  sessions  as  an  attorney 
without  being  duly  admitted  is  a  misde- 
meanor, indictable  under  6  &  7  Vict.  c.  73. 
Disobedience  to  the  express  prohibition 
of  a  statute  is  indictable  as  a  misdemeanor, 
althouflrh  the  ofFenoe  is  a  new  one,  and  there 
is  anomer  punishment  inflicted  by  a  subse- 
quent section. 

SecuSy  if  the  proliibition  and  punishment 
are  contained  in  the  same  section.  Reg,  v. 
Buchanan^  36 

Privileged  communication,  82 

AUTREFOIS  ACQUIT. 

Prisoner  was  indicted  for  stealing  the  goods 
of  William  Carr.  It  appeared  in  evidenoe 
that  the  proper  name  of  the  owner  was 
John  Wilson,  and  an  acquittal  was  directed 
The  prisoner  was  affain  indicted  for  steal- 
ing tne  goods  of  '*  ioYai  Wilson,  otherwise 
called  William  Carr." 

The  prisoner  pleaded  **  aiiUr^<oU  a^«i,. 
with  an  averment  that  "  that  the  saidw  il- 
liam  Carr  was  known  as  well  by  the  name 
of  William  Carr  as  John  Wilson : " 

Held  a  good  plea.  Rtg,  v.  Mary  Afin 
AugtiHy  59 


BAILEE. 


In  larceny,  272 


BANKRUPT. 

J.  D.  was  duly  adjudged  a  bankrupt  in  the 
Court  of  Bankruptcy  at  M.,  to  which  the 

fica  against  him  had  been  referred.  In  that 
court  there  were  two  commissioners,  who 
sat  separately;  but  the  whole  Court  of 
Bankruptcy  at  M.  was  under  one  building, 
in  which  a  board  was  exhibited,  stating  the 

flats  pending,  and  the  name  of  the  commis- 
sioner to  whom  they  had  been  allotted. 
The  fist  in  question  had  been  allotted  to 
Mr.  J.,  who  issued  his  summons  to  the 
bankrupt,  requiring  him  to  appear  '*  before 
the  commissioner  acting  in  proeecvtion  of 
the  said  fiat,  at  the  said  district  Court  of 
Bankruptcy  at  M."  The  summons  was 
headed,  m  <«  H.  M.  District  Court  of  Bank- 
ruptcy at  M  V'  and  recited  merely  that  a  fiat 
had  been  issued  against  the  bankrupt^  and 
that  he  had  been  duly  adjudged  bankrupt. 
Upon  an  indictment  against  him  for  not 
surrenderinsi:  to  the  district  Court  of  Bank- 
mptcy  at  M.,  it  was  proved  that  he  had  not 
appeared  at  the  Court  of  Bankruptcy  at  M. 
at  all,  nor  before  Mr.  J.,  either  tnere  or  at 
any  other  place.  It  was  objected,  first, 
that  the  summons  was  insoffieient,  for  not 
expressly  stating  that  the  fiat  had  been 
referxed  to  the  Distriet  Court  of  Bank- 


mntcy  at  M.,  or  that  the  prisoner  had  been 
duly  adjudged  a  bankrupt;  second,  that 
evidence  ought  to  have  been  given  that  the 
prisoner  had  not  appeared  at  all  before 
Mr.  H.  S.,  the  other  commissioner : 

Held,  that  none  of  these  objections  could 
be  sustained,  and  that  upon  the  abore  evi- 
dence the  prisoner  had  been  properly  con- 
victed.   I&ff.  V.  Dealtryy  428 

Evidence. 

The  proof  of  a  defendant  having  been  ad- 
judp^ed  a  bankrupt  is  sufficient^  under  an 
mdictment  on  the  32nd  section  of  the  5  &  6 
Vict.  c.  122,  without  any  evidence  of  the 
proceedings  prior  to  the  adjudication.  The 
24th  section  applies  to  criminal  as  well  as 
to  civil  cases,  and  renders  the  advertisement 
of  such  adjudication  in  the  **  London  Ga- 
zette "  sufficient  evidence  of  the  defendtot 
having  been  adjudged  bankrupt.  The  in- 
tent to  defraud  the  creditors  is  a  material 
allegation  in  such  an  indictment,  and  it  is 
essential  that  some  evidence  should  be  given 
from  which  such  intent  may  be  inferred. 

Qu^rey  Whether  the  words  ^'the  day 
limited  for  the  surrender  of  the  bankrupt,^' 
in  the  32nd  section,  mean  the  first  or  the 
second  day  mentioiied  in  the  23rd  section 
as  those  appointed  for  the  bankrupt  to  sur- 
render ana  conform.  (See  note  at  the  end 
of  the  case.)    JUg.  y,  HiiUmy  QIS 

Affidavit  of  debt  in,  267 

BIGAMY. 

The  marriage  of  a  minor  withomt  the  consent 
of  her  father,  if  from  acts  of  the  father 
a  subsequent  consent  may  be  impUed,  is  a 
good  marriage. 

It  is  not  necessary,  on  a  prosecution  for 
bigamy  for  a  subeequent  marriage  of  the 
mmor,  to  prove  the  consent  of  the  parent  to 
the  first  marriage.    Beg.  v.  Claris  183 

Proov  of  Mabrxaob, 

Upon  an  indictment  for  bigamy,  it  appeared 
that  the  prisoner  was  married  to  his  first 
wife  in  a  place  which  had  been  renstered 
pursuant  to  6  &  7  Wm.  4,  c.  86.  It  was 
proved  that  notice  of  the  marriage  had  been 
given  to  the  superintendent  registrar ;  but 
that  notice  was  not  produced  by  him.  The 
registers  of  the  marriage  and  of  the  building 
were  however  produced  and  read.  It  was 
objected  that  there  ought  to  have  been  fur- 
ther evidence  that  due  notice  was  given  to 
the  superintendent  registrar ;  that  he  issued 
his  certificate  tiiereon,  and  that  the  mar- 
riage was  celebrated  in  the  building  specified 
in  &at  notice  and  certificate : 

Held,  that  the  evidence  given  proved  a 
sufficient  primd  fade  case,  and  that  the 
conviction  was  right.    A9.  ▼•  Hmoety  432 
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te^RElAGE  WITH  DECEASED  WiFE's 

Sister. 
A  marriage  with  a  deceased  wife's  sist^  con- 
tracted since  the  passing  of  the  6  &  6  Wm.  4, 
is,  by  that  Act,  absolutely  void.    Beg.  v. 
Chadwieky  881 

BILL  OF  EXCEPTIONS. 
Does  not  lie  in  a  capital  case,  118 

BILL  OF  EXCHANGE. 
Forgery  of  acceptance,  420 

BUILDING. 
Definition  of  in  arson,  186 

BURGLARY. 
The  prisoners  being  indicted  under  the  1  &  2 
Wm.  4,  c.  44,  for  assaulting  and  entering  a 
habitation,  which  oflFence  is  made  a  misde- 
meanor by  the  statute,  were  found  gudty 
upon  evidence  tending  to  shew  that  they 
broke  into  the  house  with  the  intent  to 
commit  a  felony  therein  :  .^  ,    * 

Held,  that  they  were  rightly  convicted  of 
the  statutable  misdemeanor  notwitlistand- 
ing.    Beg.  r.  Maddens  and  Others^  355 

EVIPENGB. 

First,  in  an  indictment  for  bui^lary,  the 
entry  was  proved  to  have  been  effected  by 
breaking  open  a  window  at  the  back  of  a 
house:  ,  .     , 

Held,  that  the  correspondence  of  the 
prisoner's  shoe  with  an  impression  in  the 
front  garden,  not  proved  to  have  been 
made  during  that  mght,  was  not  any  evi- 
dence to  go  to  the  jury  to  shew  a  connection 
with  such  entry.  , 

Second,  on  the  night  following  the  com- 
mission of  a  burglary,  two  boys  were  found 
concealed  in  a  corn-chest  in  an  open  gig- 
house  with  which  they  were  not  in  any 
way  connected,  and  half  a  mile  from  the 
house  of  the  prosecutor.  Outside  the  corn- 
chest  was  found  some  of  the  stolen  pro- 
perty, and  on  the  loft  over  the  gig-house 
was  found  another  portion  of  the  stolen 

Held,  that  there  was  no  evidence  to  go  to 
the  jury  of  possession  by  the  boys  of  any  of 
the  stolen  articles.  Be^.  v.  Cool  and  Another, 
188 


«  burglariously,"  without  stating  the  time 
at  which  the  offence  was  committed,  or  even 
that  it  was  done  in  the  night-time.  Beg,  v. 
Thaa^mn  and  Another,  445 

BURNING  LAND, 
Conviction  for,  117 


Indictment. 

In  an  indictment  for  burglary,  it  is  sufficient 
.     to  allege  that  the  prisoners  "  burglariously 

broke  and  entered  a  dwelling-house,  without 

anv  further  allegation  of  time.    Beg.  v. 

liiompson,  2^7 
It  is  sufficient  in  an  indictment  for  burglary 

to  allege  that  the  offence  was  committed 


CADETSHIP. 
Corrupt  sale  of,  858 

CENTRAL  CRIMINAL  COURT. 

Jurisdiction  of,  178 
Venue  of,  264 

CERTIORARI. 

Demand  for  costs  in,  42 
Practice  in,  114, 184 
Removal  by,  264 

CHALLENGE  OF  THE  POLL,  105 
CHALLENGE  OF  THE  ARRAY,  105 

CHEQUE. 

What  is  in  forgery,  188 
Forgery  of,  426 

CHILD-MURDER. 

By  attempting  abortion,  500 

CHURCH. 
Larceny  in,  allegation  of  property,  32 

CHURCH-RATE. 
Indictment  for  Non-Payment  of. 
The  allegation  of  facts  constituting  the  offence 
charged  in  an  indictment  must  set  out  the 
circumstances  with  particularity;  a  more 
general  allegation  is  allowed  in  respect  of 
facts  which  must  be  averred  by  way  of 
inducement.  In  an  indictment,  therefore, 
for  disobeying  an  order  of  justices  under 
53  Geo.  3>  c.  127,  for  ihe  payment  of  a 
church-rate,  it  is  enough  to  all^e  that  ^  the 
rate  was  duly  made  and  allow^  as  by  law 
in  that  behalf  required,"  and  that  "  the 
defendant  was  duly  rated  therein,"  without 
setting  forth  the  facts  which  constitute  a 
due  making  and  allowance  of  the  rate,  and 
the  due  rating  of  the  defendant, — ^for  the 
offence  is  the  disobedience  of  the  order  for 
the  pajTuent  of  the  rate. 

If  such  an  order  proceeds,  on  the  in- 
formation of  persons  competent  to  give  the 
justices  jurisdiction,  and  that  facts  appear 
on  the  face  of  the  indictment^  it  b  sufficient. 
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irrespective  of  the  tmth  of  the  facts  set 
forth  in  such  information. 

The  churchwardens  in  office  at  the  time 
of  the  information  are  the  competent  per- 
sons to  set  the  justices  in  motion,  rather 
than  those  who  held  office  when  the  rate 
was  made,  for  it  is  their  duty  to  collect  and 
receive  unpaid  rates. 

The  averment  of  the  warrant  of  the  jus- 
tices is  not  defective  for  stating  that  it 
^  was  recited  as  therein  recited." 

It  need  not  he  averred  that  the  warrant 
was  served  a  reasonahle  time  hefore  the  day 
of  appearance,  for  ^  omnia  prestmuntur  riie 
esMoeta.** 

It  is  not  necessary  in  such  an  indictment 
to  set  out  the  order  vefinaim  according  to 
the  tenor. 

The  date  of  the  warrant  is  immaterial. 
It  is  sufficient  to  allege  that  the  church- 
rate  continued  in  force  at  the  time  of  the 
indictment,  without  alleging  that  it  was  in 
force  at  the  date  of  the  order.    Beg,  v. 

COIN. 
Joint  Uttbrixo. 

Prisoners  toj^ether  uttered  a  had  half-crown. 
Shortly  aiterwards  they  separated,  and  one 
of  them  went  to  a  shop  ana  uttered  another 
bad  half-crown,  and  then  the  other  went  to 
the  same  shop  and  uttered  a  third  bad  half- 
crown  ;  but  at  these  second  and  third  utter- 
ings  neither  was  proved  to  have  been  near 
the  other : 

Held,  that  the  proof  of  previous  concert 
would  not  sustain  a  count  for  a  joint  ut- 
tering in  either  of  the  second  or  third  ut- 
terings.    Boff,  v.  West  and  JoneSy  237 

A.  and  B.  were  indicted  for  jointly  uttering 
counterfeit  coin.    The  evidence  was,  that 

A.  went  into  a  shoj>  and  uttered  the  same, 

B.  remaining  outside  at  a  distance  of  fifty 
yards : 

Held,  that  before  B.  could  be  convicted, 
it  must  be  shewn  that  he  was  so  near  to  A. 
as  to  be  able  to  assist  her  in  such  uttering, 
as  by  a  sign,  &c.  Sed  quosre.  Reg.  v.  Hayes 
and  Moj^eSy  68 

COLLECTOR  OF  RATES. 
Embezzlement  by,  306 

COMMISSION. 
To  examine  witnesses  in  the  country,  254 

COMMISSIONERS. 
Indictment  by  statute  as  to,  App.  xxxv 


COMPANY. 


Indictmoitaf,  70 


CONCEALING  BIRTH. 

The  concealment  sought  to  be  checked  by 
9  Geo.  4^  c.  31,  s.  14,  is  that  which  would 
keep  the  world  at  lanre  in  ignorance  of  the 
birth  of  a  child.  While,  therefore,  the 
offence  may  on  the  one  hand  be  committed, 
even  though  the  pregnancy  and  delivery 
be  made  known  to  a  confidant,  so  on  the 
other  it  is  not  an  offence  within  the  Act  if 
the  endeavour  to  conceal  proceed  from  a 
desire  to  escape  individual  observation  or 
anger. 

Where,  therefore,  it  appeared  that  the 
bod^  of  a  bastard  child  would  have  been 
buned  by  the  prisoner  in  the  churchyard, 
but  for  her  fear  to  provoke  her  father, 
under  the  operation  of  which  she  conveyea 
it  secretly  to  a  pond : 

Held,  that  the  case  did  not  fall  within 
the  Act.    Reg,  v.  Morris,  489 

CONFESSION. 

Evidence  of,  67 
Inducement  to,  209 
To  a  constable,  378 
Receipt  of,  487 

CONSPIRACY. 
Indictment  for,  App.  xii.,  xxv 

Indictment. 
The  case  of  Rex  v.  Gill  (2  B.  &  Aid.  204)  is 
good  law,  and  therefore  a  count  in  conspi- 
racy, cluu^ng  that  the  defendants,  **  bemg 
evil-disposed  persons,  &c.,  on,  &c.,  with 
force  and  arms,  at,  &c.,  unlawfully,  falsely, 
fraudulently,  and  deceitfully,  did  conspire, 
combine,  confederate,  and  agree  together, 
by  divers  false  pretences  and  indirect 
means,  to  cheat  and  defraud  the  said  G.  P. 
R.  of  his  moneys,  to  the  great  damace, 
fraud,  and  deceit  of  the  said  G.  P.  R^  to  tne 
evil  example,  &c.,  et  contra  paeem,  &C.,"  b 
good. 

Upon  an  indictment  for  conspiracy,  con- 
taining several  counts,  the  jury  found  the 
defendants  guilty  of  all,  though  the  evi- 
dence proved  but  one  conspiracy : 

Held,  that  as  the  evidence  proved  the 
allegations  of  each  county  the  verdict  was 
right ;  and  that  there  was  no  ground  for  a 
new  trifd. 

The  indictment  charged  a  conspiracy  to 
defraud  the  prosecutor  of  certain  biUs  ac- 
cepted by  him.  The  evidence  was  that  the 
bifis  were  never  delivered  to  him  at  all,  but 
were  in  the  hands  of  the  defendants,  and 
were  merely  presented  to  him  ready  writ* 
ten  for  his  signature : 

Held,  that  the  charge  was  proved. 

The  evidence  also  shewed  that  the  de» 
fendants  well  knew  that  the  prosecutor  had 
no  money;    it  was»  however,  hM  that 
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money  procured  from  friends  of  his  might 
be  well  considered  as  his  money,  since  the 
defendants  intended  to  obtain  pecuniary 
advantage  by  such  fraudulent  possession  of 
the  acceptances,  by  which  the  prosecutor 
would  incur  liabilities.  B^.  v.  Oompertz 
and  Others^  145 

Overt  Acts. 

Overt  acts  and  a  description  of  the  offence 
may  be  so  blended  together  as  to  make 
the  indictment  good,  although  the  offence 
charged  is  a  conspiracy  by  false  pretences 
to  "  obtain  the  means  and  power  to  effect  ** 

.  an  object.  Beg,  v.  WrigM  and  A^iofher, 
336 

Indictment  for,  form  of,  App.  xiv 

CONSTABLE. 

Duties  of  in  confessions,  378 
Indictment  for  rescuing  a  convicted  felon  from, 
App.  xiii 

CONVERSATIONS. 
Evidence  of,  43 

CONVERSION. 
What  isy  in  larceny,  170 

CONVICTION. 

Bj  the  11  Geo.  3,  c.  2,  and  40  Geo.  3,  c.  24, 
burning  land  was  prohibited,  under  a  pe- 
nalty of  not  more  than  10/.  for  each  acre 
of  the  then  measure  ;  by  the  stat.  5  Greo. 
4,  c.  24^  it  was  enacted,  that  thenceforward 
an  acre  of  land  should  consist  of  4^844 
square  yards,  which  was  less  than  the 
old  measure : 

Held,  that  a  conviction  in  the  extreme 
penalty  of  10/.  an  acre  for  burning  **  seven, 
acres,'^  without  specifying  them  to  be 
"Irish  plantation  acres"  (tne  former  mea- 
sure), was  void  for  uncertainty  and  am- 
biguity, and  because  it  did  not  appear  whe- 
ther or  not  the  magistrates  had  exceeded 
their  jurisdiction.    Beg.  v.  Kirwan^  117 

CORONER'S  INQUISITljON. 
Inform  A.LITT. 
A  coroner's  inquisition  stated  that  ^^  a  certain 
locomotive  steam-engine,  &c.,  with  a  cer- 
tidn  tender  attached  thereto,  and  with 
divers,  to  wit,  three  carriages  for  passen- 
gers on  the  railway,  &c.,  and  which  car- 
riages respectively  were  then  and  there 
attached  and  fastened  together  to  the  said 
tender,  &c.,  and  which  said  engine  and 
tender  and  carriages  were  then  and  there 
moving  and  travelling  along  tiie  said  rail-' 
way,  towards  the  town  of  N."  It  then 
proceeded  in  a  fresh  sentence :   ^'  And  the 


jurors  aforesaid,  Ac,  do  further  say,  that 
whilst  the  same  engine,  tender,  and  carriages 
were  moving  and  travelling  aloi^  the  said 
railway,  a  certain  other  locomotive  ateam- 
engine^  with  a  tender  and  carriages,  &e^ 
were  moving  and  travelling  along  the  said 
rulway,  in  a  direction  from  the  said  town. 
of  N.,  towards  the  first-mentioned  engine, 
tender,  and  carriages."  It  then  concluded 
by  stating,  that  the  two  trains,  accidentally, 
casually,  and  by  misfortune,  came  into  ▼io- 
lent  contact  and  collision ;  and  that  the  de- 
ceased, by  means  of  such  collision,  was 
thrown  out  of  the  carnage  in  whidt  be 
was  riding,  and  thereby  received  the  mo^rtal 
injuries  of  which  he  died  : 

Held,  that  the  inquisition  was  insensible 
as  it  stood;  and  that  as  there  wore  no 
words  the  rejection  of  which  would  clearly 
mt^e  it  intelligible,  it  must  be  quaaheo. 
Bi^.  V.  Midland  Baihoa^  Compm^y  I 

For  manslaughter  and  expodng  a  child,  App. 
xvi 

For  manslaugher  by  hydropathic  treatment, 
App.  XX 

Stat.  7  Wm.  4  &  1  Vict.  c.  85,  applies  to,  95 

CORPORATION,  INDICTMENT  OF. 

An  indictment  will  lie  at  common  law 
against  a  corporation  as  well  for  mia-fiea- 
zance  as  for  nonfeazance.  22^.  v.  Cfreai 
North  of  England  BaUtoa^  Ccmpany^  70 

CORRUPTION. 

The  33  Geo.  3,  c.  52,  s.  62,  enacts  that  the 
demanding  or  receiving  any  sum  of  money, 
or  other  valuable  thing,  as  a  gift  or  present, 
or  under  colour  thereof,  whether  it  be  for 
the  use  of  the  party  receiving  the  same,  or 
for,  or  pretended  to  be  for,  the  use  of  the 
East-India  Company,  or  of  any  person 
whatsoever,  by  any  British  subject  holding 
or  exercising  any  office  or  appointment 
under  his  Majesty  or  the  Company  of  .the 
East  Indies,  shall  be  deemed  to  be  extortion 
and  a  misdemeanor  at  law,  and  punished 
as  such. 

Held,  upon  motion  in  arrest  of  judgment, — 

1.  That  it  was  sufficient  to  charse  the 
receipt  of  the  gift  in  the  words  of  <£e  sta- 
tute, without  shewing  that  the  donor  was 
an  Asiatic. 

2.  That  it  was  unnecessary  to  allege 
that  the  moneys  received  were  the  property 
of  the  person  named  in  the  count  as  the 
person  m>m  whom  they  were  received. 

3.  That  it  was  unnecessary  to  allege  that 
it  was  by  colour  of  the  defendant's  employ- 
ment or  office,  which  would  be  essential  to 
constitute  extortion  at  common  law,  as  the 
statute  made  the  act  described  amount  to 
extortion. 

4.  That  it  was  unnece9sai7  to  slate  Up 
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whose  use  the  money  was  received.    Beg. 
\,  DauglaSy  261 

ninfmanf.  "hv.  1 7R 

Company, 


Procunng  an  appomtment  by,  178 
Sale  of  office  in  the  East-India 
363 

COSTS. 

It  is  no  objection  to  a  prosecutor's  right  to 
costs  under  5  Sc  6  Wm.  &  M.  c.  11,  s.  3, 
that  he  has  received  aid  from  subscriptions 
towards  the  expenses  of  the  prosecution. 

An  attachment  for  costs  of  an  indictment 
had  issued  absolute  in  the  first  instance 
against  the  defendant,  who  had  removed 
the  indictment  by  certiorari^  upon  an  affi- 
davit of  demand  from  him,  and  that  the  costs 
were  still  unpaid : 

Held,  that  this  was  sufficient,  without 
making  any  demand  upon  the  other  de- 
fendants.   Reg.  V.  Ikhson  and  Others,  42 

In  writ  of  error,  80 

Of  cop  J  of  indictment,  161 

Of  indictment  for  non-repair  of  road,  219 

Of  prosecutor,  280 

Of  an  indictment  for  non-repair  of  a  high- 
way, 493 

COUNSEL. 

The  Court  will  not  permit  a  demurrer  to  be 
opened  in  a  prosecution  at  the  suit  of  the 
Queen  bv  any  member  of  the  inner  bar, 
except  tne  Attorney  or  Solicitor-General. 
Eeg.y.Dufy,46 

May  put  in  evidence  after  he  has  commenced 
reply /Mr  ineurimHy  192 

Practice  in  joint-indictments,  220 

FxBctice  as  to  retiuner  of  Queen's  oounsel, 
245 

Practice  of,  379 

COUNTS. 

In  an  indictment,  several,  145 
Generality  of,  145 
Stamps,  145 

COURT. 
Style  of  the,  105 

CRIMINAL  INFORMATION. 

On  a  motion  for  a  criminal  information 
against  a  magistrate  for  misconduct  in  the 
exercise  of  ms  office,  the  affidavits  must 
state  the  band  fide  belief  of  the  prosecutor 
that  the  defendant  had  acted  from  coirupt 
motives,  or  shew  facts  from  which  the 
Court  must  necessarily  infer  such  corrupt 
motives. 

It  is  the  duty  of  a  magistrate  to  ascertain 
the  sufficiency  of  the  bau  who  tender  them- 
selves on  belialf  of  an  accused  party,  but 
he  ouffht  not  to  interfere  in  any  way  to 
dissuade  them  from  becoming  bound  as 
bail.  JReg.  r.  Saunders,  24& 

Where  an  indictment  against  a  parish  for 
non-repair  of  a  highway  had  been  ignored 


by  a  grand  jury  at  the  assizes,  the  Court 
granted  leave  to  file  a  criminal  information 
against  the  parish,  upon  affidavit  that  two 
01  the  grand  jury  possessed  property  in  the 
parish,  and  had  taken  part  in  the  discussion ; 
and  one  of  them  had  stated  at  the  time  that 
the  road  was  useless,  although  it  was  sworn 
by  the  other  members  of  the  grand  jury 
that  no  undue  influence  had  been  exercised 
by  these  gentlemen.  Reg.  v.  Upton  St. 
Leonard,  268 

CROWN  AND  GOVERNMENT 
SECURITY. 

Statute  11  Vict.  c.  12,  App.  Ivii 

CUSTODY  OF  OFFENDERS. 
New  statute  (10  &  11  Vict.  c.  67)  App. 


DEODANDS. 

Statute  to  abolish,  App.  xii 

DESCRIPTION 
Of  **  an  ewe  teg"  in  an  indictment^  227 

DOCUMENT. 

Production  of,  278 
Loss  of,  evidence  of,  39 

DUPLICITY,  122. 

DYING  DECLARATIONS. 
Evidence  of,  299 


EAST-INDIA  COMPANY, 
Corrupt  sale  of  offices  of,  353 

EMBEZZLEMENT. 
Assistant  Oversbbb. 
An  assistant  overseer,  appointed  by  the  guar- 
dians of  a  union  in  pursuance  of  an  order 
of  the  Poor  Law  Commissioners,  whose 
duty  it  was,  amongst  other  things,  to  collect 
the  rates  from  the  rate-pavers  of  a  parti- 
cular parish,  and  to  pay  the  sums  so  col- 
lected into  a  bankers  account,  kept  by 
the  overseers  of  that  parish  in  their  own 
names,  and  drawn  upon  by  them  only, 
and  not  by  the  guardians,  received  money 
£rom  different  rate-payers,  and  embezzled 
it: 

Held,  that  he  could  not  be  convicted 
upon  an  indictment  for  embezzlement  under 
7  &  8  €reo.  4.  c.  29,  s.  47,  charging  him  as 
servant  of  the  guardians ;  because  he  did 
not  receive  the  money  **  for,  or  in  the  name, 
or  on  account  of  the  guarduuis : "  although 
the  money,  or  a  portion  of  it,  would  ulti- 
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mately  be  paid  to  the  gnardians,  and  the 
prisoner  was  bound  to  account  to  them. 
B^.  V.  John  Toumsendy  24 

Board  of  Guardians. 

By  sec.  38  of  1  &  2  Wm.  4,  c.  67  (an  Act  for 
reflating  the  poor  in  the  parish  of  Bir- 
mingham), the  guardians  are  authorized  to 
appoint  treasurers.    By  sec.  40,  they  are  re- 

,  quired  to  take  security  by  bond  for  the  due 
performance  of  the  office  of  treasurer.  By 
sec.  41,  all  officers  under  the  Act  are  from 
time  to  time,  whenever  required  by  the 
guardians,  to  give  a  true  account  of  all  re- 
ceipts and  disbursements,  and  to  pay  to 
them  all  such  moneys  as  upon  the  balance 
of  such  accounts  shall  appear  to  be  due 
from  him  on  account  of  the  moneys  autho- 
rized to  be  raised  by  the  Act,  and  a  sum- 
mary remedy  before  justices  is  given  for 
tnon-render  of  such  accounts  or  non-pay- 
ment of  any  moneys  remaining  due  in  the 
hands  of  the  treasurer  or  other  officer.  A 
person  having  been  appointed  treasurer 
under  that  Act^  received  in  that  capacity  on 
account  of  the  guardians  certain  sums  of 
money  from  other  parishes,  and  neglected 
to  enter  them  in  his  books,  or  render  any 
account  of  them ;  he  had  upon  being  re- 
quired to  do  so  rendered  a  final  account 
.and  a  supplemental  one,  but  had  not  dis- 
closed these  receipts.  Upon  an  indictment 
for  embezzlement,  describing  him  as  the 
servant  of  the  guardians : 

Held  by  the  judges,  that  for  the  purposes 
-^  that  indictment  the  duties  of  treasurer 
.sufficiently  appeared  from  the  Act  of  Par- 
liament, without  the  production  of  the  book 
containing  the  original  entry  of  his  ap- 
pointment by  the  guardians,  which  was 
referred  to  in  the  condition  of  the  bond 
executed  by  him  as  treasurer. 

Held,  also,  that  the  jury  having  in  effect 
found  that  when  the  prisoner  received  the 
Boms  stated  in  the  inoictment,  he  intended 
to  appropriate  them  to  his  own  use,  he  was 
properly  convicted.    M^.  v.  Welch,  85 

Collector  of  Ratbs. 

Under  an  order  of  the  Poor  Law  Commis- 
sioners, issued  in  pursuance  of  the  46th 
section  of  the  stat.  4  &  5  Wm.  4,  c.  76,  the 
board  of  guardians  of  the  H.  Union  ap- 
pointed A.  to  the  office  of  collector  of  rates 
for  the  S.  district,  which  district  formed  a 
part  of  the  union.  It  appeared  that  in  the 
order  of  the  Poor  Law  Commissioners  the 
duties  of  the  collector,  and  the  compensa- 
tion he  was  to  receive,  were  fully  set  forth, 
and  upon  the  receipt  of  the  order  the  guar- 
dians appointed  him  verbally,  which  ap- 
pointment was  afterwards  submitted  for 
approval  to  the  Poor  Law  Commissioners, 
and  ratified  by  them.  The  power  of  dis- 
missal rested  with  the  Poor  Law  Commis- 


sioners alone.  Tlie  collector  on  his  ap- 
pointment gave  a  bond  for  the  proper  per- 
formance of  his  duties  to  the  ^curdians^  and 
to  them  he  was  bound  to  give  in  a  statement 
of  hb  accounts  weekly.  There  were  sepa- 
rate rates  for  each  parish  or  district  of  the 
union,  and  the  duty  of  the  collector  waa  to 
collect  the  rates  of  the  S.  district,  and  pa^ 
in  the  amount  to  a  banker's,  to  the  credit 
of  the  overseer  of  that  district^  they  having 
alone  the  right  of  disposing  of  it.  Out  of 
this  sum  the  overseers  paid  the  collector  a 
per-centace  for  his  services : 

Held,  that  an  indictment  for  embezzle- 
ment was  not  sustainable,  there  being  no 
such  service  to  any  one  as  the  statute?  &  8 
Greo.  4,  c.  29,  s.  47,  required  ;  the  collector 
being,  under  the  circumstances,  an  inde* 
pendent  officer.    Eeg.  v.  TVumon,  906 

Evidence. 

Upon  an  indictment  for  embezzling  6s.  it  was 
proved  l^iat  the  prisoner  was  a  drayman  in 
the  employment  of  the  prosecutors,  who 
were  brewers,  and  that  his  duty  was  to  sell 
porter  at  a  certain  fixed  price  only,  Tiz. 
9s.  6d.  per  dozen.  He  sold  some  at  6s.,  but 
did  not  receive  the  money  for  some  time. 
In  the  interval  the  customer  had  informed 
the  prosecutors  of  the  transaction,  and  the^ 
told  him  to  pay  the  money  when  the  pri- 
soner came  for  it.  The  prisoner  accord- 
ingly received  it,  and  did  not  account  for 
it: 

Held,  that  the  evidence  was  sufficient  to 
support  the  indictment.  The  case  of  Me^.  r. 
Snmol^  (4  Car.  &  P.  390)  questioned.  Reg. 
v.ul««Miy2d4 

Evidence. 

On  an  indictment  for  embezzlement,  it  is  not 
necessary  to  prove  that  any  particular  sum 
or  sums  were  received  from  any  ]>articular 
person.  Where  a  prisoner  had  debited  him- 
self with  an  amount,  forming  the  balance 
of  a  large  number  of  receipts  and  pay- 
ments, it  was  held  sufficient.  R^.  t«  Zcnii- 
d0rf,dO9 

Friendly  Society. 

Prisoner,  a  member  of,  and  also  derk  to^  a 
friendly  society,  stated  that  he  could  nnt 
out  their  money  to  more  advantage  with  a 
firm  in  London,  and  with  the  consent  of 
the  society  drew  the  money  from  the  bank, 
and  appropriated  it  to  his  own  purposes, 
and  there  was  no  such  firm  as  he  had  re- 
presented : 

Held,  to  be  neither  embezzlement  nor  lar- 
ceny, the  prisoner  not  being  a  clerk  or  ser 
vant,  and  a  part-owner  of  tne  money.  Beg, 
V.  fVixite,  246 

Government  Stock. 
Government  stock  b  not  a  valuable  security 
within  tiie  meaning  of  the  statute  9  Geo.  4^ 
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0.  55,  8.  42  (7  &  8  Geo.  4j  c.  29,  s.  49, 
English). 
An  indictment  charged  that  R.  C.  B.  C.  '^  did 
entrust  to  H.  L.  for  a  special  purpose  as 
hereinafter  mentioned,  the  said  H.  L.  being 
a  broker  and  agent,  a  certain  valuable  se- 
curity, to  wit,  a  certain  amount  of  govern- 
ment stock,  to  wit,  the  sum  of  9,000/.  in 
the  New  Three-and-a-Quarter  per  Cent. 
Annuities,  the  said  special  purpose  being  as 
follows ;  that  is  to  say,  that  the  said  Three- 
and-a-Q,narter  per  Cent.  Annuities  should 
be  exchanged  for  two  portions  of  two  other 
stocks,  to  wit,  5,000/.,  one  nart,  to  be  ex- 
changed for  so  much  of  the  Three  per  Cent. 
Consolidated  Annuities  as  should  be  equi- 
valent to  the  said  5,000/.  in  the  Three-and- 
a-Quarter  per  Cent.  Annuities;  and  one 
other  portion  thereof,  to  wit,  4,000/.  of  said 
Three-and-a-Quarter  per  Cent.  Annuities, 
to  be  exchanged  for  so  much  of  the  Three 
per  Cent.  Reduced  Annuities  as  should  be 
equivalent  to  said  4^000/.  in  the  Three-and- 
a-Quarter  per  Cent.  Annuities ;  and  said  se- 
veral stocks  of  and  in  the  Three  per  Cent. 
Consolidated,  and  Three  per  Cent.  Reduced 
Annuities, to  be  transferred  intothe name  and 
to  the  credit  of  the  said  R.  C.  B.  C,  without 
any  authority  to  him  the  said  H.  L.  to  sell, 
negotiate,  transfer,  or  pledge  the  said  9,000/. 
Three-and-a-Quarter  per  Cent.  Annuities." 
And  that  the  said  H.  L.,  ^<  in  violation  of 
good  faith,  and  contrary  to  the  object  and 
purpose  for  which  said  9,000/.  Three-and- 
a-Quarter  per  Cent  Annuities  were  en- 
trusted to  lum  as  aforesaid,  unlawfully  did 
sell  and  convert  to  his  own  use  and  benefit 
the  said  9,000/.  Three-and-a-Quarter  per 
Cent.  Annuities,  and  the  proceeds  of  the 
same,  against  the  form  of  the  statute,"  &c. 
&c. : 

Held,  in  arrestof  judfi:ment,that  the  above 
averments  did  not  mscbse  any  legal  ofifence 
within  the  statute  9  Geo.  4,  c.  55.  (7  &  8  Geo. 
4,  c.  29,  English).    Beg,  v.  Lanauze,  362 

Servant* 

Where  the  prisoner  represented  to  the  prose- 
cutor that,  having  a  little  spare  time  on  his 
hands,  he  should  like  to  turn  it  to  account 
in  collecting  debts  Tnothing  being  said  as 
to  remuneration,  although  the  prosecutor 
intended  to  pay  him  a  commission),  and 
accordingly  a  list  of  debtors  was  given  to 
him,  and  from  them  he  received  money  and 
converted  it  to  his  own  use :, 

Held,  that  the  prisoner  was  a  servant 
within  the7&  8  Geo. 4^0. 29,  8.47.  Beff. 
V.  Hughes.  104 

Of  a  valuable  security,  247 

What  is,  360 

EVIDENCE. 

Conversations  that  explain  a  man's  conduct 
jtfe  admissible  in  evidence. 


Where  certain  directions  were  given  by  the 
witness  to  a  third  party  (not  in  the  pre- 
sence of  the  prisoner^  which  directions 
were  necessary  to  explain  the  conduct  of 
such  third  pai-ty,  the  terms  of  these  direc- 
sions  are  aamissible  in  evidence,  both  from 
the  party  givinor  and  the  party  receiving 
them.    Reg.  v.  Gandfidd  and  Another^  43 

The  written  list  of  sentences  passed  upon  the 
prisoners  given  to  the  gaoler  by  the  clerk 
of  the  assize,  and  which  is  hb  only  author- 
ity for  their  detention,  is  not  evidence  that 
they  are  in  legal  custody  on  an  indictment 
for  assaulting  the  turnkey  in  the  execution 
of  his  duty.    B^.  v.  Bourdon^  169 

In  a  prosecution  for  perjury^,  alleged  to  have 
been  committed  in  swearing  informations 
charring  one  M.  C.  with  having  committed 
murder,  W.  K.,  a  magistrate  who  was 
examined  for  the  prosecution,  stated  that 
on  (a  Thursday)  the  day  after  the  day  on 
which  M.  C.  was  arrested,  certain  persons 
came  before  him  and  stated  facts  excul- 
patory of  her;  but  these  persons  being 
subsequentlv  examined  for  the  prosecution, 
all  stated  that  they  had  come  before  the 
previous  witness,  and  made  their  statement 
on  the  same  day  on  which  M.  C.  was  ar- 
rested : 

Held,  that  the  Crown  could  not,  after 
having  gone  through  the  rest  of  their  case, 
recall  W.  K.,  either  to  reconcile  the  discre- 
pancy between  his  evidence  and  that  of  the 
other  witnesses,  or  to  shew  that  it  arose 
from  a  mere  mistake  on  their  part.  B^,  v. 
Twmey  and  Another^  174 

To  OO  TO  THB  JUBT. 

The  meaning  of  the  phrase  **  evidence  to  go 
to  the  jury  "  is  such  evidence  that  if  the 
jury  found  in  favour  of  the  party  for  whom 
it  was  offered,  the  Court  would  not  upset  the 
judgment.    Beg,  v.  Blunt  and  Another,  224 

COXPBSSIOK. 

A  policeman  asked  the  prisoner,  a  boy  be- 
tween eight  and  nine  years  old,  various 
auestions  as  to  his  going  to  school,  knowing 
le  Lord's  prayer,  where  he  would  go  to  n 
he  told  a  lie,  whether  God  knew  eveiy 
thing ;  and  then  asked,  whether  he  thought 
God  knew  who  set  fire  to  the  hay-stack  ? 
The  boy  not  answering,  and  beginning  to 
cry,  the  policeman  asked  him  u  he  could 
give  any  information  about  the  fire,  and 
receiving  no  answer,  he  said  he  should  ap- 
prehend him  npon  chaige  of  setting  fire  to 
the  hay-stack.  The  boy  then  made  a  state- 
ment: 

Held,  per  Cresswell  and  Williams^  JJ., 
that  it  was  not  admissible  in  evidence.  B&i^ 
y.I>qy,209 

The  words  ^'  I  dare  say  you  had  a  hand  in  it ; 
you  may  as  well  tell  me  all  about  it^"  con* 
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stitute  a  sufficient  inducement  to  exclude  a 
subsequent  confession. 

An  attorney  engaged  in  the  investigation  of  a 
crime,  for  the  purpose  of  getting  up  a  pro- 
secution, is  a  person  clothed  with  authority 
to  oflPer  such  an  inducement.  Reg,  v. 
Crcydon,  67 

A  constable  ought  not  to  caution  a  prisoner 
not  to  say  any  thing.  A  constable  is  not 
to  lead  a  prisoner  to  say  any  thin^  ;  but  if 
a  prisoner  chooses  to  say  something,  it  is 
the  duty  of  the  constable  to  hear  what  it  is 
he  has  to  say.    Reg.  v.  Prieat,  878 

Confession — Husband  and  Wife. 

Prisoner,  in  custody  on  a  charge  of  felony, 
was  induced  by  ner  husband,  in  the  pre- 
sence of  the  constable,  to  make  a  statement : 
Held,  inadmissible. 

Stolen  goods  were  found  in  the  house  occu- 

Sied  by  husband  and  ^vife.  The  wife,  in 
is  presence,  made  a  statement^  by  which 
she  mculpated  herself,  but  exonerated  him. 
Quktre^  whether  the  confession  so  made  is  not 
inadmissible,  as  being  presumed  to  be  made 
under  the  influence  of  coercion?  Reg,  v. 
Laugher^  184 

Deposition  of  absent  Witness. 
Where  a  witness  who  has  been  examined  be- 
fore a  magistrate  is  absent  at  the  trial,  his 
deposition  may  be  read  on  behalf  of  the 
prisoner,  but  only  by  consent  of  the  prose- 
cation.    Reg,  y.  Hunt,  261 

Dying  Declaration. 

A  deposition  made  before  a  magistrate  by  a 
dying  man,  as  to  the  cause  of  his  death, 
need  not^  on  the  face  of  it,  shew  that  it 
was  made  under  circumstances  which  would 
render  it  admissible  in  evidence  as  a  dying 
declaration ;  but  that  is  a  fact  dehors  the 
statement,  and  may  be  proved  by  parol 

.     testimony.    Reg,  r.  Htrn^  239 

Identification. 

•A'witiless  who  had,  two  days  after  the  occur- 
rence, identified  one  of  a  party  who  had 
robbed  him,  when  asked  if  ne  saw  the  per- 
son in  court,  pointed  to  a  prisoner,  and  said 
that  he  thougnt  he  was  one  of  the  men,  but 
he  was  not  sure  ;  that  he  had  identified  a 
man  two  days  after  the  robbery ;  that  at 
the  time  he  was  sure  that  it  was  the  right 
man,  and  that  he  thought  the  prisoner 
Kelly  was  the  man  whom  ne  had  identified, 
but  ne  had  very  diflferent  clothes  on  then  : 
Held,  that  the  Crown  counsel  were  entitled 
to  diew  by  other  witnesses  that  the  prisoner 
Kelly  was  the  man  who  had  been  pre- 
viously identified  by  the  former  witness. 

.     Beg,  y.  Burke  and  Another^  295 

Notice  to  Produce. 
Notice  was  given  to  the  plaintiff  to  produce 
''the  letters  hereunder  specified,  and  idl 


letters  relating  to  the  matter  in  anestion.'* 
Three  letters  were  specified  below,  and 
those  three  letters  were  produced  by  the 
plaintiff: 

Sembhy  that  secondary  evidence  of  a  letter, 
not  being  one  of  the  three  specified,  was  not 
admissible  in  evidence  under  the  general 
words  in  the  notice.  SmiUh  v.  Sandemanj  239 

Privilege  of  Witness. 
An  action  was  brought  against  the  acceptor 
of  a  bill  of  exchange,  and  on  the  cross- 
examination  of  one  of  the  defendant's  vrit- 
nesses,  several  questions  were  put  to  him^ 
to  which  he  replied  ;  but  on  being  further 
interrogated  with  respect  to  the  subject- 
matter  of  his  former  evidence,  he  objected 
to  answer,  on  the  ground  that  by  so  doing- 
he  would  be  criminating  himself.  The 
learned  judge  who  presided  told  him  that 
he  was  bound  to  answer  : 

Held,  that  he  oucht  not  to  have  been  com- 
pelled to  answer  tne  questions  to  which  he 
had  objected ;  and  that  having  done  so,  his 
answers  were  not  admissible  in  evidence 
against  him  on  a  chaise  of  having  foned 
the  acceptance  to  the  said  bill.  Reg.  v.  Char- 
6e»,449 

Prisoner's  Statement. 
A  marked  shilling,  which  had  been  stolen 
from  a  till,  was  found  in  prisoner's  posses- 
sion by  the  constable,  who  thereupon  in- 
quired **  if  he  had  about  him  any  more  of 
Mr.  Spencer's  (the  prosecutor^s)  money  ?" 
The  prisoner  produced  some  money,  and 
made  a  statement : 

Held,  not  to  be  receivable,  as  relating  to 
a  different  felony.   Reg.  v.  Butlery  132 

In  an  indictment  for  highway  robbery,  ac- 
companied by  violence,  witnesses  were  called 
for  the  prisoner,  to  shew  that  he  had  re- 
ceived certain  marks  of  blood  on  his  ooat 
before  the  robbery : 

Held,  that  it  was  competent  to  the  prose- 
cution to  put  in  the  prisoner's  statement 
before  the  magistrate,  wherein  he  gave  a 
differoit  account  of  the  same  matter.  Ji^. 
V.  TVhiiey  192 

An  incidental  observation  made  by  a  prisdner 
in  the  course  of  his  examination  before  a 
magistrate,  which  is  not  taken  down'  as 
part  of  the  prisoner's  statement,  is  not  ad- 
missible in  evidence  against  him  at  the  trial, 
if  it  relate  to  any  matter  which  formed 
part  of  the  judicial  ini^uiry  then  being  oon- 
ducted  before  the  magistrate.  Reg,  v.  Car" 
penkr  and  Another,  228 

Prisoner's  Statement — ^Practice.  > 
Where  stolen  property  is  traced  to  the  posses^ 
sion  of  a  prisoner,  and  he  at  the  time  gives 
an  account  of  how  he  became  possessed  of 
it,  it  is  not  the  duty  of  the  proeecnUon  l6 
disprove  that  aooount  where  circumstaacea 
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exjBi  in  the  case  which  tender  that  account 
.     unreasonahle,  or  its  truth  improbable.    In 

such  a  case  the  burthen  of  calling  the  par- 
t     ties  wvouched    is    cast    on  the  prisoner, 

Reg.  V.  Harm^,  487 

Skcondary. 

a  was  the  custom  for  a  servant  at  a  shop  to 
put  up  in  a  parcel,  at  the  end  of  the  day, 
all  the  money  taken  during  the  day,  for 
goods  sold,  and  to  affix  to  the  parcel  a 
paper,  with  the  amount  of  the  contents 
written  upon  it.  The  parcel  was  usually 
taken  away  by  the  owner  of  the  shop  the 
next  day  to  his  residence,  at  some  distance 
from  the  shop.  In  the  course  of  the  prose- 
cution, it  became  necessary  to  prove  the 
sums  so  written  upon  the  paper  upon  a  par- 

.  ticular  day.  It  was  proved  by  tne  owner, 
that  he  had  searched  for  the  document  at 
his  residence,  but  he  did  not  recollect 
whether  he  had  undone  the  pairoel  at  his 
residence  or  at  the  shop,  and  he  stated  that 
he  had  not  searched  at  the  shop  ;  but  that 
he  did  not  usually  preserve  tneae  memo- 
randa: 

Held,  that  secondary  evidence  of  the 
amount  written  upon  the  paper  was  in- 
admissible.   Reg,  V.  Rastricky  99 

Wipe. 

The  evidence  of  a  wife  of  one  of  two  pri- 
soners, called  to  prove  an  alibi  by  the 
other,  held,  on  the  authority  of  t^mith's 
case  (1  Moody,  C.  C.  289^  inadmissible. 
Reff.  V.  Dmalow  and  Another^  290 

Witness. 

A  woman  cohabiting  with  a  prisoner,  and 
passing  as  his  wife,  is  a  competent  witness 
for  him.    Reg,  v.  Younp,  291 

Of  abduction,  279 

Of  another  felony,  243 

Of  arming  under  the  16  Geo.  S,  c.  21,  293 

Oferror,  186,  311 

Of  an  assault,  286 

Assault  with  intent,  182 
•Of  bankruptcy  in  an  indictment  for  fraud, 
318 

Bankrupt  for  not  surrendering,  428 

Bigamy,  183 

Bigamy  of  second  marriage,  432 
.Buiglaiy,  188 

Concealment  of  birth,  489 
^Conspiracy,  336 

Takiiu;  deposition,  491 

In  embezzlement,  234 

£mbQzzlement  from  a  friendly  society,  245 

Embezslement,  309 
.  Ciovamment  stook,  embezzlement  of,  362 

False  pretenoes,  100,  316,  348, 430,  484 
'  In  forcible  entiy,  102 

^emsy » d<H>,  420,  426 
,Of  nght  to  kill  game,  288 

ladecant  exposuve,  376 


In  larceny,  170,  235,  270,  294, 340 

Of  a  joint  larceny,  171 

Of  malice  in  an  mdiotment  for  malicious  in- 
jury to  property  under  7  &  8  Geo.  4,  c.  tJO, 
s.  6,  99 

Of  manslaughter,  262,  273 

On  an  indictment  for  falsely  answering  ^es- 
tions  under  the  Merchant  Seamen's  Act,  165 

Of  previous  conviction  for  night  poadiing,  240 

Night  poaching,  185 

Order  for  payment  of  money,  what  is  in  for- 
gery, 188 

Piracy,  329 

Post  office,  236 

Privileged  communications,  82 

Of  prosecuting  nuisances,  354 

Of  rape,  115, 133 

Of  age  of  a  child  in  a  chai^  of  rape,  226 

Perjury,  200 

Of  uttering,  66,80 

Of  joint  uttering  of  base  coin,  237 

Calling  witnesses  in  bar  of  the  indictment,  237 

Incompetency  from  youth,  136 


EWE. 
Not  a  good  description  of  an  ewe  teg,  227 

EXAMINATIONS. 

Practice  in  taking,  244 

EXTORTION. 
Indictment  for,  App.  xxv 


FALSE  PRETENCES. 

An  indictment  chained  that  the  defendant^ 
contriving  and  intending  to  cheat  J.  W., 
on,  &c.,  at,  &c.,  did  falsely  pretend  that  he 
then  was  a  captain  in  the  5th  Dragoon 
Guards,  by  means  of  which  pretence  he 
did  then  and  there  unlawfully,  &c,  obtain 
of  and  from  the  said  J.  W.  a  certain  valu- 
able security,  to  wit,  an  order  for  the 
payment  of  500/.,  and  of  the  value  of 
500/.,  with  intent  to  cheat  and  defraud 
hlra  of  the  same;  whereas,  in  fact,  the 
said  defendant  was  not,  '*at  the  time  of 
making  such  last-mentioned  false  pre- 
tence," a  captain  in  the  5th  Dragoon 
Guards.  To  this  indictment  it  was  ob- 
jected, in  error, — ^1.  That  it  did  not  sqfl- 
ciently  shew  that  the  false  pretence  was 
made  with  intent  to  obtain  the  valuable 
security ;  2.  That  the  means  whereby  the 
security  was  obtained  were  not  sufficiently 
shewn;  3.  That  no  sufficient  false  pre- 
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tence  was  stated ;  4.  That  the  fakifying 
averment  was  insufficient;  5.  That  no 
money  was  shewn  to  be  due  on  the  security 
obtained: 

Held,  that  none  of  these  objections  could 
be  sustoined,  and  that  the  indictment  was 
good.  SamiUany  v.  The  Queen,  in  Error,  11 

Held,  that  stock  is  a  valuable  security 
within  the  meaning  of  the  9  Geo.  4,  c.  66 
(analogous  to  7  &  8  Geo.  4,  c.  29,  English) 

Held,  also,  that  a  broker  who,  being 
directed  to  invest  stock  in  certain  other 
securities,  converted  it  to  his  own  use,  was 
^ilty  of  an  offence  under  the  42nd  sec- 
tion of  the  statute,  although  he  had  a 
power  of  attorney  to  sell  the  stock  in  ques- 
tion.   Beg.  V.  Lanauzey  247 

A  false  pretence^  knowingly  made  to  obtain 
money,^  is  indictable,  though  tlie  monev 
be  obtained  by  means  of  a  contract  which 
the  prosecutor  was  induced  by  the  false- 
hood to  make.  Jieg.  v.  Kenrick  (5  (J.  B. 
49)  supported.    Reg.  v.  Abbott,  430 

EviDSircE. 

P#  M.  wrote  to  two  different  traders  inclosing 
to  each  a  half  of  the  same  five-pound  note, 
and  requested  goods  to  be  forwarded  to 
him,  which  were  accordingly  forwarded 
by  each  to  the  amount  of  S.  lOs.  in  all, 
but  the  prisoner  made  no  direct  promise  to 
either  to  send  him  the  other  huf  of  the 
five-pound  note ; 

Held,  that  under  these  circumstances  an 
indictment  for  obtaining  goods  under  false 
pretences  could  not  be  sustained.  Beg.  v. 
Magtereon,  100 

On  an  indictment  for  false  pretences,  it  was 
proposed,  for  the  purpose  of  shewing  the 
falsehood  of  the  representations,  to  give 
in  evidence  the  examination  of  the  pri- 
soner (who  had  become  bankrupt),  at  a 
meeting  held  before  the  Conmiissioner  for 
the  allowance  of  his  (the  bankrupt's) 
oertificate.  It  was  admitted  by  the  soli- 
citor for  the  prosecution  that  he  had 
examined  the  prisoner  at  the  Bankruptcy 
Courts  principally  with  a  view  to  a  cri- 
minal prosecution,  and  that,  although  the 
pxiaoner^s  solicitor  was  present  at  that 
examination,  he  was  not  cautioned  by  any 
one: 

Held,  that,  under  the  circumstances,  the 
evidence  was  inadmissible.  Beg.  y»  Darfy, 
310 

EviDEvcs — Indictmxnt. 

Indictment  stated  a  contract  between  A.  B. 
and  G.  W.,  that  A.  B.  was  to  receive 
goods  from  S.  A.  and  carry  them  to  a  cer- 
tain place ;  that  at  the  Ume  S.  A.  delivered 
the  goods  to  A.  B.  it  was  the  habit  of 
S.  A.  to  give  to  A.  B.  a  ticket  containing 


the  amount  of  goods  delivered,  &c. ;  t}iAt 
A.  B.  used  to  deliver  such  ticket  to  J.  X. 
as  agent  of  G.  W.  in  that  behalf;  tli&t 
A.  B.  and  J.  B.  falsely  pretended  to 
J.  X..  as  such  agent,  that  A.  B.  had  xe* 
ceived  goods  from  S.  A.,  and  had  reoeiTed 
tickets  from  S.  A.,  and  had  carried  the 
goods  to  a  certain  place,  by  means  of 
which  said  false  pretences  A.  B.  and 
J.  B.  obtained  from  G.  W.  90^  of  the 
moneys  of  G.  W.;  whereas  in  truth  and 
in  fiict,  &c. : 

Held,  per  Patteson,  J.  (after  consnltiiig 
Coleridge,  J.)— Ist.  That  under  stat.  7 
&  8  Geo.  4,  c.  29,  s.  63,  the  pretence  need 
not  be  made  to  the  person  from  whom  the 
money  is  obtained :  the  mode  in  which 
the  pretence  to  A.  affects  an  obtaining  of 
money  from  B.  bdng  matter  of  evidence* 
2nd.  That  even  if  the  offence  chsj^ged 
would  amount  to  larceny,  yet  **  90/.  of 
the  money  of  B."  is  a  sufficient  desorip* 
tion  of  the  money  obtained,  without 
stating  the  nature  of  the  coin.  Srd,. 
That  if  the  false  pretence  be  the  deliveiy 
of  a  ticket,  such  ticket  need  not  be  set 
out  in  hoc  verba.  Beg.  v.  Brown  Sf  Ano- 
ther, Z4A 

If  a  person  having  his  goods  insured,  and  a 
fire  afterwards  takes  place,  deliven  an 
inventory,  which  he  declares  to  be  a  tme 
inventory  of  goods  burnt,  to  an  officer 
appointed  by  the  insurance  office,  and 
it  afterwards  is  discovered  that  the  arti- 
cles  contained  in  the  inventory  were  not 
burnt  or  destroyed, — is  this  an  attempt  to 
obtain  money  under  false  pretences  ? 

QiMPr«,  whether  in  an  indictment  chai^ng 
the  prisoner  with  an  attempt  to  obtain 
money  under  false  pretences  by  claiming 
to  be  paid  for  the  toss  of  goods  by  fire, 
it  is  sufficient  to  allege  the  intent,  without 
alleging  that  there  was  an  existing  con- 
tract with  the  prisoner  at  the  time,  by 
which  the  company  would  be  bound  to  pay 
the  loss? 

Secondly,  the  prisoner  being  charged  in 
a  second  count  for  endeavouring  to 
obtain  money  under  false  pretences,  by 
'^falsd^  pretending  that  a  certain  inven* 
tory  of^the  goods  destroyed  by  the  fire  was 
a  true  inventory,  whereas  in  truth  and  m 
fact  it  was  not  a  true  inventory :  ** 

Qiuasre,  ought  not  the  indictment  to  set 
out  wherein  the  untruth  of  the  inven- 
tory consisted,  inasmuch  as  for  aught 
that  appeared  by  the  indictment,  the  in- 
ventory might  have  been  untrue  in  the 
omission  of  some  article  which  was  burnt  I 

Thirdly*  Delivering  an  inventory,  pro* 
fessing  it  to  be  a  true  inventoiy  of  the 
goods  destroyed,  u  making  a  daim  upon 
the  insurance  company  for  the  losa^ 
sufficient  to  support  the  all^^atioa  that 
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lie  made  a  claim  with  intent  to  defraud 
&c    Reg.  y.  Wakl^^  484 

Indictment— Practice. 

The  indictment  chai^d  that  one  M.  M. 
unlawfully,  &c  did  fakely  pretend,  &c. 
that  he  then  had  an  account  with  a 
certain  bank,  &c.,  and  that  a  sum  of 
34/.  28.  lOd.  was  then  due  to  him  on  the 
said  account,  and  that  a  certain  book 
which  he,  the  said  M.  M.,  delivered  to 
one  D.  O'B.  was  the  genuine  pass-book 
in  which  the  account  of  him,  the  said 
M.  M.,  with  the  said  bank  was  kept,  and 
that  the  said  book  truly  shewed  the 
state  of  the  account,  &c.;  by  means  of 
which  said  false  pretences  the  said  M.M. 
did,  &c.  unlawfully,  &c.  obtain  ten  vards 
of  cloth,  &c.,  with  intent,  &c.  to  defraud, 
&c.  one  M.  H.  The  indictment  then 
negatived  the  truth  of  all  the  above  pre- 
tences. 

Whether,  in  arrest  of  judgment,  that 
this  was  a  good  indictment,  and  s^- 
ciently  disclosed  a  legal  offence  within 
the  statute  9  Greo.  4,  c.  55,  s.  46  (analo- 
gous to  7  &  8  Geo.  Ay  c.  29,  s.  53), 
quasre? 

But  as  the  objections  appeared  upon 
the  record,  the  prisoner  should  be  left 
to  his  writ  of  error.    Reg.  v.  MoUmy^  171 

Indictment  for  obtaining  money  by  forged 

railway  scrip,  form  of,  App.  vi. 
What  is  sufficient^  210 
Finding,  larceny  by,  44 

FORCIBLE  ENTRY. 
Indictment — Evidence. 
SembUy  in  an  indictment  for  a  forcible  entry 
it  is  not  necessary  to  allege  the  prose- 
Gutor^s  title  to  the  property:  it  is  suffi- 
cient to  state  possession ;  but  held,  that  if 
the  title  is  stated,  it  need  not  be  proved. 
B£g.  V.  Child  and  Others,  102 

FORGERY. 

A.  falsdy  representing  to  B.  that  he  came 
from  C.,  produced  a  bill  of  exchange,  and 
said  that  he  had  brought  it  to  be  dis- 
counted. The  bill  had  not  been  indorsed 
by  C. :  but  A.  stated  that  he  could  indorse 
it  for  him  if  B.  would  prepare  the  form. 
B.  accordingly  wrote  upon  tbe  back  of  the 
bill  '^per  procuntion,  C*  and  then  A. 
^gnednis  own  name.  B.  then  discounted 
thebiU: 

Held,  that  A.  could  not  be  indicted  for 
forging  that  indorsement;  but  might  be  in- 
dicted for  obtaining  money  under  false  pre- 
tences.  Beg,  T.  White.  210 

Where  a  party  receives  a  blank  cheque  signed, 
with  doections  to  fill  in  a  certain  amount^ 
and  he  fraudulently  fiUa  in  a  different 


amount,  and  devotes  the  proceeds  of  the 
cheque  to  other  purposes,  he  is  guilty  of 
forgery.    R^.y.  fVileon^aeO 

The  prisoner,  carrying  on  business  at  Leeds^ 
obtained  tne  signature  of  one  W.  W,,  his 
workman,  as  acceptor,  on  a  blank  form  of 
a  bill  of  exchange,  dated  Leeds,  and  W.  W. 

STC  him  authority  to  fill  it  up  as  a  bill, 
e  filled  it  up  accordindy ;  but  addressed 
it  to  "  Mr.  W.  W.,  Halifax,  payable  Lon- 
don." There  were  several  persons  of  that 
name  at  Halifax,  but  none  of  them  had 

fiven  any  person  authority  to  accept  this 
ill: 

Held,  that  the  prisoner  was  properly 
convicted  upon  an  indictment,  some  counts 
of  which  charged  a  forgery,  and  others  a 
felonious  alteration  of  that  bill.  Reg^  v» 
BlenJtineony  420 

It  b  a  forgery  in  A.  to  fill  up  a  cheque  with 
an  amount  larger  than  that  whicn  he  is 
authorized  to  insert,  although  he  may  have 
a  just  claim  upon  the  drawer  for  the  larger 
amount. 

The  indictment  laid  the  name  of  the 
drawer  as  McNicole ;  it  was  proved  to  be 
McNicoll,  but  it  was  held  to  be  no  variance. 
Reg.  V.  JVikotiy  426 

An  indictment  charged  the  forgery  of  the  fol- 
lowing instrument  :— 

"London  and  South- Western  Railway^ 
"New  Capital,  1846-7. 
"  One  Share,  50/. 
"No. 

"  The  holder  of  this  scrip  certificate,  hav* 
ing  paid  the  deposit  of  5/.,  signed  the  parlia* 
mentary  contract  and  subscribers'  agre»> 
ment,  and  agreed  to  pay  all  calls  in  respect 
thereof,  is  the  proprietor  of  one  share -of 
50/.,  part  of  the  additional  capital  raised 
under  the  authority  of  the  special  general 
meeting  of  the  proprietors  held  on  the  17th 
of  November,  1846,  and  the  resolutions  of 
the  Court  of  Directors  held  the  same  day. 

*^  The  share  represented  by  this  scrip  cer* 
tificate  will  bear  mterest  at  the  rate  of  5/. 
per  cent,  per  annum  on  the  amount  paid, 
from  1st  of  January,  1847,  to  tlie  1st  of 
Julv,  1853 ;  after  which  latter  date  it  will  . 
rank  with  the  original  stock,  and  share 
rateably  in  the  net  profits  of  the  company. 
See  also  10th  resolution  of  the  Court  of  Di* 
rectors,  17th  November,  1846,  on  the  back 
hereof.  Dated  the  1st  day  of  January. 
1847. 

"F.L.ETEE,  Inira^y^r- 

"  Entered,    «  H.  C.  Lacey,  r^"^"*"* 
"  Alfred  Morgan,  Treasurer. 

"  This  scrip  certificate  will  be  exchanged 
for  a  certificate  of  registration  when  an  Act 
of  Parliament  authorizing  the  creation  of 
the  said  additional  capital  shall  have  been 
established.'* 


J 
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'^  Indorsement. 
<^  lOth.  That  if  in  the  ensuing  session  of 
Parliament  no  Act  shall  he  passed  for  any 
extension  of  this  railway,  or  for  authorizing 
any  railway  toibe  wholly  or  partly  executed 
out  of  capital  to  be  furnished  bv  this  com- 
pany, all  expenses  incurred  with  reference 
to  the  subjects  mentioned  in  the  report  made 
this  day  by  the  directors  to  the  shareholders 
shall  be  paid  out  of  the  general  funds  of  the 
company,  and  the  said  scrip  receipts  shaU 
be  called  in,  and  the  amounts  paid  thereon 
ahall,  in  such  manner,  upon  such  terms,  at 
such  times  as  the  Board  of  Directors  in 
their  discretion  shall  think  proper,  be  con- 
solidated and  converted  into  a  proportionate 
number  of  new  shares  of  50/.  or  of  40/.  (as 
the  case  mav  be),  to  be  considered  as  fully 
paid  up,  and  to  enjoy  the  same  rights  and 

Srivile^s,  and  to  be  subject  to  tne  same 
abilities  (except  in  respect  of  calls)  as  the 
new  shares  of  50/.  and  40/.  each,  created 
nnder  9  Vict,  c  X95,  are  respectively  en- 
.   titled  and  subject  to,  or  as  near  thereto  as 
circumstances  ynll  admit." 

There  were  counts  in  the  indictment 
alleging  the  above  instrument  to  be  an  ac- 

*  quittance  and  receipt  for  money ;  an  ac- 
countable receipt  for  money  ;  a    warrant 

.  and  order  for  the  delivery  of  certain  secu- 
rities for  payment  of  money,  and  an  under- 
taking for  the  payment  of  money  respec- 
*tively  : 

Held,  that  it  came  within  neither  of  the 
above  descriptions.    Reg,  v.  Wait,  437 

Confidential  Comuunication. 

Upon  the  trial  of  an  indictment  for  forging  a 
will  of  one  W.,  it  was  proved  that  the  pri- 
soner's wife,  by  his  direction,  took  another 
will,  purporting  to  be  the  will  of  W.  also 
forged,  to  a  solicitor,  and  asked  him  to  ad- 
vance money  on  mortgage  of  the  property 
which  passed  under  the  wiU  of  her  father 
W. ;  that,  the  will  being  left  with  the  -so- 
'  licitor  and  discovered  by  him  to  be  a  for- 
'  S^^»  ^®  made  an  exact  copy  of  it,  and  then 
returned  it  to  the  prisoner.  What  the  wife 
stated  to  the  solicitor  was  afterwards  com- 
aiunicated  to  the  prisoner.  The  solicitor 
stated  that  he  was  not  then  acting  as  the 

*  prisoner's  attorney ;  that  he  made  no  charge 
for  the  interview ;  but  that  if  he  had  found 
the  security  sufficient,  he  should  have  ad- 

«    yanced  the  money.      Notice  was  given  to 
the  prisoner  to  produce  that  will,  and  upon 
.  its  non-production,  the  copy  taken  by  the 
solicitor  was  tendered  in  evidence  and  re- 
ceived : 

Held,  that  the  interview  between  the 
soUcitor  and  the  prisoner's  wife  was  not 
privileged  as  a  conndential  communication, 
and  that  the  conversation  which  then  took 
place,  and  the  copy  of  the  will,  were  both 


admissible  in  evidence.    Beg.  v.  FarUg^  ami 

Another,  d2 

EvIDENCS-^PbIVILBOSD  CoMMUNIGATIOir* 

Upon  the  trial  of  an  indietmoit  for  fugiog  • 
will  of  one  W.,  it  was  proved  that  the  pri- 
soner's wife,  by  his  diraction,  took  aiiofliffr 
will,  Durportin^  to  be  the  will  of  W.  also 
forged,  to  a  solicitor,  and  asked  him  to  ad- 
vance money  on  mortgage  of  the  propoty 
which  pass^  under  the  will  of  her  xatfier 
W. ;  that,  the  will  being  left  with  the  so- 
licitor and  discovered  by  him  to  be  a  for- 
gery, he  made  an  exact  copy  of  it,  and  then 
returned  it  to  the  prisoner.  What  the  wife 
stated  to  the  solicitor  was  afterwards  copn- 
municated  to  the  prisoner.  The  soliciitor 
stated  that  he  was  not  then  acting  as  the 
prisoner's  attorney ;  that  he  made  no  charge 
for  Uie  interview  ;  but  that  if  he  had  found 
the  security  sufficient  he  should  have  ad- 
vanced the  money.  Notice  was  given  to 
the  prisoner  to  produce  that  will,  and  upon 
its  n<m-production,  the  oop^  taken  by  the 
solicitor  was  tendered  in  evidence  ana  re- 
ceived: 

Held,  that  the  int^view  between  the  so- 
licitor and  the  prisonei^s  wife  vms  not 
privil^;ed  as  a  confidential  communioation, 
and  that  the  conversation  which  then  teok 
place,  and  the  copy  of  the  will,  were  both 
admissible  in  eviaenoe.  Reff,  v.  Farky  amd 
Janes,  82 

Indictment. 

A  count  in  an  indictment  for  forgery  a11^;ed 
the  forgery  generally  to  be  of  "  a  certain 
warrant  and  order  for  the  delivery  of 
goods,"  with  intent  to  defraud,  &c.,  without 
more  particularity : 
Held  to  be  sufficient.    Reff.  v.  Chmrlet 

Order  for  Payment  of  Money. 

A  cheque,  in  which  the  order  of  the  words  is 
transposed  (e,  a,  "  pay  A.  B.  seventeen  or 
bearer  pounds''),  is  still  a  cheque  and  an 
order  for  the  payment  of  money,  for  the 
forgery  of  which  an  indictment  wHl  Ii& 
JUff.  V.  B^rekam,  188 

Receipt  or  Acquittance. 

An  instrusnent,  purporting  to  be  an  agree- 
ment, stamped  as  such,  and  reciting  thait  an 
arrangement  had  been  made  betweoi.tiie 
parties  thereto  in  consideration  of  a  otctain 
sum,  the  receipt  of  which  was  thesehy;  ac- 
knowledged, and  then  proceeding  to  xelease 
ihe  party  paying  it  frwa.  all  further  elsim 
in  the  matter  m  respect  of  which  ksras 
paid,  is  a  receipt  or  acquittance  uftdar  "ths 
11  Geo.  4&  1  Wm.  4, c.  60,8.10, aadniSr 
be  so  described  in  an  indictment  wfiHgeEy. 
B^.y.Hm,%i»     .  ... 
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The  signature  of  a  witness,  indorsed  on  the 
back  of  an  order  upon  the  treasurer  of 
county  stock  for  the  payment  of  the  costs 
of  a  prosecution,  witn  the  sum  allotted  to 
the  witness  written  in  figures  opposite  to 
his  name,  is  merely  an  auuiority,  and  not  a 
receipt  or  acquittance.  Beg.  v.  FarkeTy  274 

Uttering — ^Evidbncb  of. 

In  an  indictment  for  uttering,  &c.  a  forged 
bill,  with  intent  to  defraud  A.  B.,  it  was 
proved  that  the  bill  in  question,  and  sereral 
ethers,  were  all  drawn  on  A.  B.,  hv  the 

Srisoner,  and  indorsed  by  him,  and  that 
tiev  had  all  been  paid  into  his  banker's, 
and  placed  to  the  credit  of  his  account ;  but 
by  whom,  or  when  they  bad  been  so  paid 
in,  did  not  appear : 

Held,  that  there  was  no  case  to  go  to  the 
jury ;  it  being  necessary  to  prove  some  act 
of  the  prisoner  done  in  the  county,  which 
amounted  to  an  uttering,  disposing,  or 
putting  ofF.    Reg.  v.  Lines^  66 

Upon  an  indictment  charging  one  prisoner 
with  having  uttered  a  for^  oraer,  and 
charging  another  with  having  incited  the 
former  to  the  commission  of  such  felony, 
evidence  of  other  orders  of  the  same  cha- 
racter and  in  the  same  handwriting  having 
been  previously  uttered  by  some  person 
unknown,  is  not  admissible  against  either 
of  the  prisoners,  although  the  nandwriting 
was  proved  to  be  that  of  the  accessary. 
Reg*  V.  SuUitan  and  Another,  80 

Warrant  or  Order. 

^  Three  days  after  the  ship  Seiak  has  sailed 
from  the  port  of  Sunderland,  please  to  pay 
to  John  Wilson,  or  bearer  hereof,  the  sum 
of  four  pounds,  0  shillings,  and  0  pence 
(provided  the  said  John  WQson  has  actually' 
sailed  in  the  said  ship),  being  part  of  his 
wages  in  advance,  on  ner  intended  voyage 
to  Alexander. 

**  John  Robson,  Master." 
^  To  Mr.  John  Stobart,  owner  of;ahip." 

Held,  to  be  an  order  for  payment  of 
money  under  the  statute.  Held,  also,  that 
it  was  not  necessary  to  aver  in  the  indict- 
ment performance  of  the  condition.  Beg. 
V.  Zontdaley  222 

Will. 

A  foised  will  had  been  sent  to  an  attorney^ 
with  some  title-deeds,  ostensibly  for  the 
vuxpose  of  asking  his  advice  upon  them, 
out  really  that  he  might  see  the  will  and  act 
upon  it  The  will  bdng  produced  at  the 
tnal  by  the  attorney,  the  prisoner's  counsel 
object^  to  the  readmg  of  it,  on  the  ground 
that  it  was  a  privil^ed  communication ; 
but  the  objection  was  overruled  at  the  time, 
and  afterwards  by  the  judges  on  a  case  re- 
served.   Meg.  V.  Hojfward  and  Others,  23 


FRIENDLY  SOCIETY. 

Embezzlement,  245 


GAME. 

Evidence  that  a  party  has  exercised  the  right 
of  killing  game  for  seven  years  upon  land 
is  primd  facie  evidence  of  the  right  under 
1  &  2  Wm.  4^  c.  32,  8.  96,  which  makes  it 
lawful  for  any  person  having  the  right  of 
killing  the  game  upon  anv  land,  to  seize 
game  recently  killed,  foun(f  in  the  posses- 
sion of  any  person  upon  such  land  in  pur- 
suit of  game.    Reg.  v.  Wall,  288 


NiOHT-POACHINO. 

Two  of  the  prisoners  were  seen  together  nm- 
ning  out  of  a  coppice,  one  of  them  with  a 
gun.  The  third  immediately  afterwards 
came  out  of  it  alone  with  a  gun  and  a 
pheasant : 

Held,  insufficient  evidence  of  concert* 
Reg.  V.  Jonei  and  Others,  185 

NIOHT-POACHING— InDICTMBITT. 

On  an  indictment  for  night-poaching,  having 
been  twice  summarily  convicted,  tiie  con- 
victions produced  contained  no  all^tion 
that  defendant  had  entered  at  night : 

Held,  insufficient  evidence  of  previous 
conviction. 

The  indictment  alleged  the  defendant  and 
others  were  armed  with  '*  bludgeons  and 
other  offensive  weapons,"  and  the  evidence 
was  that  thej  had  sticks : 

Held,  that  a  stick  was  not  necessarily 
^  an  offensive  weapon,''  in  the  absence  of 
evidence  of  its  size,  &c.,  even  although  it 
had  been  used  offensively. 

Where  prisoner  had  bieen  first  tried  and 
acquitted  of  felony,  and  is  then  to  be  tried 
for  the  misdemeanor,  it  is  necessary  that 
the  jury  should  be  resworn.  Beg.  v.  Meny^ 
240 

NiGHT-POACHINO. 

The  Stat.  9  Geo.  4,  c.  64,  s.  4,  requires  prose- 
cutions under  that  Act  to  be  commenced 
within  a  year : 

Held,  upon  an  indictment  for  night- 
poaching,  that  that  provision  is  complied 
with  if  tbe  information  is  laid  before  tbe 
magistrates,  and  the  prisoners  are  appre- 
hended within  the  year,  although  the  in- 
dictment is  not  preferred  till  after  the  year 
has  elapsed.  Reg.  v.  Brooks  and  Another^ 
436 

GAOL. 
Arson  of,  how  laid,  65 


J 
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GRAND  JURY. 

Misconduct  of,  258 

Practice  of,  as  to  finding  a  bill  in  the  absence 
of  a  witness,  290 

GUARDIANS,  BOARD  OF. 
Embezzlement  from,  24,  85,  806 


HABEAS  CORPUS. 

If  the  return  to  a  writ  of  habeas  carpus  shews 
that  the  prisoner  is  in  custody  under  the 
sentence  of  a  Court  of  competent  jurisdic- 
tion over  the  offence,  it  is  sufficient,  without 
stating  that  the  Court  had  jurisdiction  to 
pass  the  particular  sentence,  for  this  Court 
must  presume  in  such  case  tiiat  the  sentence 
was  one  which  the  Court  had  authority  to 
pass.  So  held,  upon  a  return  statinj^  that 
the  prisoners  haa  been  convicted  of  bur- 
glary by  the  Royal  Court  of  Jersey,  which 
was  a  Court  competent  to  try  and  punish 
that  offence ;  ana  had  been  sentenced  by 
that  Court  to  transportation.  Affidavits 
offering  to  prove  that  the  Court  had  no  au- 
thority by  law  to  pass  a  sentence  of  trans- 
portation were  not  allowed  to  be  used  on 
the  arirument  on  the  return  to  the  writ. 

Held,  also,  that  the  detention  of  persons 
80  convicted  in  thiscountry  was  justified  by 
fltat.  5  Geo.  4,  c.  84^  s.  17 ;  although  the 
regulations  of  that  statute  with  regard  to 
the  appointment  of  particular  prisons  for 
the  purpose  should  not  have  been  strictly 
attended  to,  those  regulations  being  directory 
only.    Be  Brenan  and  Another,  198 

HAULM, 
Definition  of,  in  arson,  186 

HIGHWAY. 

Upon  an  indictment  for  non-repair  of  a  high- 
way, the  question  for  the  jury  is  not  whe- 
ther the  road  is  in  as  good  repair  as  it  ever 
was,  or  usually  has  been,  but  whether  it  is 
in  a  state  of  sufficient  repair,  with  reference 
to  the  present  use  of  it.  Reg,  v.  Inhabitants 
of  Henleyy  334 

Indictment — Jurisdiction  of  Sessions. 

Upon  the  trial  of  an  indictment  for  disobe- 
dience to  an  order  of  Sessions,  made  upon 
appeal  b^  the  defendant  aeainst  a  certificate 
of  two  justices  for  stopping  up,  diverting, 
and  turning  a  public  footway,  the  prose- 
cutors gave  in  evidence  the  record  of  the 
order  of  Sessions,  and  proved  service  upon 
tlie  defendant  of  a  copy,  and  demand  and 
refusal  of  the  amount  of  costs  thereby  or 
dered  to  be  paid  by  the  defendant.    The 


only  answer  made  by  the  defendant  whes 
the  money  was  demanded  was  that  he  did 
not  owe  any  thing : 

Held  sufficient  evidence  to  go  to  the  joiy 
that  the  offence  charged  luid  been  ootn- 
mitted,  and  that  it  was  not  neceasanr  to 
prove  aliunde  the  existence  of  the  certificate 
or  the  fact  of  the  appeal. 

The  appeal  against  such  certificate  given 
bpr  6  &  6  Wm.  4,  c.  50,  s.  88,  is  to  the  ses- 
sions ^  next  after  the  expiration  of  four 
weeks  from  the  day  of  the  said  certificate, 
&c.  having  been  lodged  with  the  clerk  of 
the  peace :" 

Held,  that  the  order  was  not  bad  for  not 
shewing  the  time  when  the  certificate  was 
lodged,  as  that  was  a  fact  of  which  the  Ses- 
sions had  no  judicial  knowledge,  and  into 
which  they  were  not  bound  to  inquire^ 
unless  the  objection  were  raised  incidentally 
before  them. 

Bjr  sec.  90  of  5  &  6  Wm.  4^  c.  50,  the 
Sessions,  upon  such  appeal,  are  empowered 
to  order  the  appellant  to  pay  the  costs  of 
the  respondent,  as  well  as  to  order  the  sor- 
veyor  to  pay  the  appellant's  costs.  iZka^.v. 
Thomtony  493 

Indictment — ^Practice. 

An  indictment  against  a  township  for  the  non- 
repair of  a  highway  must  aver  that  the 
road  in  question  was  a  road  which,  but  for 
the  custom,  would  have  been  repaired  by 
theparish. 

The  prosecution  cannot  withdraw  the 
record  of  an  indictment  that  has  been  re- 
moved hy  certiorari,  nor  enter  a  noUe  pro- 
se^ without  leave  of  the  Attomey-Ge- 
neraL    Beg,  v.  Coiling  and  Another,  184 

Indictment  fob  Non-Repjlik« 

Practice  in,  254,  258 
Indictment  for  non-repair,  219 

HUSBAND  AND  WIFR 
Confessions  by,  134 


INCOMPETENCY. 
Of  witness  from  youth,  136 

INDECENT  EXPOSURK 
An  indictment  charging  the  defendant  with 
having  indecentlv  exposed  himself  in  a 
certain  public  and  open  place  in  the  pre- 
sence of  one  person  only,  cannot  be  suh 
tained,  whether  that  person  be  a  female  or 
not    Beg,y.  lVatsonyd76 

INDIA. 
Eecdving  gifts  in,  indictment  for,  251 
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INDICTMENT. 


An  indictment  for  murder  cliai^d,  in  the  first 
count,  that  one  Patrick  O'Brien  '*  feloni- 
ously, &c.,  in  and  upon  one  Johanna 
O'Brien,  &c.,  did  make  an  assault,  and  did 
then  and  there  take  her  in  hoth  his  hands, 
and  then  and  there  feloniously  cast,  throw, 
and  push  her,  the  said  Johanna  O'Brien, 
into  a  certain  part  of  the  sea»  by  means  of 
which  said  casting,  throwing,  and  pulling 
the  said  Johanna  O'Brien  was  then  and 
there  choked,  suffocated,  and  drowned,  by 
means  of  which  she  then  and  there  in- 
stantly died."  The  second  count  charged 
that  <'  he,  the  said  Patrick  O'Brien,  on  the 
same  day,  did  make  an  assault  on  the  said 
Johanna  O'Brien,  and  with  a.  certain  stone 

.  which  he  then  had  in  his  right  hand,  in 
and  upon  the  risht  side  of  the  head  of  the 

'  said  Johanna  O'Brien,  did  strike,  living 
unto  her  a  mortal  wound,  of  whicn  she 
then  and  there  instantly  died."  The  third 
count  charged  that  "  he,  the  sud  Patrick 
O'Brien,  on  the  same  day,  did  assault  the 

.  said  Johanna  O'Brien,  and  with  hoth  his 
hands  and  feet  did  cast  and  throw  her  on 

.  the  ground,  and  while  then  and  there 
lying,  with  his  hands  and  feet  did  kick  and 
beat  her  about  the  breast,  back,  head,  belly, 

•  And  sides,  giving  to  her  by  the  casting  and 
throwing,  as  also  by  the  striking,  kicking, 
and  beating,  seyeral  mortal  wounds,  of 
which  she  tnen  and  there  instantly  died:" 

Held,  first,  that  the  indictment  was  not 
double;  secondly,  that  the  several  counts 

.  were  not  repugnant;  thirdly,  that  a  ge- 
neral finding  by  the  jury,  that  the  prisoner 
^  was  guilty  of  the  felony  and  murder 
charged  against  him,  in  manner  and  form 
as  by  the  said  indictment  was  supposed 
against  him,"  was  sufficient,  without  speci- 
fying by  which  of  the  means  chaiged  death 
was  produced  ;  fourthly,  that  in  such  case 
a  general  judgment  was  not  erroneous. 
C^Srim  y.  The  Quam,  122 

Where  an  indictment  preferred  in  the  Central 
Criminal  Court  has  the  proper  venue  in  the 
marp:in,  it  is  not  necessary  to  state  the  ju- 
risdiction in  the  body  of  tne  indictment,  in 
the  exact  words  prescribed  by  the  drd  sec- 
tion of  the  4  &  5  Wm.  4^  c.  96.  "  Within 
the  jurisdiction  of  this  Court'*  was  held 
sufficient,  although  another  and  a  different 
Court  had  been  referred  to  in  the  para- 
graph immediately  preceding  that  all^^a^ 
tion.    E»f.y.SatcheUyl27 

The  prisoners  were  indicted  for  stealing 
certain  articles  from  Richard  Henry  John 
Beaumont  McCnmming;  there  was  evi- 
dence of  the  prosecutor's  surname  being 
McCumming,  but  there  was  no  evidence 
what  his  Christian  names  were : 

Held,  that  the  indictment  was  not  sus- 
tainable.   /?e^.  V.  DerU  and  Another,  d64 


Addition. 
The  prosecutor  was  termed  in  the  indictment 
J.  N.  B.,  Esquire  ;  it  was  proved  that  his 
name  was  J.  N.  R,  but  no  evidence  was 
given  that  he  was  an  esquire: 

Held,  that  the  Court  would  take  notice 
that  esquire  was  an  addition,  and  not  part 
of  the  name,  and  that  it  was  immaterial 
that  such  addition  should  be  proved  as  laid. 
Beg.  V.  JCeye  and  OtherSy  225 

Description. 
A  sheep  was  caUed   in   the   indictment  a 
"ewe,"  and  by  the  witnesses  the  proper 
name  was  said  to  be  a  ewe  teg: 

Held,  that  the  description  was  bad.  Bm^ 
V.  Jewetty  227 

For  iLL-TREATiKa  ▲  Lunatic, 
An  indictment  for  ill-treating  a  lunatic  in 
one  count  charged,  that  whilst  the  lunatic 
was  under  the  care  and  control  of  the 
defendant^  the  defendant  did  certain 
things: 

Held,  no  sufficient  averment  that  the  lu- 
natic was  under  the  care  and  control  of  the 
defendant 

In  another  count  it  charged,  that  the 
lunatic  was  the  ill^timate  child  of  and 
resided  with  the  defendant ;  that  the  de- 
fendant had  sufficient  means  for  the  sup- 
port of  both  of  them ;  and  that  the  lunatic 
was  inca|>able  of  taking  care  of  himself, 
whereby  it  became  the  duty  of  the  defendant 
to  take  care  of  him  : 

Held,  that  no  such  duty  was  shewn. 

The  same  count  then  went  on  to  charge 
various  acts  of  omission  and  commission, 
to  the  great  damage  and  peril  of  the  saia 
lunatic :  * 

Held  insufficient^  for  not  shewing  that 
any  injury  had  been  actuaUy  sustained,  or 
that  the  acts  char^^ed  had  been  so  long 
continued  that  the  injury  must,  in  all  pro- 
bability, have  resulted.    Beff,  v.  Pdham^lT 

Misnomer. 

The  property  stolen  was  described  in  the 
indictment  as  belonging  to  J.  H.  S.» 
whereas,  in  fact,  the  name  was  H.  J.  S. : 

Held,  improperly  described,  i^.  r. 
Jamesy  227 

Several  Counts. 

An  indictment  at  sessions  contained  two 
counts :  the  first,  for  stealing  goods  in  a 
dwelling-house  above  the  value  of  61. ;  the 
second,  a  simple  larceny  of  goods  of  the 
same  description  as  in  the  first  count.  By 
the  Jury^  process,  the  jury  were  summoned 
to  inquire  whether  the  plaintiffs  in  error 
were  guilty  ^  of  the  felony  in  the  indictment 
aforesaid  above  specified ;"  and  the  verdict 
was,  that  they  were  guilty  of  the  "  felony 
aforesaid;"  whereupon  they  were  adjudged 
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to  be  transported    for  ten  years.    Upon 
error  on  that  judgmenty — 

Held,  b;^  tne  Uourt  of  Queen's  Bench, 
that  the  judgment  was  erroneous;  that 
^felony"  is  not  nomen  ooUecHimm ;  that 
therefore  it  was  uncertain  to  which  of  the 
counts  the  verdict  applied ;  and  if  it  ap- 
plied to  the  latter,  that  count  would  not 
support  the  judgment.  The  judgment  was 
therefore  reversed,  and  a  vmire  de  novo 
awarded.  Upon  error  brought  upon  that 
judgment, — 

Held,  that  felonv  is  not  nomen  coUectP- 
wm;  and  that  tne  venire  de  novo  was 
proper,  as  this  was  a  case  in  wliich  the 
jnrv  process  had  been  misawarded  ;  but, — 

Qwjsrey  whether  a  venire  de  novo  could 
be  awarded  upon  a  charge  of  felony  for  any 
defect  in  the  nnding  of  the  jury? 

The  Court  of  Quarter  Sttsions  is  a  con- 
tinuing court  of  Oyer  and  Terminer,  and 
not  an  inferior  Courts  so  as  to  prevent  the 
issuing  of  a  venire  de  novo  to  it. 

Quarey  whether  the  above  indictment 
would  be  bad  if  the  two  counts  appeared 
to  be  for  the  same  ofience? 

Held,  by  the  Court  of  Queen's  Bench,  { 
that  it  would.  CaimpbeU  and  Another  v. 
TheQtteen,40S 

Vbnue. 

A  felony  committed  in  a  county  of  a  town, 
tlie  style  of  which  is  ^'  Town  of  Kingston- 
npon-HuU  and  county  of  the  same  town :" 
Held,  to  be  sufficiently  laid  in  the  venue 
of  an  indictment  tried  in  the  next  adjoining 
county,  as  ^  Yorkshire,  being  the  next  ad- 
joining county  to  the  town  and  county  of 
Kingston-upon-Hull,  to  wit,"  the  venue 
being  imperfect,  there  being  no  **  county  of 
KingstoQ-upon-HulL"  Re^.  v.  Grundy, 
367 

Practising  as  an  aj>othecary  without  a  certi- 
ficate, App.  xxiii 

Procuring  an  appointment  oormntly,  17B 

In  arson,  how  properly  describeo,  65 

Arson,  186 

Assault  with  intent  to  rob  will  sustain  con- 
viction for  a  common  assault,  22 

Bankrupt  for  fraud,  form  of,  318 

Burglary,  allegation  of  time,  377 

Burglary,  445 

Conspiracy,  146 

Conspiracv  to  indict  persons  for  keeping  a 
bawdy-house    and  extorting  money,  App. 

XXV 

Of  several  persons  for  preventing  and  hin- 
dering a  person  from  giving  evidence  in  a 
trial  for  felony,  App.  xiv 

Corporation,  70 

Disobeying  order  of  Session,  form  of,  493 

Disobedience  to  an  order  for  payment  of 
church-rate,  298 

False  pretences,  484 

False  pretences,  sufficiency  of,  11 


False  pretences,  form  of,  348 

Forcible  entry,  102 

Forgery,  306 

Forgery  of  warrant  or  order,  222 

Foraing  ndlway  scrip,  437 

Highway,  form  of,  184 

Liuroeny,  how  sustained,  294 

Larceny,  properly  how  laid,  63 

Larceny  in  a  church,  all^ation  of  property, 

32 
Libel  with  a  plea  of  justification,  App.  xaii 
Throwing  a  stone  on  a  raUway,  App.  iii 
Neglecting  a  lunatic,  App.  xix 
Mimslaugmer  by  negligence,  form  Of^  App. 

ii 
Manslaughter   bv   negligently  managing^  a 

steam-engine,  form  of,  App.  ii 
Trafficking  in  merdhaat   seamen's   tJclcetB, 

App.  i 
Falsely  answering  questions  under  the  Mer- 
chant Seamen's  Act,  166 
Misdemeanor  in  judgment  of  ontlawiy,  91 
Murder,  379 
Murder  bv  shooting,  498 
Murder  oy  selling   poisonous  berries,  App« 

iv 
I  Nuisance  by  exposing  a    glandered  hotae, 

form  of,  App.  xlviii 
Perjury,  232 

Perjury  on  an  affidavit  to  support  a  sum- 
mons to  shew  cause,  App.  xiv 
Peijuiy,  sufficiency  of,  200 
Perjury,  how  sustained,  296 
Copy  of  it  may  be  furnished  to  prisoner,  101 
Should  follow  words  of  statute,  261 
Copy  of,  to  be  supplied  to  prisoner  at  his  own 

cost,  161 
Threatening  to  accuse  of  an  infamous  crimen 

313 

Non-repair  of  a  road,  219 
Rescuing  a  convict,  App.  xiii 
Bobbery,  how  to  be  framed,  181 
Sending  tlueatening  letter,  434 

INDORSEMENT. 
Forgery  of,  210 

INDUCEMENT. 
Statement  of,  298 

INFORMALITY    IN    CORONER'S    IN- 
QUISITION,  1 

INFORMATION,  CRIMINAL. 
Against  a  magistrate,  249 

INQUISITION. 
Coroner's,  when  bad  for  informality,  1 

INSANE  PRISONER. 
Practice  as  to,  291, 446 
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INTENT. 
To  defraud,  by  a  banknipt,  proof  of»  818 

INTERLOCUTION. 
Pzactioe  as  to,  280 


JERSEY. 
Sentence  of  transportation  from,  193 

JUDGE. 

Prosecution  by,  denounced,  221 

JUDGMENT. 

Bringing  up  for,  practice  as  to,  144 
Judgment,  122 
Form  of,  342 

JURISDICTION 

Of  Cbntral  Criminal  Court. 

The  4  &  5  Wm.  4,  c.  36,  s.  13,  which  pro- 
Tides  that  no  indictment  for  misdemeanor 
shall  be  presented  to  the  grand  jury  under 
that  Act,  unless  the  prosecutor  he  bound  by 
teoognizance  to  prosecute,  or  the  accused 
be  committed  to,  or  detained  in,  custody,  or 
bound  by  recognizance  to  appear,  b  only 
directory,  and  consequentiy  the  Court,  un- 
der that  Act,  was  held  to  hare  jurisdiction, 
although  it  did  not  appear  on  the  indict- 
ment or  record  that  any  of  those  matters 
so  provided  for  by  the  13th  section  had 
been  done.  £>qy  cmd  Another  v.  Jlie  Queen, 
178 

Of  Admiralty,  158 

JURY. 

Challenge  of  the  array,  105 
Non-summoning  of,  under  stat.  3  &  4  Vict. 

e.  91, 105 
Challenge  of  the  roll,  105 
May  inspect  locus  in  quo,  231 
After  trying  the  felony,  should  be  re-sworn  to 

try  the  misdemeanor,  240 
Form  of  jury  process,  463 

JUSTICES. 
Taking  depositions  by,  491 

JUSTIFICATION. 

Plea  of,  in  an  indictment  for  seditious  libel, 
45 

JUVENILE  OFFENDERS. 

New  statute  on  (10  &  11  Vict.  c.  82,  Ap- 
pendix,  XXXVIIL) 


LARCENY. 

Where  property  was  temporarily  deposited  by 
the  owner  in  a  public  room,  and  was  taken 
away  by  the  prisoner  for  the  purpose  of 
exacting  a  reward  for  its  restoration,  the 
lury  being  of  opinion  that  he  would  not 
have  restored  it  without  such  reward : 
Held,  to  be  larceny. 

Semble  that  it  would  have  been  larceny  if, 
having  reasonable  grounds  for  believing 
that  tne  owner  meant  to  return  for  the 
property,  the  prisoner  took  it  intending 
absolutely  and  at  all  events  to  restore  i^ 
and  take  the  chance  of  any  reward  being 
given  him.    Beg.  v.  Sjpwyeon,  102 

Where  money  is  delivered  to  a  party  for  the 
purpose  of  obtaining  change  for  it,  and  he 
converts  it  to  his  own  use,  he  is  not  guilty 
of  larceny.    22^.  v.  Meynoldsy  170 

Where  the  evidence  against  two  prisoners, 
indicted  for  stealing  oats,  was  that  one  of 
them  took  the  oats  from  the  prosecutor)} 
sacks,  and  placed  them  under  a  cart,  and 
the  other  prisoner  came  up  a  few  minutes 
after  4ind  said,  ^^  It  is  all  right,"  and  put 
the  oats  in  a  eart,  and  took  them  to  nis 
house ;  on  the  objection  that  there  was  no 
evidence  to  connect  the  latter  with  the 
orinnaltakine: 

Held,  that  the  evidence  shewed  one  trans- 
action in  which  both  prisoners  concuned. 
Beg.  V.  Kelfy  and  Anmety  171 

Prosecutor's  horse  had  been  impounded. 
Prisoner,  pretending  that  he  had  been  sent 
by  the  prosecutor,  paid  the  pound-keeper^s 
d^and,  received  the  horse,  and  made  off 
with  it. 

Prisoner  was  indicted  for  larceny.  The 
indictment  had  two  counts  ;  one  laying  the 
property  in  the  prosecutor,  and  the  other  in 
the  pound-keeper : 

Held,  that  the  pound-keeper  was  a  ser- 
vant of  the  owner,  and  therefore  that  the 
ofience  was  larceny.  Beg,  v.  Smpsony  236 

Prisoner,  a  servant  of  B.,  a  horse-dealer,  was 
sent  by  him  to  prosecutor  to  deliver  a  horse. 
Prosecutor  asked  prisoner  to  sell  a  pony  for 
him  to  C.  for  61.  and  not  less.  JPrisoner 
took  the  pony  to  another  person,  sold  it  for 
3/.,  and  absconded  with  the  money : 

Held,  that  the  pony  was  in  the  custody 
of  the  prisoner  in  the  character  of  servant 
to  the  prosecutor,  and  that  it  was  not  in 
his  possession  as  bailee,  and  that  he  was 
therefore  guilty  of  larceny.  Beg.Y.Stanbwy, 
272 

A.  hiring  a  horse  and  riding  it  away  from  a 
liverv-stable,and  afterwards  selling  it,  can- 
not be  convicted  of  larceny  unless  he  had 
the  intention  of  stealing  the  horse  when  he 
origin^y  hired  it,  and  that  is  a  question 
for  the  jury.    B/eg.  v.  CoU,  340 


J 


fiS4 


INDEX. 


Finding. 

A  person  finding  property  which  has  no  mark 
upon  it  bv  which  the  owner  can  be  traced, 
is  yet  piilty  of  larceny,  if  he  appropriates 
it  to  his  own  use,  without  making  inquiries 
on  the  subject ;  unless  he  has  fair  reason  to 
belieye  that  the  property  has  been  aban- 
doned by  the  owner.    Beg.  v.  Coffin^  44. 

Indictment. 

The  prisoner  was  indicted  for  stealing  two 
cow-skins,  the  property  of  one  O'Brien. 
The  evidence  was,  that  the  cows  them- 
selves,  whose  skins  formed  the  subject  of 
the  present  indictment,  were  stolen  from 
him  while  they  were  alive. 

Qu(Brey  was  the  property,  qua  skins,  ever 
in  O'Brien  sufficiently  to  sustain  the  indict- 
ment ?    Reg.  V.  Barry ^  294 

Indictment — pROPSBTr. 

Upon  the  trial  of  an  indictment  for  breaking 
and  entering  a  parish  church,  and  stealing 
therein  a  certain  box  and  a  quantity  of 
silver  and  copper  coin,  it  was  proved  that 
the  box  was  an  ancient  box,  fixed  by 
screws  to  the  outside  of  a  pew  in  the  centre 
aisle  of  the  church ;  and  that  over  the  box 
was  an  ancient  board,  with  the  inscription, 
"Remember  the  Poor."  There  were  two 
locks  to  the  box;  but  no  evidence  was 
given  to  shew  in  whose  custody  the  keys 
were  kept,  or  that  the  money,  which  from 
time  to  time  had  been  dropped  into  the 
box,  had  ever  been  taken  out  by  the  church- 
wardens^  or  any  other  person,  for  the  pur- 
pose of  distribution.  In  different  counts 
the  property  was  laid  in  various  persons^ 
and  in  one  count  in  J.  N.  and  others.  It 
being  proved  that  J.  N.  was  the  vicar  of 
theparish. 

Held,  that  the  property  was,  at  all 
events,  well  laid  in  that  count.  Beg.  v. 
WortUy  and  Another^  82 

A«  B.,  a  married  woman,  as  she  was  walking 
along  a  road,  found  a  purse  lying  in  the 
road.  Shortly  afterwards,  and  before  she 
had  reached  ner  destination,  the  prisoners 
met  her,  and  robbed  her  of  the  purse : 
Held,  that  the  purse  was  rightly  described 
in  the  indictment  as  the  property  of  C.  B., 
C.  B.  being  the  husband  of  A.  n.  Reg,  v. 
SaUows  and  Another^  63 

LucRi  Causa* 

An  indictment  for  larceny  is  sustained  by 
evidence  that  the  prisoner,  being  in  the  ser- 
vice of  the  prosecutor,  improperly  took 
from  his  mastei^s  bam  a  (quantity  of  oats, 
with  the  intention  of  giving  them  to  his 
master's  horses,  and  not  of  applying  them 
to  his  own  use.  Beg.  y.  Privett  and 
Another,  iO 


Pawning. 

A.  pawned  B/s  coat  for  B. ;  on  the  followiiig 
day,  A.  having  proposed  to  B.  to  go  and 
reaeem  the  coat,  and  B.  having  expressed 
no  dissent,  A.  obtained  the  coat,  and  took 
it  away  with  him  to  a  place  eleyen  miles 
distant,  w^here  he  was  found  with  it  some 
days  after : 

Held,  that  if  A.  at  the  time  he  took  the 
coat  out  of  pawn  intended  to  depriye  B. 
of  the  use  of  it,  and  to  appropriate  it,  he 
was  guilty  of  larceny.  Jxeg.  y.  /^^arrow, 
287 

Post  Office. 

Mone^  and  envelopes  given  to  the  letter- 
carrier  of  a  village,  where  postK>ffice  orders 
are  not  granted,  to  take^  to  the  next  town 
with  the  letters,  and  exchan^  for  post- 
office  orders  there,  are  not  received  by  him 
in  the  course  of  ms  employment.  And  ia- 
asmuch  as  he  received  the  money  as  a 
bailee,  and  the  animus  furandi  arose  after 
he  had  the  legal  possession, — 

Held,  to  be  no  larceny.    Beg,  v.  Glasse^ 
236 

Recent  Possession. 

Where  property  of  insignificant  value  is 
traced  to  the  possession  of  the  prisoner 
fifteen  months  after  the  loss,  and  the  pri- 
soner gives  an  account  of  his  possession  of 
it  which  is  not  inconsistent  with  the  right 
of  the  prosecutor  to  it,  he  ought  not  to  be 
called  on  to  account  for  that  possession  in 
a  court  of  justice.  Where,  however,  the 
prisoner,  when  lost  propei'ty  is  found  in  hb 
possession,  and  identified  by  the  prosecutor 
after  so  long  an  interval,  claims  it  as  his 
own  property  by  right  of  purchase  made 
before  the  alleged  theft,  and  a  continuous 
possession  up  to  the  time  of  discovery,  he 
majT  be  called  on  to  account  for  that  po»> 
session,  notwithstanding  the  interval  whidi 
has  elapsed  between  the  loss  and  discovery, 
for  then  he  disputes  the  identity  of  the 
thing  found  with  that  lost.  Beg.  v.  j^m»m,270 

Of  a  post-office  letter,  6, 142 

Venue  in  sheep-stealing,  283 

Absence  of  proof  of  prosecutor's  name  in  au 
indictment  for,  354 

LIBEL. 

The  special  plea  of  justification  given  by  the 
Stat.  6  &  7  Vict  c.  96,  s.  6,  cannot  be 
pleaded  to  an  indictment  for  a  seditions 
libel. 

Such  plea  can  only  be  pleaded  in  justifi- 
cation of  a  private  or  personal  libel.  Beg.r, 

Indictment  for^  with  plea  of  justificadon^ 

App.  xxix. 
Changing  venue  in  a  prosecution  for,  175 
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LOCUS  IN  QUO. 

Inspection  of  by  jury,  allowed,  231 

LUCRI  CAUSA. 

Bamlng  a  post-office  letter,  6 
In  larceny,  40 

LUNATIC. 
Indictment   for  ill-treating,   sufficiency  of. 

Indictment  for  neglecting,  under  8  &  9  Vict. 
c.  126,  s.  77,  App.  xix. 


MAGISTRATE. 
Criminal  information  against,  249 

MALICIOUS  INJURY. 

Etidbnce. 
Upon  an  indictment  for  malicious  injui^ 
under  stat.  7  &  8  Geo.  4,  c.  90,  s.  6,  it  is 
not  necessary  to  shew  malice  against  the 
owner  of  the  property  injured,  the  stat. 
1  Vict.  c.  90,  8.  2,  naying  made  no  differ- 
ence in  that  respect.  72^.  v.  Tivey^  99* 

MANSLAUGHTER. 

Upon  a  trial  for  manslaughter,  where  it  ap- 
pears by  the  evidence  that  the  assault 
proved  had  no  connection  with  the  death  of 
the  individual,  it  is  competent  to  the  jury 
to  find  the  defendant  guilty  of  an  assault 
under  the  7  Wm.  4  &  1  Vict.  c.  85. 

Semble,  that  this  statute  applies  as  well 
to  coroners'  inquisitions  as  to  indictments. 
Jleff.  V.  King  and  Othet'Sy  05 

If  each  of  two  persons  be  driving  a  cart 
furiously  along  the  public  road,  and  in- 
citing and  encouraging  each  other  so  to  drive, 

'  and  one  of  the  carts  runs  over  a  man  and 
kills  him,  both  are  guilty  of  manslaughter, 
the  one  as  principal  in  the  first  de&;ree,  the 
other  as  j>rincipal  in  the  second  degree. 
Reg,  V.  Swindauand  Awahery  141 

A  driver  of  a  spring  cart,  standing  in  the  cart 
and  driving  alon^  a  public  road  without 
mns,  but  not  driving  furiously,  when  a 
child  runs  across  the  road  before  the  cart, 
and  is  killed  by  the  wheel  passing  over  it, 
is  not  guilty  of  manslaughter,  unless  he 
could  have  saved  the  life  of  the  child  if  he 
had  been  driving  with  reins  in  his  hand. 
R^.  V.  Dalhway^  273 

l)n  the  trial  of  an  indictment  for  man- 
slaughter, alleging  tlie  cause  of  death  to 
have  been  blows  inflicted  on  the  deceased,  it 
appeared  in  evidence  that  a  fight  had  taken 
place  between  him  and  one  of  the  prisoners, 
the  others  being  present^  aiding  and  abet- 


ting, but  that  the  death  arose  from  the 
effects  of  intoxicating  liquors  taken  at  the 
time  and  subsequently  oy  the  deceased : 
Held,  that  the  prisoners  might  be  con- 
victed of  a  common  assault  under  the  above 
statute.    JR^.  v.  Aufy  and  Others,  282 

ACCESSOBT  BBFOBE  THE  FaCT. 

Upon  an  indictment  against  two  for  man- 
slaughter by  administering  poison,  charging 
both  as  principalB,  it  appeared  that  tlie  pri- 
soners had  agreed  to  aaminister  the  poison, 
not  for  the  purpose  of  killing,  but  to  make 
the  deceased  remain  at  home,  and  in  order 
to  reform  his  habits  ;  and  that  one  of  the 
prisoners  was  not  present  when  the  poison 
was  administered. 

Quasre,  whether  one  should  not  have  been 
indicted  as  accessory  before  the  facti  SemUe, 
per  Parke,  B.,  that  she  ought ;  per  Pat- 
teson,  J.,  that  she  ought  not.  JReff.  v.  Smith 
and  Another,  2SS 

Evidence  of. 

A  drunken  man  went  into  a  shop,  and  in  a 
joke  seized  a  boy  round  the  neck  and  began 
spinning  him  round  until  they  got  togeuier 
into  the  street.  The  boy  having  at  length 
broken  away,  the  prisoner  in  consequence 
staggered  into  the  road,  and  fell  against  a 
woman  who  was  passine,  knocked  her 
down,  and  she  shortly  after  died  of  the 
injuries  she  had  received.  It  appeared  that 
the  boy  made  no  resistance  to  the  prisoner's 
treatment  of  him,  believing  that  it  was 
merely  done  in  play  : 

Held,  that  there  was  no  evidence  to  sup* 
port  a  charge  of  manslaughter.  Reg,  v. 
Bruce,  262 

Coroner's  Inquisition  for. 

By  exposing  a  child,  App.  xvi.' 

By  a  firework-maker,  for  an  explosion,  in- 
dictment for,  App.  ii. 

By  the  engineer  of  a  steamboat  for  negligently 
managing  the  engine,  indictment  for,  App.  ii. 

By  hydropathic  treatment,  indictment  for, 
App.  XX. 

Coroner's  inquisition  in  informal,  1 

MARRIAGE. 

With  deceased  wife's  sister  void,  381 
Proof  of,  in  bigamy,  432 

MARRIAGE  LAW. 

Protestant  and  Roman  Catholic. 
Under  the  stat.  7  Si  S  Vict.  c.  81,  a  Roman 
Catholic  priest  celebrating  a  marriage  be- 
tween two  Protestantsis  j^ilty  of  a  felony, 
and  does  not  come  withm  any  of  the  ex- 
emptions contained  in  the  45th  section  of 
the  Act. 

SembUy  that  marriages  which  are  in- 
valid by  the  19th  Geo.  2,  c.  13,  are  ahso 
unlawful    Reg.  y.  Taggort,  50 
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MASTER  AND  SERVANt. 
In  larceny,  272 

MATERIALITY. 
In  indictment  for  peijiuy,  246 

MERCHANT  SEAMEN*S  ACT. 

In  an  indictment  for  falsely  answering  the 
questions  requiired  to  be  put  to,  and  answered 
by,  an  applicant  for  a  registry  ticket,  it  is 
necessary  to  aver  and  prove  that  the  ques- 
tions were  put  in  the  very  words  of  the  sta- 
tute.   Reg.  V.  ZiKM?,  166 

MERCHANT  SEAMAN'S  TICKET. 
Trafficking  in,  incGctment  for,  precedent  of,, 
.    App.  i. 

MERGER. 
Of  misdemeanor  in  felony,  365 

MINOR. 
Proof  of  marriage  in  bigamy,  183 

MISDEMEANOR. 

Indictment  for  ill-treating  a  lunatic,  17 
Practising  as  an  attorney,  not  being  qualified^ 

36 
Arrest  in,  may  be  made  on  a  Sunday,  96 
Practice  on  trial  of,  after  felony,  240 
On  an  indictment  for,may  be  convicted  tliough 

felony  proved,  366 

MISNOMER. 

In  an  indictment,  227 

MURDER. 

iNniCTlEBNT. 

Where  A.  is  indicted  for  the  murder  of  his 
wife  by  kicking  her,  and  a  snrgeon  admi- 
nistered branay  to  her  as  a  restorative, 
some  of  which  went  the  wrong  way,  and 
entered  her  lungs,  and  might  have  caused 
death, — 

Held,  sufficient  to  all^  in  the  indict- 
ment, as  the  cause  of  death,  the  blow 
which  rendered  the  application  of  the 
brandy  necessary.    iZ^.  v.  Mclntyre^  379 

Indictmbkt — Shooting. 

An  indictment  for  murder  charged  thait  the 
prisoner,  ^  a  certain  musket  of  the  value, 
&C.,  then  and  there  charged  and  loaded  witli 
gunpowder  and  one  leaden  bullet,  &c.,  to, 
against,  and  upon  the  said  M.  G.,  then  and 
there  feloniously,  &c.,  did  shoot,  discharge, 
and  send  forth ;  and  that  the  said  Ma  S. 
(the  prisoner)  with  the  leaden  bullet  afore-; 
said,  out  of  the  musket  aforesaid,  then  and' 
there  by  the  force  of  the  gunpowder  soi 


shot,  discharged,  and  sent  forth  as  aforesaid, 
the  said  M.  G.,  &c.,  did  strike,  woand,  and 
penetrate,  giving  to  the  said  M.  G.,  then 
and  there,  with  the  leaden  bullet  aforesaid, 
so  as  aforesaid  shot,  discharged,  and  seat 
forth  out  of  the  musket  aforesaid,  Src^  oaie 
mortal  wound :" 

Held,  that  the  indictment  was  sufficientlT 
certain  as  to  the  cause  of  death,  inasmuch 
as  if  the  words  ^send  off,**  as  applied  to 
the  musket,  necessarily  meant  that  it  was 
used  as  a  missile,  they  might  be  rejected  as 
surplusage.    Reg,  ▼.  StoieSy  486 

If  a  person  engaged  in  a  felonious  attempt  to 
procure  abortion  does  an  act  which  causa 
the  premature  birth  of  a  child,  at  a  period 
when  it  cannot  maintain  an  existence  sepa- 
rate from  and  independent  of  the  motner 
for  anv  considerable  time,  and  tiie  child, 
being  bom  alive,  does  afterwards  die  in 
consequence  of  its  premature  birth,  the 
person  so  acting  is  guilty  of  the  murder  of 
that  child.    iS^.  ▼.  ^«tf,  600 

Indictment  for,  objections  to,  122 


NEW  TRIAL,  1. 

Practice  as  to,  146 

NIGHT  POACHING. 

Evidence  in,  186 
Indictment,  240 

NOLLE  PROSEQUI 
Cannot  be  entered  alter  eertiorariy  without 
leave  of  the  Attoniey-^jreneral,  184 

NOTICE  TO  PRODUCE^  239 

NOXIOUS  THING. 
Definition  of,  in  abortion,  223 

NUISANCE. 

Indictment  for,    by  exposing   a   glandereJ 
horse,  App.  xviii. 


OFFENSIVE  WEAPON. 

What  is,  in  night  poaching,  240 

OFFICES,  SALE  OF. 

The  sale  of  a  cadetship  in  the  East-Indui 
Company's  service  is  an  offionce  within  tbe 
Stat.  49  Geo.  3,  c.  126,  ss.  3  &  4.  lUff.  v. 
CkarrkU  md  (MkerJf,  363 
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OUTHOUSE. 
IHfinition  of,  in  arson,  186 

OUTLAWRY. 
Bevenal  of,  for  misdemeanor,  91 

OVERT  ACT. 
In  conspiracy,  386 

PARDON. 

Prisoner  had  been  convicted  of  felony  in 
1842,  sentenced  to  transportation,  sent  to 
ihe  hulks,  and  in  February,  1846,  dis- 
chaiged-  with  a  ceriificate  of  a  £ree  pardon. 
He  was  now  indicted  for  stealing  a  horse 
on  26th  of  February,  1841 : 

Held,  that  the  pardon  was  not  a  bar  to 
this  indictment,  as  it  was  expressly  limited 
to  another  felony.    Beg,  y.  Marroa,  243 

PERJURY. 

A  deputy  registrar  of  the  Court  of  Bank- 
ruptcy has  authority  to  administer  the  oath 
to  a  party  making  an  affidavit  of  debt 
under  sec.  8  of  1  &  2  Vict,  c  110.  lUnf.  v. 
Dimfi,267 

InniOTKBirT* 

Ati  indictment  for  peijury,  aU^d  to  have 
been  committed  in  an  affidavit  filed  in  sup* 
port  of  a  rule  tiin  obtained  in  the  Court  of 
Queen's  B^ch,  stated  that  a  certain  action 
or  cause  was  depending;  and  that  the 
plaintiff  had  caused^ an  application  to  be 
made  to  the  Rt.  Hon.  Thomas  Lord  Den- 
man,  Lord  Chief  Justice  of  her  Majesty's 
Court  of  Queen's  Bench,  and  the  other 
judges  of  the  said  couit^  and  the  said 
jud^  of  the  said  court  granted  a  rule  nisi; 
which  rule,  or  an  office  copy  thereof,  is  in 
the  words  and  figures  followmg."  The  in- 
dictment then  set  out  the  rule,  which 
ended,  as  usual,  with  the  words^  ^  By  the 
Court:'* 

Held,  that  the  indictment  was  bad,  for 
not  stating  that  the  application  for  a  rule 
had  been  made  to  the  Court  of  Queen's 
Sench. 

Held,  also,  that  if  the  allegation  that  an 
^action  or  cause"  was  depending  was  bad 
for  uncertainty,  it  ought  to  be  taken  ad- 
vantage of  by  demurrer ;  but  arnUe  that  it 
was  not.  R^.  v.  White^  232 
An  indictment  for  peijury,  aUeged  to  have 
been  committed  upon  the  taldng  of  an  in- 
qnisitian  before  a  coroner,  stated  that  ^  it 
tnen  and  there  became  and  was^  upon  the 
takinff  of  the  said  inquisition,  a  material 
question  whether  A.  B.  had  done  the  duty 
of  one  W.  P."  &c.  :— 

Held,  that  this  sufficiently  imported  that 


the  question  was  material  to  the  subject- 
matter  of  ihe  inquisition* 

An  indictment  for  perjury  alleged  the 
question  upon  the  answer  to  which  the  per- 
luxy  was  assigned  to  have  been,  ^  whether 
T.  K.  had  done  the  duty  of  one  W.  P.  on 
the  night  of  Monday,  the  29th  day  of  June, 
in  the  year  1846." 

Quofrey  whether  the  time  so  laid  was  suf- 
ficient after  verdict  ?  Beg.y.Kimptm^^&Q 
Indictment — ^Vartance. 

An  indictment  for  perjury  stated  that  upon 
the  execution  of  a  wnt  of  trial  certain 
issues  came  on  to  be  tried  before  W.  H^ 
Esq.,  and  T.  S.,  £s^.,  then  being  ^eriflb 
of  London.  The  trial,  in  fact,  took  place 
before  the  secondary : 

Held,  that  the  Court  was  bound  to  take 
judicial  notice  that  the  sherifF  has  power  to 
appoint  a  deputy  or  under-sheriff;  and 
that  the  secondary  is  the  deputy  of  the 
sheriff  of  London ;  that  the  acts  of  the 
under-sheriff  are  those  of  the  sheriff,  and 
that  the  allegation  was  therefore  correct 

Held,  also,  that  the  allegation  that  cer- 
tain issues  came  on  to  be  tried,  and  weve 
tried,  was  sufficiently  proved  by  the  pro- 
duction of  the  record,  with  the  pogtea  in- 
dorsed thereon,  although  the  postea  stated 
the  verdict  of  the  jury  upon  one  only  of 
two  issues  joined  on  the  records 

The  assignment  of  perjury  was  follows : 

'^That  &e  said  J.  S.  took  his  corporal 
oath,  &c,  and  did  fiilsely,  &c.,  depose,  &c., 
in  substance  and  to  the  effect  following, 
vi2. :  that  he  then  thought  that  the  worus 
in  red  ink  were  not  his  writing,  and  that 
he  had  not  in  the  presence  of  D.  written 
the  said  words,"  with  an  averment  of  the 
materiality  of  the  questions,  and  an  as- 
signment that  in  truth  and  in  fact,  when 
he  so  deposed,  he  thought  that  the  words 
so  written  in  red  ink  were  his  writing,  and 
that  he  had,  in  the  presence  of  D.,  written 
the  words : 

Held,  that  it  was  no  objection  to  the 
indictment  that  the  defendant  had  sworn 
only  ^t  ^'he  thoufi'ht"  the  words  were 
not  his  writing ;  ana  that  the  latter  part 
of  the  false  statement  as  to  the  presence  of 
p.  was  not  necessarily  immateriaL  Beg.  r. 
SchUnngery  200 

Indictment  for,  form  of,  137 

Indictment  for  an  affidavit  to  support  a  8um- 

moni^  to  shew  cause,  App.  xiv. 
Evidence  in,  174 

PIRACY. 
By  Stat.  11  &  12  Wm.d,  c7,  s.  9, it  is  enacted, 
that  *'  if  any  ftoflman  or  mariner  shaU,  in 
any  place  where  the  Admiral  has  jurisdic- 
tion, betray  his  trusty  and  turn  pirate, 
enemy,  or  rebel,  and  piratically  and  feloni- 
ously run  away  with  hia  or  their  ship  or 
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ihipsy  &c. ;  or  if  any  person  shall  lay  vio- 
lent hands  on  his  commander,  whereby  to 
hinder  him  from  fighting?  in  defence  of  his 
ship  and  goods  committed  to  his  trust,  or 
shall  confine  his  master,  or  make,  or  endea- 
vour to  make,  a  rerolt  in  his  dhiip,  he  shall 
be  adjudged,  deemed,  and  taken  to  be  a 
pirate,  felon,  and  robber,**  &c. 

In  an  indictment  under  this  statute,  it  is 
no  justification  that  the  conduct  of  the  cap- 
tain had  been  unreasonable  or  vexatious, 
or  that  his  orders  had  been  unjust 

But  if  the  conduct  of  the  captain  was 
sndi  as  to  afibrd  reasonable  ground  for  con- 
cluding that  unless  the  men  had  imprisoned 
him,  the  crew,  or  some  one  or  more  of  them, 
would  have  been  in  danger  of  their  lives, 
or  of  sufierinff  some  mevous  bodily  harm 
from  his  conduct,  it  is  an  answer  to  such 
an  indictment.     Reg,  v.  Bote  and  Others. 

PLEADING. 

AfdxefoM  acquit,  59 

Justification  in  an  action  for  seditious  libeL 

45 
Pregnane^,  261 

When  prisoner  stands  mute,  practice  of,  263 
Misnomer  in  indictment,  354 
Several  counts^  463 

POACHING. 
Commencement  of  prosecution  for,  436 

POISON. 
Indictment  for,  by    selling  poisonous  ber- 
ries, 4 

POSSESSION,  RECENT. 
In  larceny,  270 

POST-OFFICE. 

A  letter  enclosing  a  half-sovereign,  and  ad- 
dressed to  a  fictitious  person,  was  posted  at 
a  receiving-house  by  the  authorities  of  the 
Post-Office^  for  the  mere  purpose  of  testing 
the  honesty  of  the  prisoner,  who  was  in 
their  employ,  and  through  whose  hands  it 
would  pass  m  the  ordinary  course  of  busi 


Held,  that  this  Was  a  ^  post-let4er,'' 
within  the  1  Vict.  c.  36 ;  overruling  jR.  v. 
G^ordffMT  (1  a  4*  iT.  628>.  Beg.y.Yomg^ 
142 

Larcent  of  Lsttbr. — ^LucBi  Causa. 

A  servant  about  to  quit  the  service  of  her 
mistress  applied  to  another  person  for  a  situ- 
ation, and  was  promised  an  engagement  if 
the  answer  of  her  former  mistr^  to  a  letter 
in<]^uiring  as  to  her  character  should  be 
satisfactory.  That  letter  was  written  and 
posted  ;  but  the  servant,  having  been  in  the 
mean  time  dismissed  by  her  former  mis- 


tress, and  told  that  she  would  not  give  her  m 
character,  went  to  the  post-office  and  ap> 
plied  for  her  mistress's  letters,  which  were 
given  to  her.  She  then  toolc  from  the  Kst 
the  letter  containing  the  inquiry  as  to  her 
character,  and  burnt  it.  The  rest  she  sent 
to  her  mistress.  Upon  an  indictment  for 
etealiuff  a  post-letter,  held  that  she  waa 
properly   convicted.      Reg.    v.   BUsdbA 

Larceny  from,  236 

PRACTICE. 

The  Court  will  not  permit  a  demurrer  to  be 
opened  even  in  a  prosecution  at  the  suit  of 
tne  Queen,  by  any  member  of  the  Inner 
Bar,  except  the  Attorney  or  SoUcitop-Ge^ 
neral.    Reg.  v.  Dwfy^  45 

Arrbst. 

On  criminal  process,  in  all  misdemeanors,  the 
person  indicted  for  the  offence  is  liable  to 
be  arrested  on  Sunday.  Rawiins  v.  .ElUs 
and  Othen,  96 

Challbkob  of  the  Array  of  Jurobs. 

In  a  criminal  case  the  array  was  challenged, 
on  the  grounds  that  the  jurors  were  not 
summoned  six  days  before  the  .opening  the 
commission,  nor  six  days  before  they  were 
to  attend.  That  the  names  of  the  jurors 
were  not  specified  in  a  warrant  to  the  sum- 
moning officer  signed  by  tlie  sheriff.  That 
the  jurors  were  not,  in  fact,  summoned  to 
the  assizes.  That  no  original  summons 
signed  by  the  sheriff  was  executed  to  the 
summoning  officer.  That  names  of  persona 
were  returned  on  the  jury-panel  which 
were  not  contained  in  the  jurors'  book  for 
the  current  year.  That  a  competent  num-> 
her  of  jurors  on  the  panel  were  not  sum- 
moned in  manner  ana  form  required  by  the 
statute.  That  there  were  not  thirty-six  of 
the  jurors  on  the  panel  summoned  six  days 
at  least  before  the  day  on  which  they  were 
to  attend.  Challenges  to  the  {>oll  were  ten- 
dered, on  thegrouna  that  certain  jurors  had 
not  been  duly  summoned  to  attend,  pui^ 
suant  to  the  stat.  3  &  4  Wm.  4,  c.  91,  and 
also  that  their  names  were  not  specified  in 
a  warrant  or  mandate  sirned  by  the  sheriff^ 
or  under-sheriff,  directed  to  the  summoning 
officer: 

Held,  that  these  several  challenges  were 
insufficient  in  law.  Hi^es  and  Rice  v.  7%e 
Queen,105 

Bill  of  Excbptions. 

A  bill  of  exceptions  does  not  lie  in  a  capital 
case.    R^*  v.  Rice  and  Another y  118 

Brikoiko  up  for  Judombnt. 
Where  the  prosecutor  refused  to  bring  up  for 
judgment  the  defendanti^  who  had  be» 
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taken  upon  a  eo.  jo.  after  a  oonvictioii  for 
libel,  and  were  detained  in  Whitecross- 
Btreet  Prison,  the  Court,  on  the  motion  of 
the  visiting  jastices«  granted  a  hdeas  to 
bring  them  up  the  first  day  of  the  ensuing 
term,  requiring  notice  to  be  given  to  the 
prosecutor.    Reg,  y.  Adamt^  144 

Cbrtiobari* 

Where  an  indictment  had  been  found  at 
rions  for  an  offence,  which,  by  the  5  &  6 
Vict,  c  S8,  the  Sessions  is  incompetent  to 
inquire  into,  a  eertiorari  to  remove  tiie  in- 
dictment into  this  court,  and  a  habeas 
corpus  to  bring  up  the  defendant  from  the 
Queen's  prison  to  take  his  trial,  were 
granted  by  order  of  the  Court  Form  of 
the  order. 

SembUy  a  judge  at  chambers  has  no  authority 
to  make  the  order,  but  the  application  must 
be  made  to  the  judges  of  the  Central  Cri- 
minal Court,  while  sitting  as  such.  Reg.  v, 
PhtUipt  and  Others,  114 

Changing  Ybnue. 

The  Court  has  no  power  to  change  the  venue 
in  a  criminal  case,  nor  will  they  order  a 
suggestion  to  be  entered  on  the  roll  to  change 
the  place  of  trial  in  an  information  &t 
libel,  on  the  ground  of  inconvenience  and 
difficulty  in  securing  the  attendance  of  de- 
fendant's witnesses.  Reg.  y.  Hon,  F. 
Cavendish,  175 

Commission  to  Examine  Witnesses. 

In  a  criminal  information  against  a  parish  for 
the  non-repair  of  a  highway,  this  Court 
has  no  jurisdiction  either  at  common  law 
or  by  Stat.  1  Wm.  4^  c.  22,  to  issue  a  com- 
mission for  the  examination  in  the  country 
of  a  material  witness,  sworn  to  be  bed- 
ridden. Such  jurisdiction  is  by  the  stat. 
1  Wm.  ^  c.  22,  confined  to  ^  actions''  de- 
pending in  the  courts  of  law  at  Westmin- 
ster.   Reg.  v.  UpUn  St.  Leonard,  254 

Counsel. 

Where  two  prisoners  are  jointly  indicted, 
and  the  second  in  the  indictment  only  is 
defended  by  counsel,  the  latter  will  be  per- 
mitted to  address  the  jury  before  the  other 
makes  his  statement,  notwithstanding  the 
rule  established  in  Reg.  v.  Richards  and 
Others  (1  Cox,  C.  C.  62).  Reg.  y.  Hazel 
andBird,3SI^ 

It  is  improper  for  counsel  for  a  prisoner  to 
suggest  to  a  jury  to  recommend  a  prisoner 
to  mercy.    Reg.  v.  Melniyre,  379 

Where  counsel  for  the  prosecution,  intending 
to  put  in  evidence  in  reply,  begins  his  reply 
to  the  jury  before  doing  so,  per  ineuriam,  he 
ought  not  therefore  to  he  debarred  from  the 
right  to  put  in  his  evidence  in  the  usual 
course.    R^.  y.  WhUe,  192 


Queen's  Counsel. 
Queen's  counsel  cannot  be  of  counsel  for  the 
defendants  in  a  trial  of  a  criminal  informa- 
tion without  license  from  the  Crown,  and 
an  application  for  a  license  is  not  sufficient 
Queen's  counsel  cannot  appear  until  such 
license  has  actually  arrived.    Reg.  y.  RarP- 

Examinations. 
It  is  the  duty  of  the  magistrates'  clerk,  in 
taking  the  examination  of  a  witness  of 
weak  intellect^  to  insert  m  the  depositions 
the  questions  of  the  magistrate  as  to  the 
witness's  comprehending  to  take  an  oath, 
and  the  witness's  replies.  Reg.  w.  Painteri 
244 

Grand  Jury.— -Witness. 
Where  a  witness  is  too  ill  to  attend  at  the 
assizes,  but  the  prisoner  has  communicated 
his  intention  to  plead  fifuilty,  the  grand 
KnowU 


jury  may  act  upon  their  l^nowiedge  oftiiat 
fact,  and  find  a  true  bilL    Reg.  y.  Tong, 


290 

Indictment. 
In  a  case  of  felony,  where  the  indictment  is  of 
great  length,  the  Court  will,  in  the  absence 
of  any  objection  on  the  part  of  the  prose- 
cutor, direct  the  clerk  of  the  Crown  to 
^^!?  *^®  Priwner  with  a  copy  of  it.  Reg. 
y«  Qrace,  101 

Copy  of  Indictment. 
Though  the  Court  may  pennit  a  defendant  in 
a  case  of  fdony  to  have  a  copy  of  the  hi- 
dictments  found  against  him  where  they 
are  voluminous,  and  the  prosecutor  does 
not  object,  the  defendant  must  take  out  the 
copy  at  his  own  expense.    Reg.  y.  Grace^ 

Insane  Prisoner. 


Course  of  proceeding  where  a  prisoner  is  in- 
dicted, who  has  been  removed  by  a  Secre- 
tary of  State's  order  to  the  county  asylum, 
in  consequence  of  insanity*  Reg.  y.  Dw^ 

Where  a  bill  had  been  found  against  an  in- 
sane prisoner  for  murder,  and  he  had  been 
removed  by  order  of  the  Secretary  of  State 
to  the  County  Lunatic  Asylum,  and  the 

governor  of  the  asylum  hadT  made  an  affi- 
avit  that  he  was  in  a  hopeless  stjite  of  in- 
sanity, the  Court  will  neverthe]es!^  reouire 
that  he  be  brouj^ht  up>  and  his  alleged  in- 
sanity inquired  into  by  a  jury,  unkas  it  be 
shewn  that  it  would  be  dangerous  to  bring 
him  into  court,  and  in  that  case  the  Court 
will  aUow  the  witnesses  their  cosfSj  and 
bind  them  over  to  appear  when  calkd  upon* 
R^.  y.  Dwerry house,  446 

Inspection  of  Locus  in  Qdo, 

Inspection  by  the  jury  of  the  locus  in  qm  wU] 


m 
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be  directed  by  the  Court  In  a  criminal  case. 
B(^.  V.  Whalle^,  231 

PlKA   of  PllBONANCr. 

*Wliere  a  woman  who  had  been  condemned  to 

*  death  did  not,  when  called  upon  to  say  why 
execution  should  not  be  done  upon  her, 
plead  her  pregnancy,  the  Court  would  not 
permit  that  question  to  be  formally  inquired 
into,  at  the  suggestion  of  her  counsel  that 
she  was  in  fact  with  child.  Reg.  r.  HwUy 
261 

Prisoner  sTANDiira  Mutx. 

Smble,  that  where  a  jprisoner  on  being  called 
upon  to  plead  remains  mute,  the  Court  can- 
not hear  eyidence  to  prove  that  he  does  so 
through  malice^  ana  then  enter  a  plea  of 
not  guilty  under  the  7  &  8  Greo.4,  c.  ^s.  2  ; 
but  a  jury  must  be  empanneUed  to  tiy  the 
question  of  malice,  and  it  is  upon  their 
finding  that  the  Court  is  authorized  to  enter 
the  plea.    R^,  v.  Imiel,  263 

Production  of  Document. 

Where  a  letter  is  produced  at  a  trial,  under  a 
notice  to  produce  and  a  demand  for  its  pro- 
duction by  the  opposite  counsel,  into  wnose 
hands  it  is  delireied : 

Held,  that  the  counsel  calling  for  it  is 
bound  to  put  it  in,  notwithstandmg  that  he 

.  has  not  read  it  before  declining  to  do  so. 
Smith  y.  Brown,  278 

Prosecution  by  the  Court. 

The  fiction  of  law  in  criminal  cases  is,  that 
the  judge  is  counsel  for  the  prisoner. 

It  is  a  violation  of  this  prmciple,  and  in- 
decent, to  constitute  the  judge  counsel  for 
the  prosecution,  and  leave  him  to  make  out 

*  from  the  depositions  a  case  against  the  pri- 
soner. 

Therefore,  all  prosecutions  in  criminal 
cases  ought  to  be  conducted  by  counsel^  and 
the  Court  will  in  all  cases  direct  the  deposi- 
tions to  be  handed  to  some  counsel  for  that 
purpose.    Retf.  v.  Pag9, 221 

Record.— Error. 

A  prisoner  was  found  guilty,  under  1  Vict, 
c.  86,  on  one  count,  of  fixing  at  with  intent 
to  murder,  and  on  another,  of  inflicting  an 
injury  dangerous  to  life  with  same  intent. 
Upon  the  record  a  separate  judgment  and 
award  of  execution  was  entered  upon  each 
count : 

Held,  that  judgment  was  rightly  so  en- 
tered. 

Held  also,  that  in  a  count  upon  the  se- 
cond section  of  the  statute  1  Vict.  c.  85,  it  is 
not  necessary  to  aver  that  the  acts  which 
are  alleged  as  the  means  whereby  the  injury 
is  charged  to  have  been  inflicted,  have  been 
done  **  feloniously." 

It  is  enough  to  aver  upon  the  record  that 


the  jury  were  commanded  to  come  before 
the  ^*  justices  and  commissioners  aforesaid 
at  the  assiees,"  without  specifying  more 
particularly  the  style  of  the  courts  or  the 
commission  under  which  the  judges  act. 
Hc^es  <md  Rice  v.  The  Queen,  105 

Recognizances. 

Where  a  prisoner  on  bail  has  made  defanlty 
the  reoogmzance  of  the  prosecutor  may  be 
enlarged  tiU  the  apprehension  of  the  pri- 
soner. The  Court  has  no  power  to  inake 
an  order  on  the  countv  treasurer  for  the 
interlocutory  costs  of  tne  prosecution,  and 
will  not  make  any  till  the  trial  has  actually 
taken  place.    Re  Young^  280 

Taking  Depositions. 

A  deposition  taken  in  an  adjoining  room  to 
that  in  which  the  magistrates  sit,  by  die 
magistrates'  clerk,  in  the  presence  of  the 
prisoners^  the  witness  not  bein^  sworn,  and 
afterwards  read  over  to  the  witness  before 
the  magistrates,  in  the  presence  of  the  pri- 
soners, the  witness  bein^  then  sworn  to  the 
truth  of  his  deposition,  is  admissible.  Bat 
Rolfe,  B.,  condemned  the  practice.  Reg.Y, 
Calvert,  ^l 

Trial  at  Bar« 

A  private  prosecutor  is  not  entitled  as  of 
course  to  a  trial  at  bar,  though  the  charge 
is  a  serious  one  and  the  pleadiiura  are  un- 
usually voluminous.     R^.  v.  Graeey  162 

As  to  New  Trial. 

If  there  are  grounds  for  a  new  triaL  as  to  oile 
of  the  defendants,  all  having  been  oon- 
victed,  the  Court  must  grant  a  new  trial  as 
to  aU,  however  weU  satisfied  they  may  be 
witii  the  verdict  as  to  the  others. 

Seeus,  if  some  have  been  acquitted*  Beg, 
V.  Gamp&rte  and  Others,  145 

Writ  op  Error. 

Upon  an  application  to  amend  the  return  to 
a  writ  of  error,  upon  a  judgment  of  the 
Court  of  Oyer  and  Terminer,  the  Court  d 
Queen's  Bench  declined  to  decide  whether 
they  could  make  the  amendment,  but  en- 
larged the  time  for  hearing  the  aigameiit 
upon  the  writ  of  error,  to  give  an  opportor 
mty  of  applying  to  the  Court  below. 

The  Court  reused  to  allow  the  plaintiff 
in  error  costs.    R^aUs  v.  ITie  Queen,  80 

Witness. 

The  Court  will  not  postpone  a  trial  in  order 
that  a  witness  only  six  years  of  age,  and  too 
young  to  comprehend  the  meaning  of  an 
oath,  may  be  instructed. 

/Semble,  otherwise,  if  the  incompetency 
arose  from  want  of  education,  and  not  from 
immaturitv. 
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A  statement  by  a  child  on  whom  an  of- 
fSence  had  been  committed,  and  who  was 
herself  incompetent  to  take  an  oath,  is  in- 
admissible.   Reg.  V.  Nkkoku,  136 

^Nliere  there  are  witnesses  on  tlie  back  of  the 
indictment  who  hare  not  been  called,  the 
prisoner  may  insist  on  their  being  pnt  into 
the  box  as  the  witnesses  of  the  Crown,  in 
order  that  they  may  be  cross-examined  on 
his  behalf.    Reg.  ▼.  Barky,  191 

List  of  sentences  granted  by  the  Clerk  of  the 
Assize  to  the  gaoler  is  not  evidence,  169 

Affidavit  in  criminal  information,  240 

HabMi  eorpuSy  193 

On  indictment  for  non-repair  of  a  highway, 
184 

In  identification,  296 

In  indictment  in  the  Central  Criminal  Court, 
137 

Indictment  for  murder,  122 

Trial  of  misdemeanor  after  felony,  240 

Misnomer  in  indictment,  354 

In  an  indictment  for  seditious  libel,  45 

Pardon,  operation  of,  242 
*  Notice  to  produce,  239 

Plea  of  pregnancy,  261 
'  As  to  prisoner's  statement,  487 

As  to  putting  in  prisoner's  statement,  192 

Prisoner  standing  mute,  263 

Where  prisoner  should  be  left  to  his  writ  of 
error,  172 

Quarter  Sessions,  342 

In  indictment  for  rape  on  a  child  under  ten, 
may  be  found  guilty  of  an  assault^  226 

Right  df  reply,  192 

Writ  of  error  on  a  judgment  of  outlawry  in  a 
misdemeanor,  91 

As  to  writ  of  trial,  200 

Venue,  264,  357 

As  to  recalling  witnesses,  174 

Deposition  of  absent  witness,  261 

PRECEDENTS. 

Indictment  under  7  &  8  Vict.  c.  112,  s.  21, 

for  trafficking  in  merchant  seamen's  tickets, 

App.  i 
Indictment  under  3  &  4  Vict.  c.  97,  s.  15,  for 

throwing  a   stone  upon  a  railway,  and 

thereby  endangering  hfcy  App.  iii 
Indictment  for  murder  by  seinng  poisonous 

berries  as  good  and  wholesome  food,  App. 

iv 
Indictment  of  a  corporation  for  a  nonfea* 

zance,  70 
Indictment  for  wilfully  answering  questions 

falsely  under  7  &  8  Vict.  c.  112,  s.  22, 

App.  y 
Indictment  for  obtaining  money  under  fialse 

Sretences  by  representm^  oertain  fictitious 
ocuments  to  be   genume  railway  scrip^ 
with  counts  for  forgery  at  common  lait 
and  for  conspiracy,  App.  ri 
Indictment  for  perjury,  137 
Indictment  for  conspiracy,  14ft  • 


Indictment  for  rescuing  a  conyicted  felon 
Arom  the  custody  of  a  constable,  App.  xiii 

Indictment  for  perjury  in  an  affidavit  used  to 
support  a  summons  to  shew  cause  why  a 
judgment  on  a  warrant  of  attorney  should 
not  be  set  aside  on  the  nound  that  the 
warrant  had  not  been  duly  attested,  App. 
xiv 

Coroner's  inquisition  for  manslaughter  of  & 
child  by  beating  her,  exposing  her  to  the 
inclemency  of  tne  weather,  and  depriving 
her  of  her  proper  food  and  nourishment, 
App.  xvi 

Indictment  for  n^lecting  a  lunatic  under 
Stat.  8  &  9  Vict,  c  126,  s.  77,  App.  xix 

Coroner's  inquisition  for  manslaugnter  against 
a  medical  practitioner  and  another,  in 
CBEttsinfi;  the  aeath  of  a  patient  by  subjecting 
her  to  nydropathic  treatment,  App.  xx 

Indictment  for  falsely  answering  question 
under  Merchant  Seamen's  Act,  165 

Indictment  for  false  pretences,  172 

Indictment  under  55  Geo.  3^  c.  194,  for  nrac- 
tising  as  an  apothecary  without  a  certificate, 
App.  xxiii 

Indictment  for  a  conspiracy  to  indict  prose* 
cutors  for  keeping  a  bawdy-house,  and  ex- 
torting money  from  them  on  condition  that 
such  prosecution  should  be  foregone^  App. 

XXV 

Indictment  for  libel — Plea  of  justification 
under  6  &  7  Vict,  c  96,  s.  6^  and  joinder  of 
issue,  App.  xxix 

Indictment  for  refusing  to  obey  an  order  of 
justices  for  payment  of  a  church-rate,  298 

Indictment  of  a  bankrupt  for  fraud,  318 

Indictment  affainst  several  defendants  for  per- 
suading and  hindering  a  person  from  giving 
evidence  pursuant  to  ner  recognizance  on  a 
trial  for  felony,,  with  counts  for  a  con- 
spiracy, App.  xiv 

Indictment  for  a  common  nuisance  in  ex- 
posing a  glandered  horse  in  a  public  way 
and  market,  App.  xviii 

Indictment  for  obtaining  goods  under  false 
pretences,  348 

Indictment  for  embezzlement  of  government 
stock,  362 

Indictment  for  disobedience  to  order  of  Ses- 
sions, 493 

Indictment  for  manslaughter  against  a  fire- 
work-maker for  causing  an  explosion  in 
his  work-room,  whereby  a  person  in  hia 
employ  was  killed,  App.  ii 

Indictment  for  manslaughter  against  the  en- 
gineer of  a  steamboat  for  so  negligentiy 
managing  the  engine  that  the  boiler  bursty 
and  thei-eby  caus^  the  death  of  a  passenger, 
App.  ii 

PREVIOUS  CONVICTION. 
Evidence  of,  240 

PRISONER. 

Insane,  practice  as  to,  281 
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PRISONER'S  STATEMENT. 

What  is,  228 

When  it  may  be  put  in  to  contradict,  192 

When  receirable,  122,  487 

PRIVILEGE. 

The  officers  of  the  Court  of  Queen's  Bench 
haye  no  general  p rivil^e  of  exemption 
from  arrest  on  civil  process.  Their  privi- 
lege only  extends  to  the  periods  during 
which  they  are  going  to,  returning  from,  or 
engaged  in,  the  dischaige  of  their  official 
duties.    Maprath  v.  On^mt,  162 

Of  witness  not  to  answer  question  that  might 
criminate  him,  448 

PRIVILEGED  COMMUNICATION. 

What  is,  in  the  case  of  forgery  of  a  will,  23 
Attorney,  82 

PROPERTY. 

How  laid,  in  larceny,  63 
Allegation  of,  for  larceny,  32 

PROSECUTION. 

For  night-poaching,  when  may  be  commenced, 

436 
By  judges  of  the  Courts  221 

PROSECUTOR. 
Not  entitled  to  trial  at  bar,  162 

PROTESTANT. 

Marriage  with  Catholic,  50 


QUARTER  SESSIONS. 

The  grand  jury  at  Quarter  Sessions  may  find 
a  true  bill  for  rape,  although  persons 
charged  with  such  an  offence  are  not  now 
triable  at  Quarter  Sessions.  The  person 
against  whom  an  indictment  is  so  returned 
may  be  tried  upon  that  indictment  at  the 
Assizes.    Reg.  v.  AUurOy  62 

Indictments  for  assault  having  been  preferred 
at  one  sessions,  the  defendant  appeared  and 
pleaded  guilty;  whereupon  he  was  required 
to  enter  into  recognizances  to  appear  and 
receive  judgment  at  the  next  sessions,  if 
called  upon,  and  to  keep  the  peace,  judg- 
ment being  respited  in  the  meantime. 
At  the  next  sessions  the  judgment  was 
further  respited ;  but  at  a  subsequent  ses- 
sion the  defendant  appeared,  and  then  the 
Court  sentenced  him  to  be  imprisoned  six 
months,  to  pay  a  fine,  and  at  the  expiratior. 
of  his  imprisonment  to  enter  into  recogni- 
zanees  to  keep  the  peace : 


Held,  that  the  Court  of  Quarter  Sessioiis 
is  a  continuing  court  from  session  to  ses- 
ston,  and  therefore  had  juriadiction  to  pro- 
nounce such  sentence. 

The  record,  in  setting  out  the  proceed- 
ings subsequent  to  the  defendant's  plea, 
stated  that  ''it  was  considered  and  ad- 
judged" by  the  Court  that  the  defendant 
should  enter  into  recognizances  to  appear 
at  the  next  sessions  and  receive  judf- 
ment,  and  that  the  judgment  upon  t£e 
indictment  was  respited : 

Held,  that  although  in  the  usual  form  of 
a  judgment^  the  proceeding  then  taken  was 
a  respiting  of  the  jud^ent  only,  and  that 
thennore  the  recora  did  not  shew  that  two 
judgments  had  been  given  by  the  Court. 
Keen  v.  The  Quem^  342 
Practice  of,  463 
Order  of,  for  stopping  highway,  493 


RAILWAY  SCRIP. 
Forgery  o^  437 

RAPE. 

Assault  with  Intent. 

Upon  a  trial  for  assault  witli  intent  carnally 
to  know  and  abuse  a  child  under  ten 
years  old,  it  is  not  competent  for  the 
prosecution,  in  the  first  instance,  to  gire 
evidence  of  a  former  trial  and  aconittd  of 
the  prisoner,  on  a  charge  (foundea  on  the 
same  facts)  of  felony  in  carnally  knowing 
her,  for  the  purpose'  of  shewing  that  the 
higher  ofience  nad  not  been  committed. 
lUg.  V.  Eames^  136 

On  an  indictment  for  an  assault  with  intent, 
&c.,  if  penetration  be  proved,  the  prisoner 
cannot  be  convicted  of  the  attempt.  Reg* 
V.  NicholUy  182 

Upon  an  indictment  for  a  rape  on  a  child 
under  ten  years  old,  it  is  competent  for  the 
jury  to  acquit  the  prisoner  of  the  felony, 
and  find  him  guilty  of  a  common  assault. 
Per  Maule,  J.,  and  Piatt,  B.,  overruling 
R.  v.  Hugha  (1  Cox,  C.  C.  247).  R^.  t. 
AshhoU,  115 

On  a  Child  undbr  Ten — ^Evidence. 

Family  discussion  as  to  birth-day,  and  acta 
done  on  the  reputed  day,  are  evidence  for 
the  jury  as  to  the  age  of  an  infant  pro- 
secutrix on  whom  a  rape  is  charged  to 
have  been  committed. 

On  the  usual  form  of  an  indictment  for 
carnally  knowing  a  child  under  ten  years 
of  age,  a  prisoner  may  be  acquitted  of  the 
felony,  and  found  guilty  of  an  assault. 
Reg.  v.  Hai^Sy  256 
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Evidence. 

On  ihe  trial  of  an  indictment  for  rape,  it  ap- 
peared  that  the  prisoner  had  commenced 
naving  connection  with  the  prosecutrix,  his 
own  daughter,  a  girl  about  thirteen  years 
of  age,  while  she  yrae  asleep,  but  that  she 
awoke  before  it  was  at  an  end,  and  made 
no  resistance,  until  she  saw  that  a  third 
person  was  present  watching  her ;  that 
the  prisoner  had  so  treated  her  before, 
without  her  complaining  to  any  one,  nor 
was  it  her  intention  to  have  complained 
now : 

Held,  that  under  such  circumstances 
the  jury  would  not  be  justified  in  finding 
the  prisoner  guilty  of  rape.  ^  . 

QiuBre,  whether,  when  a  woman  is  in 
such  a  state  of  unconsciousness  (not  pro- 
duced by  any  act  of  the  prisoner)  as  to 
be  incapable  of  giving  consent  throughout 
the  time  that  a  man  has  connection  with 
her,  he  can  be  convicted  of  a  rape  ?  Reg.  v. 
Foffe^  133 

Rape  committed  upon  the  person  of  an  idiot. 
A  question  was  asked  by  Piatt,  R,  of  the 
girl's  father,  as  to  her  general  habits  and 
character,  with  the  view  of  eliciting  the 
probability  or  improbabilitv  of  her  having 
been  a  consenting  party.  Where  a  nrl  is 
in  a  state  of  utter  unconsciousness,  whether 
occasioned  by  the  act  of  the  prisoner,  or 
otherwise,  a  person  having  connection 
with  her  during  that  time  is  guilty  of  a 
rape.    Bey.  v.  Pyan^  115 

RECEIPT  OR  ACQUITTANCE.  • 
Forgery  of,  246 

RECEIPT* 

What  is,  in  forgery,  274 

RECOGNIZAKCES. 

Practice  as  to,  280 

RECORD. 

Practice  as  to  entry  of,  105 
Form  of,  judgment  in,  342 

RELIGIOUS  OPINIONS. 
Statute  for  repealing  penalties  on,  App.  x 

REPUGNANCY,  122 

RESCUE. 

Indictment  for  rescuing  a  convicted  fslbn 

from  the  custody  of  a  constable,  App.  xiii 

ROAD. 

Upon  an  indictment  for  the  non-repair  of  a 

vol,  II, 


road,  directed  by  justices,  pursuant  to  the 
5  &  6  Wm.  4,  c.  50,  s.  95,  which  indict- 
ment was  tried  at  the  assizes,  the  judge 
made  an  order  for  the  costs  of  prosecution 
in  the  following  words  : — ^*  In  pursuance  of 
tlie  statute  in  that  case  made  and  provided,  I 
order  and  direct  that  the  costs  of  the  within 
prosecution  be  paid,  when  taxed,  to  the 
prosecutor,  GeoJ  H.  Arnold,  Esq.,  or  his 
attorney,  in  such  manner  as  the  Act  di- 
rects. W.  H.  Maule."  This  order  was  on 
motion  held  bad,  inasmuch  as  it  was  not 
made  conformably  with  the  foregoing  sec- 
tion, and  did  not  direct  out  of  what  fund 
such  costs  were  to  be  paid.  Reg,  v.  /oAoft.  of 
fTatfordy  219 

ROBBERY. 

AsSi^ULT  WITH  IkTENT  TO  RoB-— INDICT- 
MENT. 

Upon  an  indictment  for  felony  charging  an 
assault,  the  prisoner  may  be  convldted  of  a 
common  assault,  though  no  intent  to  com- 
mit a  felony  be  shewn.  It  is  only  neces- 
sary that  the  asisault  upon  which  the  con- 
viction is  founded  should  be  the  very  same 
act  charged  in  the  indictment  as  a  felony. 
Reg.  V.  Birch  and  Another^  22 

Indictment  charged  the  taking  from  prosecu- 
tor's person  "ninety-two  pennies  and  twen- 
ty-four halfpence  of  the  current  coin  of  the 
realm." 

Inasmuch  as  it  was  necessary  to  prove 
that  one  at  least  of  either  description  of 
coin  was  t^iken,  recommended  by  Uolfe,  B., 
that  indictments  charginfi;  robbery  of  coin 
should  not  state  the  description  of  the  coin« 
but  only  so  many  **  pieces  of  copper  coin,'*  ■ 
or  "  copper  money,"  &c.  Reg,  v.  Sharp 
and  Another,  181 

ROMAN  CATHOUC. 
Marriage  with  Protestant,  60 


SERVANT*      . 

What  is,  in  embezzlement,  104 

SEVERAL  COUNTS,  122 

SHED. 
Definition  of,  in  arson,  186 

SHEEP  STEALING^ 

Venue, 

If  a  man  kill  a  sheep  in  county  A.  and  carry 
the  carcase  into  county  B.,  he  may  be  con- 
victed upon  an  indictment  for  stetjin]^, 
taking,  and  driving  away  the  sheep  in 
county  B; 
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If  a  man  kill  a  sheep  in  county  A.  and 
<Mirry  the  carcase  into  county  B.,  he  cannot 
be  convicted  of  killing  the  sheep  >vith  intent 
to  steal  the  carcase  m  county  B«  iti^«  v. 
Newlandy  283 

STABLE. 
Definition  of,  in  arson,  18G 

STATUTES  AND  PARTS  OF 
STATUTES. 

Indictments  hy  commissioners  (10  Vict.  c.  16), 

App.  XXXV 
Threatening  letters  (10  &  11  Vict  c.  06), 

App.  XXV 
Custody  of  offenders  (10  &  11  Vict.  c.  67), 

App.  xxxvi 
Juvenile  offenders  (10  &  11  Vict.  c.  82), 

App.  xxxviii 
Crown  and  Government  Security  Act,  App. 

Ivii 
5  &  6  Wm.  &  M.  c.  11,  s.  3,-43 
11  &  12  Wm.  3,  c.  7,  8.  9,-329 
11  Geo.  3,  c.  2,-117 
13  Geo.  3,  c.  63,-254 
15  &  16  Geo.  3,  c.  21,-293 
33  Geo.  S,  c.  52,  s.  62,-251 
40  Geo.  S,  c  24,-117 
49  Geo.  3,  c.  126,  s.  3,-178 
49  Geo.  3,  c.  126,  ss.  3  and  4,-353 
7  &  8  Geo.  4^  c.  29,  s.  47,-24 
7  &  8  Geo.  4,  c.  29,-362 
7  &  8  Geo.  4,  c.  30,  s.  6,-99 
9  Geo.  4,  c.  31,  s.  14,-489 
9  Geo.  4,  c  31,  s.  20,-279 

0  Geo.  4,  c.  55,-247,  362 
9  Geo.  4i  c.  55,  s.  46,-171 
9  Geo.  4,  c.  64,-436 

1  Wm.  4,  c  22,-254 

I  &  2  Wm.  4,  c.  44,-355 

4  &  5  Wm.  4,  c.  36,  s.  13,-178 
6&6  Wm.  4,  c.  54,-381 

7  Wm.  4  &  1  Vict,  c  85,-95 
S&  4  Vict.  c.  91  ,—105 
5&6Vict.  c.38,— 62 

5  &  6  Vict.  c.  122,  s.  32,-318 

6  &  7  Vict.  c.  73,-36 

6  &  7  Vict.  c.  96,  s.  6,-45 

7  &  8  Vict.  c.  62,-65 

7  &  8  Vict  8. 112,  s.  21,  App.  i 
7  &  8  Vict  c.  81,-50 

7  &  8  Vict.  c.  112,  s.  22,  App.  v 

8  &  9  Vict.^;.  126,  s.  77,  App.  xix 
9&10  Victc.  59,App.x 

9  &  10  Vict.  c.  62,  App.  xiv 

II  Victc.  12,  App.  Ivii 

SUNDAY. 

Arrest  in  misdemeanor  may  be  made  on,  96 


THREAT 

To  ACCl^SE  OF  AN  InFAMOVS  CrIME. 

An  indictment  under  the  7  &  8  Geo.  4,  c.  29, 


s.  8,  allied  that*  the  prisoner  feloniously 
did  accuse  A.  B.  of  a  certain  infamous 
crime ;  that  is  to  say,  of  tiaving  made  to 
him  (\he  prisoner)  a  certain  solicitation 
whereoy  to  move  and  induce  him  (the 
prisoner)  to  commit  with  the  said  A.  B. 

the  crime  of  b y,  with  a  view  to  extort 

money.  The  substance  of  tlie  accusation 
made  by  the  prisoner  against  the  prose- 
cutor was  this  : — "  I  charge  this  jierson 
with  making  an  indecent  assault  on  luy 
person.  He  was  making  water  in  one 
place  and  I  in  anotlier,  and  he  bent  round 
and  put  his  hands  on  my  private  parts." 
Five  of  the  judges,  viz^  Lord  Denman, 
C.J,,  Tindal,  C.  J.,  Erie,  J.,  Wightman,  J., 
and  Williams,  J.,  held,  that  the  chai-ge, 
coupled  witli  the  conduct  of  the  prisoner 
(which  is  fully  detailed  in  the  re^rt),  suffi- 
ciently proved  the  allegations  in  the  Iq- 
dictment  But  a  majority  of  their  Lord- 
diius,  viz..  Pollock,  C.  fi.,  Alderson,  B., 
Rolfe,  B.,  Coltman,  J.,  Patteson,  J.,  Cole- 
ridge, J.,  and  Cresswell,  J.,  held  otherwise, 
and  tiiat  tlie  conviction  was  wrong. 
Quofrty  whetlier  it  is  sufficient  in  an  indict- 
ment on  the  above  section  of  the  statute  to 
all^  the  accusation  to  have  been  of  ^  an 
infamous  crime,"  without  setting  out  the 
particulars  ?    Beff.  v.  MiddMiteky  913 

THREATENING  LETTERS. 
Indictment. 

An  indictment  for  sending  a  tlireatemng  let- 
ter stated  that  one  R.  had  lately  built  and 
completed  a  house ;  and  then  cnai^d  that 
the  prisoner  feloniously  sent  to  one  L.  a 
certain  letter,  threatening  to  bum  the  house 
so  built  by  the  said  R.  Upon  objection 
taken  that  the  indictment  ought  to  have 
charged  a  sending  to  R. : 

Held,  that  the  indictment  was  bad  on 
that  ground.    Reg.  v.  John  Jones^  434 

New  stetute  on  (10  &  11  Vict  c.  66),  App. 

XXXV 

TREASON. 
Statute  11  Vict  c  12,  App.  Ivii 

TRIAL  AT  BAR. 

Practice  as  to,  162 

TRIAL. 
When  venue  changed  oil  certiorari^  264 


UTTERING. 

Evidence  of,  56 
Countei-feit  coin,  68 

Joint  Uttehinc. 
Joint  uttering  of  base  coin,  237 
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VENIRE  DE  NOVO. 
May  be  awarded,  463 

VENUE. 

An  indictment  for  conspiracy  found  at  the 
Central  Criminal  Court,  with  the  marginal 
venue  of  "  Central  Criminal  Court,"charged 
that  **  A.  B.,  late  of  the  parish  of  M.,  in 
the  county  of  Middlesex,  vi  et  armisy  at  the 
parish  aforesaid,  in  the  county  aforesaid," 
did,  &c.  That  indictment  was  removed  by 
certiorari  into  tlie  Court  of  Queen's  Bench, 
and  tried  by  a  Middlesex  jury. 

Held  (before  stat.  9  &  10  Vict  c.  24,  s.  3), 
no  mistrial.      Reg.  v.  Hunt  aiid  Others^  2(54 

Power  of  Court  to  clmuge  in  a  criminal  case, 
175 

In  sheep-stealing,  283 

In  an  indictment,  357 

VARIANCE. 
In  assignment  of  perjury,  200 


WARRANT  OR  ORDER. 
Forgery  of,  223,  368 

WIFE. 

Of  one  of  two  prisoners^  evidence  of,  230 


WITNESS. 

Practice  as  to  recalling,  1 74 

Practice  as  to  calling  those  on  the  back  of  the 
indictment,  191 

Incompetent  from  youth,  practice  as  to,  136 

Absence  of,  before  grand  jury,  290 

A  woman  cohabiting  with  pnsoner,  a  compe- 
tent witness  for  him,  291 

Deposition  of  an  absent,  261 

Pnviiej^e  of,  not  to  answer  questions  that  may 
criminate  him,  448 

WRIT  OF  ERROR. 

Outlawry. 

Upon  a  writ  of  error  brought  in  the  Court 
of  Queen's  Bench  to  reverse  a  judgment  of 
outlawry  which  had  been  passed,  because 
the  defendants,  who  had  pleaded  guilty  to 
im  indictment  for  a  misdemeanour,  did  not 
appear  for  judgnient,  no  errors  in  the  in- 
dictment can  be  inquired  into,  if  tlie  out- 
lawry is  revei*sed  upon  other  grounds. 

If  the  outlawry  were  in  itself  good,  but 
tlie  indictment  bad,  then  it  seems  tiie  errors 
might  be  examined  for  the  purpose  of  in* 
diroctly  reversing  the  outlawry. 

One  defendant  may  bring  a  ^vrit  of  error 
without  joining  the   others.      Wright  r. 
Tii^Qfiem,  96 
Practice  in  as  to  cx>8ts,  80 

WRIT  OF  TRIAL. 

Practice  as  to,  200 
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INDICTMENTS. 


1.  For  trafficking    in   merchant   seamen's 

tickets,  under  7  &  8  Vict.  c»  112,  s.  21,  i 

2.  For  throwing  a  stone  upon  a  railway  and 

thereby  endangering  life,  under  3  &  4 
Vict.  c.  97,  s.  16,  iii 
3»  For  mui'der  by  selling  poisonous  berries 
as  good  and  wholesome  food,  iv 

4.  For  wilfully  answering  questions  falsely, 

under  Merchant  Seamen's  Act,  7  &  8 
Vict.  €.  Il2j  s.  22,  v  I 

5.  For  obtaining  money  under  false  pre- 1 

tences^  by  representing  certain  fictitious ' 
documents  to  be  genume  railway  scrip, 
with  counts  for  forgery  at  common  law 
and  for  conspiracy,  vi 


6.  For  rescuiliff  a  convicted  felon  frotti  the 

custody  of  a  constable,  xiii 

7.  For  perjury  in  an  affidavit  used  to  sup- 

port a  summons  to  shew  cause  why  a 
judgment  on  a  warrant  of  attorney 
should  not  be  set  aside  on  the  ground  that 
tlie  warrant  had  not  been  duly  attested, 
xiv 

8.  Coroner^s  inquisition  for  manslaughter  of 

a  child,  by  oeating  her,  exposing  her  to 
the  inclemency  of  the  weather,  and  de- 
priving her  of  proper  food  and  nourish- 
ment, xvi 

9.  For  neglecting  a  lunatic,  under  statute 

8  &  9  Vict.  c.  126,  8.  77,  xviii 
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10.  Coroner's  inqnisition  for  manslaughter 

affainst  a  medical  practitioner  and  an- 
oUier,  in  causing  the  death  of  a  patient 
by  subjecting  h^r  to  hydropathic  treat- 
ment,, xx 

11.  For  practising  as  an  apothecary  without 

a  certificate  under  55  Geo.  3,  c*  194, 
xxiii 

12.  For  a  conspiracy  to  indict  prosecutors  for 

keeping  a  bawdy-house,  and  extorting 
money  from  them  on  condition  that 
such  prosecution  should  be  foregone, 

XXV 

13.  For  libel,  plea  of  justification,  under  6  Sc 

7  Vict.  c.  96,  B.  6>  and  joinder  of  issue, 
xxix 

14.  Against  several  defendants  for  persoading 


and  hindering  a  person  from  giving  evi- 
.  dence  pursuant  to  her  recognizance  on  & 
trial  for  felony,  with  counts  for  a  con- 
spiracy, xlv 

15.  For  a  common  nuisance  in  exposing  » 

glandered  horse  in  a  public  way  and 
market,  xlviii 

16.  For  manslaughter    against   a  firework- 

maker  for  causing  an  explosion  in  his 
work-room,  whereby  a  person  in  his 
employ  was  killed,  1 

17.  For  manslaughter  against  the  engineer  of 

a  steamboat,  for  so  negligently  manag- 
ing the  engine  that  the  ooiler  burst,  and 
thereby  caused  the  death  of  a  pas- 
senger, 1 


STATUTES. 


9th  &  10th  Vict.  c.  lix.  An  Act  to  relieve 
her  Majesty's  Subjects  from  certain  Penal- 
ties and  Disabilities  in  regard  to  religious 

.    opinions,  x , 

9th  &  10th  Vict.  c.  Ixii.  An  Act  to  abolish 
Deodands,  xii 

10th  Vict.  c.  xvi.  Indictment  under  the 
'  Commissi^niirs  Claoseis'  Consolidation  Act, 

XXXV 

10th  &  11th  Vict.  c.  Ixvi.  An  Act  for  ex- 
tending the  Provisions  of  the  Law  respect- 


ing   Threatening.  Inters,    and    accuang 

parties  with  a  view  to  extort  money,  xxxy 
10th  &  11th  Vict.  c.  Ixvii.    An  Act  to  amend 

the  Law.  as  to  the  Custody  of  Offenders, 

xxxvi 
10th  &  11th  Vict.  c.  Ixxxii.     An  Act  for 

the  more  speedv  Trial  and  Punishment  of 

Juvenile  Offenders,  xxxviii 
11th  Vict  c.  xii.     An  Act  for  the  better 

Security  of  the  Crown  and  Government  of 

the  United  Kingdom,  Ivii 
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PRECEDENTS. 


No.  I. 

Bkdktmmtt  under  the7  i^  B  Viet.  e.  112,  «.  21,  for  trqglcking  in  merchant  eeamen't 

tickets, 

CENTRAL  Criiainal  Court,  1      The  jurors  for  our  Lady  the    Preeedeiu$. 
to  wit  3  Queen,  upon  their  oath,  present,       JT^ 


No.  I. 


on* 


that  heretofore  and  after  the  passing  of  a  certain  Act  of  Parliament,  indictment  «.- 
paned  in  a  certain  Session  of  Parhament  hidden  in  the  seventh  and  der  7  &  8  Viet, 
eighth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  entitled  ^'J;^J^  *^» 
^  An  Act  to  amend  and  consolidate  the  laws  relating  to  Merchant  ^^^^^^ 
Seamen,^^  and  for  keeping  a  register  of  seamen,  to  wit,  on  the  first  seamen'i 
day  of  October^  in  the  year  of  our  Lord  one  thousand  eight  hun-  ticlcets. 
died  and  forty-five,  to  wk,  at  the.  parish  of  St.  Paul,  Shadwell,  ^"»*  ^^^ 
in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
Court,  one  T.  H.,  then  being  a  subject  of  her  Majesty,  intending 
to  serve  on  board  ship  (not  as  master  or  physician,  surgeon  or  apo- 
thecary), and   then  requiring  to  provide  himself  with  a  register 
ticket,  pursuant  to  the  said  Act,  did,  for  that  purpose,  apply  per- 
sonally to  and  at  the  Gaoeral  Register  and  Record  OiBce  of  Seamen, 
la  London,  to  wit,  at  the  parish  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Court,  far  such  ticket,  and  did  there,  as  such  ap- 
plicant as  aforesaid,  «i8wer  truly,  to  the  best  of  his  ability,  all  the 
questions  set  forth  in  schedule  F  to  the  said  Act  annexed,  and  then 
became  entitled  to,  and  did,  at  the  parish  aforesaid,  and  within 
the  jurisdiction  of  the  said  Court,  receive  such  register  ticket  at 
and  from  the  said  office,  in  the  words  and  figures  following ;  that  is 
to  say  :— 

^^MABlKSas'   RXGISTER   TICKET, 

^*  Issued  pursuant  to  the  Act  of  7th  and  8th  of  Victoria,  cap.  112. 

Na  of  Ticket,  324,014. 

(Three  hundred  and  twenty-four  thousand  and  fourteen.) 

*^  Name,  Thomas  Hartley,  bom  at  Liverpool,  in  Nova  Scotia, 
on  the  9th  July,  1817.  Capacity,  seaman.  Height,  5  feet, 
6i  inches ;  hair,  dark  brown ;  complexion,  dark  ;  eyes,  hazel ; 
marks  on  person,  none.  his 

<<  Bearer'^s  signature,  T.  +  Hartley. 
mark. 
<<  Issued  to  the  above  Thomas  Hartley  by  the  Registrar 
of  Seamen  in  London,  oo  the  1st  October,  1845. 
^  Examined  and  entered  by  ^^  £.  Colemak, 

«F.  T.  Philips.  "  Pro  Registrar." 

vol.  II.  a 
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J^needaiu.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  present, 
— -        that  after  the  said  Thomas  Hartley  had  so  obtained  such  raster 

First  boanc    ticket,  and  while  the  same  was  lawfully  in  his  possession,  W.  B.,  late 

(continued),  of  the  parish  of  St.  Paul,  Shadwell,  in  the  county  of  Middlesex 
aforesaid,  lodging-house  keeper,  to  wit,  on  the  sixteenth  of  October, 
in  the  year  ot  our  Lord  one  thousand  eight  hundred  and  forty-five 
aforesaid,  at  the  parish  aforesaid,  and  within  the  jurisdiction  of  the 
said  Court,  did  obtain  possession  of  the  said  register  ticket  from  the 
said  Thomas  Hartley,  and  whilst  he,  the  said  W.  B.,  was  so  pos- 
sessed of  the  register  ticket  so  granted  to  the  said  Thomas  Hartley, 
to  wit,  on  the  sixteenth  day  of  October,  in  the  year  aforesaid,  at 
the  parish  aforesaid,  and  within  the  jurisdiction  of  the  said  Court, 
did  wilfully,  knowingly,  and  unlawfuUy  transfer  for  gain^  to  wit, 
for  a  certam  sum  of  money,  to  wit,  two  shillings  of  lawful  money 
of  Great  Britain,  the  said  register  ticket  to  one  A.  M.,  and  did 
hand  and  deliver  over  the  same  to  the  said  A.  M.,  to  enable  him, 
the  said  A.  M.,  to  appear  the  owner  and  possessor  thereof,  and  to 
secure  the  benefits  incident  thereto,  against  the  peace  of  our  Lady 
the  now  Queen,  and  against  the  form  of  the  statute  in  sttch  case 
made  and  provided. 
Seeond  Count.  Second  Count. — Same  as  the  first,  except  that  it  was  alleged  that 
the  defendant  the  said  ticket  did  wilfully,  knowingly,  and  unlaw- 
fully traMo  in  for  gain. 

Hiird  Count      Third  Count  alleged  that  th«  defendant  did  obtain  the  transfer 
for  gain. 
Fonrth  Count      Fourth  Count  alleged  that  the  defendant  did  traffic  with  the  said 
Thomas  Hartley  with  the  same  for  gain. 

Kfth  Count  Fifth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  present,  that  the  said  William  Brown,  to  wit,  on  the 
sixteenth  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-five,  and  in  the  ninth  year  of  the  reign  of  our 
Sovereign  Lady  Victoria,  at  the  parish  aforesaid,  and  within  the 
jurisdiction  of  the  said  Court,  one  roister  ticket,  then  being  a  cer^^ 
tain  register  ticket  issued  in  pursuance  of  the  provisions  of  an 
Act  made  and  passed  in  a  certain  Session  of  Parliament  holden  in 
the  seventh  and  eighth  years  of  the  reien  of  her  Majesty  Queen 
Victoria,  and  entitl^  '^  An  Act  to  amend  and  consolidate  the  laws 
relating  to  Merchant  Seamen,  and  for  keeping  a  Register  of  S€»- 
men,^  wilfully,  knowingly,  and  unlawfully  did  transfer  for  gamy 
to  wit,  for  a  certain  sum  of  two  shillings,  against  the  peace  of  our 
Lady  the  now  Queen,  and  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

Sixth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  present,  that  the  said  William  Brown,  to  wit,  on  the 
said  sixteenth  day  of  October,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-five  aforesaid,  at  the  parish  aforesaid, 
and  within  the  jurisdiction  of  the  said  Court,  one  other  register 
ticket,  then  being  a  certain  roister  ticket  in  pursuance  of  the 
said  Act,  wilfully,  knowingly,  and  unlawfully  did  traffic  in  for  gamy 
to  wit,  for  a  certain  sum  of  two  shillings,  against  tne  peace  of  our 
Lady  the  now  Queen,  and  against  the  form  of  the  statute  in  audi 
case  made  and  provided. 
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No.  IL 


Iniieimeni  under  Me  3  ^  4  Viet  e.  97,  e,  15,  for  throwing  a  stone  t^on  a-  railway, 
and  thereby  endangering  Iffe. 

COUNTY  of  Kent,!      The  jurors  for  our  Lady  the  Queen,     Precedentai 
to  wit.  jupon  their  oath,  present,  that  J.  B.,  late       tJ^T* 

of  the  parish  of  Higham,  in  the  county  of  Kent,  labourer,  on  the  indictment 
twentieth  day  of  January,  in  the  ninth  year  of  the  reign  of  our  under 3  &4 
Sovereign  Lady  Victoria,  at  the  parish  aforesaid,  in  the  county  Vict  c.  97, 
aforesaid,  unlawfully  and  wilfully  did  cast,  fling,  and  throw  a  cer-  J[j^^^, 
tain  stone  on  and  upon  a  certain  railway,  called  the  Gravesend  and  stone  upon  • 
Rochester  Railway,  m  such  manner  as  thereby  greatly  to  endanger  railway  and 
the  safety  of  one  G.  C.  and  divers  other  persons  then  and  there  ^^g^i^^*** 
being  conveyed  on  and  upon  the  endne,  ana  in  and  upon  the  car- 
riages  then  and  there  using  the  said  railway ;  and  that  the  said 
J.  jB.  did,  by  casting,  flinging,  and  throwing  such  stone  in  such 
manner  as  aforesaid,  thereby  greatly  endanger  the  safety  of  the  said 
6.  C.  and  the  said  other  persons  so  oeing  conveyed  on  and  upon  the 
enj^ne,  and  in  and  upon  the  said  carriages  then  and  there  using  the 
said  railway  as  aforesaid,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  J.  B.  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaidf,  did  cast,  fling,  and  throw  a  certain  other 
stone  on  and  upon  a  certain  engine  and  certain  carriages  then  and 
there  using  the  Gravesend  and  Kochester  Railway,  in  such  manner 
as  thereby  greatly  to  endanger  the  safety  of  the  said  G.  C.  and 
divers  other  persons  then  and  there  being  conveyed  on  and  upon  the 
said  engine,  and  in  and  upon  the  said  carriages  then  and  there  using 
the  saia  railway;  and  that  the  said  J.  B.  cud,  by  casting,  flinging, 
and  throwing  such  stone  in  such  manner  as  in  this  count  is  men- 
tioned, thereby  greatly  endanger  the  safety  of  the  said  G.  C.  and 
the  said  other  persons  so  being  conveyed  on  and  upon  the  said 
engine,  and  in  and  upon  the  said  carriages  then  and  there  using  the 
said  railway,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 


No.  III. 

IndieUnewt  for  murder  by  tellmg  poUenom  berries  ae  good  and  wholeeome/ood* 

PreoedniU.    ^ENTRAL  Criminal  Court,  7      The  jurors  for  our  Lady  the 
— "         \^  to  wit.  3  Queen,  upon  their  oath,  present^ 

lo^bDimt  for  ^^^  ^'  H.,  late  of  the  pariah  of  St.  Mary,  Whitechapd,  in  the 
muiderby  county  of  Middlesex,  and  within  the  junsdiction  of  the  Central 
•ellingpouoii-  Criminal  Court,  labourer,  not  having  the  fear*  of  God  before  his 
?JJ^25^  "  ®y®8,  but  being  moved  and  seduced  by  the  instigation  of  the  Devil, 
wholeiome  &nd  of  his  malice  aforethought,  wickedly  contriving  and  intending 
food.  one  T.  P.  with  poison  feloniously,  wilfully,  and  of  his  malice  afore* 

thought,  to  kill  and  murder,  on  the  fifteenth  day  of  August,  in  the 
tenth  year  of  the  reign  of  our  Sovereign  Lady  the  now  Queen 
Victoria,  with  force  and  arms,  at  the  parisii  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  feloniously, 
knowingly,  wilfully,  and  of  his  malice  aforethought,  gave  and 
administered  to  the  said  T«  P.  (with  intent  that  the  said  T.  P« 
should  take,  eat,  and  swallow  down  the  same)  a  large  quantity 
of  certain  noxious,  destructive,  and  poisonous  berries,  called  berries 
of  the  deadly  nightshade,  to  wit,  the  quantity  of  one  pint  of  the 
said  berries,  as  and  for  good  and  wholesome  food  and  aliment 
for  the  said  T.  P.,  and  that  the  said  T.  P.,  not  knowing  the  said 
berries  so  given  and  administered  to  him  -as  aforesaid  to  be  noxious, 
destructive,  and  poisonous,  but  believing  the  said  berries  to  be  good 
and  wholesome  food  and  aliment  for  him,  did  then  and  there,  to 
wit,  on  the  day  and  in  the  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
Court,  take,  eat,  and  swallow  down  a  large  quantity,  to  wit,  the 
quantity  of  a  pint  of  the  said  harries,  by  means  whereof  the  said 
T.  P.  then  and  there  became,  and  then  and  there  was  mortally  si^ 
and  distempered  in  his  body ;  and  the  said  T.  P.,  of  the  poison 
aforesaid,  so  by  him  taken,  eaten,  and  swallowed  down  as  aforesaid, 
and  of  the  mortal  sickness  and  distemper  occasioned  tiiereby,  from  the 
said  fifteenth  day  of  August  in  the  year  aforesaid,  until  the  seven- 
teenth day  of  August  in  the  same  year,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Ccwirt, 
did  languish,  and,  languishing,  did  live,  on  which  said  seventeenth 
day  of  August,  in  the  year  uoresaid,  the  said  T.  P.,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  Court,  of  the  poison  aforesaid,  and  of  the  mortal  sickness 
and  distemper  of  his  body  aforesaid,  did  die.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  J.  H«, 
him  the  said  T.  P.,  in  manner  and  by  the  means  aforesaid,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  did  kill  and 
murder,  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

There  was  a  second  count,  only  difiering  from  the  first  in  stating 
the  berries  to  have  been  ^*  of  a  plant  called  atropa  belladonna.'" 
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No.  IV. 

MEBCHANT   SEAMEX's   ACT. 
Indietmentjbr  wiffitilf  antwering  queiiioiufaUely,  tmder  7  SfB  Vict.  c.  112,  «.  22. 

COUNTY  of  the  Borough 'i      The  jurors  of  our  Lady  the     Precedents, 
of  Southampton,  >  Queen,  upon  their  oath,  present,      ^^  jy 

to  wit.  J  that    J.    C,   late   of  the  parish  Indictment'for 

of  Holy  Rood,  in  the  borough  of  Southampton,  and  county  wilfully  an- 
of  the  town  of  Southampton,  mariner,  after  the  passing  of  J^^""^^j"f *' 
an  Act  passed  in  the  eighth  year  of  our  Sovereign  Lady  Queen  under 7 &  8* 
Victoria,  intituled  "  An  Act  to  Amend  and  Consohdate  the  Laws  Vict.  c.  112, 
relating  to  Merchant  Seamen,  and  for  keeping  a  Register  of  Sea-  *•  ^' 
men  ;'*  and  after  the  1st  day  of  January,  1845,  to  wit,  on  the  ISth 
of  January,  A.D.  1845,  to  wit,  at  the  parish  aforesaid,  in  the 
borough  and  county  of  the  town  aforesaid,  was  a  subject  of  her 
Majesty  and  a  seaman,  and  being  such  subject  and  seaman,  and  in- 
tending to  serve  in  the  capacity  of  seaman  (not  being  a  master, 
physician,  surgeon,  or  apothecary)  on  board  some  ship  subject  to 
the  provisions  of  the  said  Act,  did  personally  apply  to  the  Registrar 
of  Seamen,  the  day  and  year  aforesaid,  at  the  General  Register  and 
Record  Office  of  Seamen,  in  the  city  of  London,  to  wit,  at  the 
parish  aforesaid,  in  the  borough  and  city  of  the  town  aforesaid,  and 
did  require  to  be  furnished  with  a  register  ticket,  and  having 
answered  all  the  questions  set  forth  in  the  schedule  (F)  to  the  said 
Act  annexed,  and  duly  complied  with  the  provisions  in  the  same 
Act  in  that  behalf  contained,  did  entitle  himself  to  have  granted  to 
him,  and  to  receive,  and  then  and  there  had  granted  to  him,  and 
then  and  there  he  did  receive  and  have,  a  register  ticket,  to  wit, 
the  Register  Ticket  No.  9>887,  pursuant  to  the  provisions  of  the 
said  Act,  and  to  and  according  to  the  true  purport  and  intent 
thereof.  And  the  jurors  aforesaid  do  further  present,  that  the  said 
J.  C«,  being  such  subject  of  her  Majesty,  and  a  seaman,  afterwards, 
and  whilst  ne  was  such  subject  and  a  seaman,  to  wit,  on  the  14th 
day  of  September,  in  the  year  of  our  Lord  1846,  at  the  parish 
aforesaid,  in  the  borough  and  county  of  the  town  aforesaid,  did  ap* 
pear  in  person  at  the  Custom  House  at  Whitstable,  to  wit,  at  the 
parish  atoresaid,  in  the  borough  and  county  of  the  town  aforesaid, 
and  represent  his  case  to  the  Collector  of  Customs  there,  and  did 
then  and  there  apply  personally  for,  and  require  to  be  furnished  with, 
a  register  ticket,  pursuant  to  the  provisions  of  the  said  Act,  and  in 
answer  to  a  certain  reasonable  question  in  that  behalf  of  the  said 
Collector  of  Customs,  at  Whitstable  aforesaid,  to  wit,  at  the  parish 
aforesaid,  in  the  borough  and  county  of  the  town  aforesaid,  with 
reference  to  the  granting  such  ticket  as  last  aforesaid,  that  is  to  say, 
to  the  question,  "  Have  you  or  have  you  not  been  registered  before  r'*' 
he  the  said  J.  C.  did  then  and  there  wilfully,  wittingly,  falsely,  and 
unlawfully  make  and  give  the  false  and  unlawful  answer  following, 
that  is  to  say,  ^^  No  ;^  he  the  said  J.  C.  then  and  there  well  knowing 
the  said  answer  to  be  false  and  unlawful,  and  contrary  to  the  truth 
and  the  statute  in  that  behalf.    And  the  jurors  aforesaid,  upon 
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Preetdentt.  their  oath  aforesaid,  do  further  present,  that  the  said  J.  C,  at  the 
j^^~j[^  time  of  the  taking  of  this  inquisition,  aod  preferring  and  finding  this 
(continued),  indictment,  happened  to  be,  and  now  is,  within  the  jurisdiction  of 
this  Court,  and  that  the  offence  heidnbefore  as  in  this  count 
charged  and  stated,  was  by  him  the  said  J.  C.  done  and  committed 
within  the  jurisdiction  of  the  said  Court,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  oar 
said  Sovereign  Lady  the  Queen,  her  crown  and  dignity. 
Second  Count.  Second  Count. — ^And  the  jurors  aforesaid,  upon  theu:  oaths  afore- 
said, do  further  present,  that  the  said  J.  C,  at  &c.  and  after 
&c.  [as  in  first  count],  to  wit,  on  14th  of  September,  A.D.  1846, 
at  the  parish  aforesaid,  in  the  borough  and  county  of  the  towa 
aforesaid,  was  a  subject  of  her  Majesty,  and  a  seaman  (not  being  a 
master,  physician,  surgeon,  or  apothecary),  and  being  such  subject 
and  a  seaman,  and  whilst  he  was  such  subject  and  a  seaman,  to  wit» 
on  the  day  and  year  last  aforesaid,  to  wit,  he  the  said  J.  C,  witk 
force  and  arms,  to  wit,  at  the  Custom  House  at  Whitstable,  to  wit, 
at  the  parish  aforesaid,  in  the  borough  and  county  of  the  town 
aforesaid,  did  appear  in  person  before  the  Collector  of  Customs 
there,  and  did  then  and  there  represent  his  case  to  the  said  Collector 
of  Customs,  and  did  then  and  there  apply  personally  for,  and  r^* 
quire  to  be  furnished  with,  a  register  ticket,  pursuant  to  the  provi- 
sions of  the  said  Act,  and  in  answer  to  a  certain  reasonable  question 
in  that  behalf,  which  was  then  and  there  put  to  him  by  and  on  be- 
half of  the  said  Collector  of  Customs,  with  reference  to  the  grant- 
ing such  last-mentioned  ticket  as  in  this  count  mentioned,  to  wit, 
to  the  question,  '^  Have  you  or  have  you  not  been  registered  be* 
fore  ?"'  he  the  said  J.  C.  did  then  and  there  wilfully,  wittingly, 
falsely,  and  unlawfully  make  and  give  the  false  and  unlawful  answer 
following,  that  is  to  sav,  "  No ;'"  he  the  said  J.  C.  then  and  there 
well  knowing  the  said^  last-mentioned  answer  to  be  Mse  and  un^ 
lawful,  and  contrary  to  the  truth  and  the  statute  in  that  behalf* 
And  the  jurors  present,  &c.  [Conclusion  as  in  first  count.]  (a) 


No.  V. 

Indictment  for  obiainin^  money  wider  fahe  preleneee  by  repreeenimy  certain  ficiUim» 
documents  to  be  yenuine  railway  ecrip ;  with  cowUe  forforyery  at  common  /cr, 
and/or  eonspiraey, 

^ENTRAL  Criminal  Court,  \     The  jurors  for  our  Lady  the^ 

Indi^tSlenifor  V    .        .      *^  ^^^^      e  / '^""f"^  "H  ^v^'  "^.^^  T^Il 

obtaining  mo-   that  after  the  passing  of  a  certain  Act  of  Parliament,  made  and 

ney  under  false  passed  in  a  session  oi  Parliament  holden  in  the  seventh  and  eighth 
S^rewSin^^  years  of  the  reign  of  her  Majesty  Queen  Victoria,  entitled  "An 
ccrSn  ficS?  Act  for  the  Registration,  Incorporation,,  and  Regulation  of  Joint- 
tiottsdoctt-  Stock  Companies;^'  and  after  the  first  day  of  November,  in  the 
ments  to  be  ^^  ^£  ^^^  'Lwd  one  thousand  e^ht  hundred  and  forty-four ;  and 
mytcripT '  bef<Nre  and  at  the  time  of  the  committing  of  the  offence  heiebafter 
with  counts  for  (a)  Sesaect.^. 


next  mentioned,  a  eertMn  }aint<«lock  oonpany,  oalied  ^  The  Biick^- 
inghamshire  and  Oxford  asd  Bkldiley  Junction  Railway  Com*-        *"** 
pany,'^  was  proviskmallv  registered,  and  h«d  obtnaed  a  certificaHe  nm^i^wi^ 
of  provisioiud  registration,  under  and  according  to  the  directions  <if  for  conspiiacy. 
the  said  statute ;  tliat  the  promoters  of  the  add  Company  then  and 
there,  according  to  the  ibrni  of  the  said  statute,  did  open  subsoripi- 
tioD-Iists,  and  allot  shares  in  the  said  Company,  and  receive  deposits 
thereon,  at  the  rate  in  the  said  statute  mentioned ;  and  did  then 
and  there  issue,  in  the  name  and  on  behalf  of  the  said  compuiy, 
<:ertain  instruments  called  scrip,  denoting  that  the  holders  thereof 
were  entitled  to  shares  in  the  said  company,  to  wit,  at  London,  in 
the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap. 

And  the  jurors  aroresaid,  upon  their  oath  aforesaid,  do  further 
present,  (hat  one  J.  B.  F,,  late  of  London,  in  the  parish  of  St.  Mary- 
le-Bow,  in  the  ward  of  Cheap,  labourer,  and  one  B.  F.,  late  of  the 
«ame  place,  labourer,  being  persons  of  wicked  and  depraved  minds, 
and  contriving  and  fraudulently  intending  to  cheat  and  defraud  one 
L.  S.«  on  the  first  day  of  May,  in  the  ninth  year  of  the  reign  of  our 
said  Lady  the  Queen,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
knowingly,  wilfully,  unlawfully,  falsely,  fraudulently,  and  deceit- 
fully, did  pretend  to  the  said  L.  S.,  that  eight  printed  papers,  which 
they,  the  said  J.  B.  F.  and  B.  F.,  then  and  there  produced  and  deli- 
vered to  the  said  L.  S.,  were  eight  of  the  said  instruments  called 
scrip,  denoting  that  the  holders  thereof  were  entitled  to  four  hundred 
shares  in  the  said  company,  which  said  printed  papers  were  and  are 
in  the  words  and  figures  following,  that  is  to  say— - 

§  1845. — Scrip* 

^  BCCKINGHAMSHIEE  RAILWAY  AND  OxFOBJ)  AXD  BlETCHLEY 

Junction. 
Provisionally  Registered. 
Capital,  £2,260,000,  in  Shares  of  £20  each. 
Deposit,  £2.  2«.  Od  per  Share. 
No. 
The  holder  of  this  Voucher  is  entitled  to  Fifty  Shares  in 
•S  the   above  undertaking,   he  having   signed   the   Subscribers^ 
(aq  Agreement  and  Parliamentary  Contract,  paid  the  deposit  as 
<^  above,  and  agreed  to  pay  all  calls  in  respect  of  the  said  Shares. 
S      By  order  of  the  Provisional  Committee  of  Management, 
{|  W.  Haux^ino,  Secretary. 

By  means  of  which  said  false  pretences  the  said  J.  B.  F.  and  B.  F. 
did  then  and  there  unlawfully  obtain  from  the  said  L.  S,  four  pro- 
inisBory  notes  of  the  governor  and  company  of  the  Bank  of  Bngumd, 
ibr  payment  respecdvdy  to  the  bearer  thereof,  on  demand,  of  the 
mim  m  one  hundred  pounds,  and  of  the  value  of  four  hundred 
pMinds ;  one  other  promissory,  ficc.  8cc.  the  property  of,  and  belong- 
ing to  the  said  L.  S.,  with  intent,  then  and  thene,  to  cbcait  and 
<kfratid  him  of  the  same;  whereas,  in  truth  and  in  fact,  the  said 
printed  papers  were  not  eight  of  the  said  instruments  called  scrip, 
doMJting  that  the  Imlders  thereof  were  entitled  to  four  hundred  shares 
io  the  said  company ;  and  whereas,  hi  truth  and  in  fact,  tbt  aud 
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printed  papers  were  not,  nor  was  any  or  either  of  them,  instruments 
^^    y       issued  by  the  said  company,  or  entitling  the  holders  thereof  to  shares 

'  (continued).  ^^  ^^  ^^^  company,  or  in  any  other  company,  as  they,  the  said 
J.  B.  F.  and  B.  F.,  then  and  there,  at  the  time  of  making  the  said 
&lse  pretence,  well  knew,  to  wit,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  and  within  the  jurisdiction  of  the  Central  Cri- 
minal Court ;  to  the  great  damage  and  deception  of  the  said  L.  S., 
to  the  evil  example  of  all  others  in  the  tike  case  offending,  and 
a^inst  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Second  Count.      The  second  count  designated  the  papers,  "vouchers.'"* 

Third  Count.        The  third,  "  true  and  genuine  instruments.'' 

FourUi  Count.  The  fourth  count  was  for  forgery  at  common  law,  as  follows : 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  after  the  passing  of  a  certain  Act  of  Parliament  [as  in  first 
count]  ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  J.  B.  F.,  late  of  London,  in  the  parish  and  ward 
aforesaid,  labourer,  and  B.  F.,  late  of  the  same  place,  labourer,  well 
knowing  the  premises,  and  falsely,  unlawfully,  and  wickedly  devis- 
ing, contriving,  and  intending  one  L.  S.  unjustly,  maliciously,  and 
injuriously  to  aggrieve,  oppress,  and  impoverish,  on  the  first  day  of 
May,  in  the  ninth  year  of  the  reign  of  onr  said  Lady  Queen  Vic- 
toria, with  force  and  arms,  &c.,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  and  within  the  jurisdiction  of  the  Central  Cri- 
minal Court,  of  their  wicked  minds,  invention,  and  imagination, 
unlawfully,  knowingly,  subtly,  and  falsely,  did  forge  and  counter- 
feit a  certain  printed  paper,  in  the  form  and  to  the  likeness  and  simi- 
litude, and  purporting  to  be,  an  instrument  called  scrip,  denoting 
that  the  holder  thereof  was  entitled  to  fifty  shares  in  the  said  com- 
pany, which  said  printed  paper  was  and  is  in  the  words  and  figures 
following,  that  is  to  say  [the  receipt  set  out  as  in  the  first  count] ; 
to  the  great  damage  of  the  said  L.  S.,  &c. 
Fifth  Count.       Fifth  count. — For  forging  a  voucher. 

Sixth  Count.        Sixth  do. — For  pronouncing  and  publishing  as  genuine,  knowing 
the  same  to  be  forged,  a  printed  paper  in  the  likeness  of  scrip. 

Seventh  Count       Seventh.  The  same,  except  that  the  instrument  was  called  a  voucher. 

Eighth  Count.  Eighth. — Conspiracy  to  cheat  and  defraud,  as  follows:  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
after  the  passing  of  a  certain  Act  of  Parliament  [as  in  the  first 
count] ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  J.  B.  F.  and  B.  F.,  being  evil-disposed 
persons,  on  the  said  first  day  of  May,  in  the  ninth  year  of  the  reign 
of  her  said  Majestv  Queen  Victoria,  with  force  and  arms,  &c.,  at 
London,  in  the  parish,  &c.,  and  within  the  jurisdiction,  &c.,  unlaw* 
fully,  fraudulently,  and  deceitfully  did  conspire,  confederate,  and 
agree  together  to  cheat  and  defraud  the  said  L.  S.  of  his  money,  by 
ralsely  and  deceitfully  depositing  with  the  said  L.  S.  divers  false  and 
fabricated  instruments,  as  and  for  genuine  scrip  issued  by  the  said 
company ;  and  the  jurors  aforesaid,  upon  then*  oath  aforesaid,  do 
furtner  present,  that  the  said  J.  B.  F.  and  B.  F.,  in  pursuance  of 
the  said  conspiracy,  combination,  and  agreement,  so  as  aforesaid 
entered  into  by  them,  then  and  there,  to  wit,  at  London  aforesaid, 
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in  the  parish  and  ward  aforesaid,  and  within  the  jurisdiction,  &c., 

did  falsely,  fraudulently,  and  deceitfuDy  represent  and  pretend  to        

the  said  L.  S.  that  divers,  to  wit,  eight  printed  papers,  wiiich  they,  No.  V. 
the  said  J.  B.  F.  and  B.  F.,  then  and  there  produced  and  delivered  (continued), 
to  the  said  L.  S.,  were  eight  of  the  said  instruments  called  scrip, 
denoting  that  the  holders  thereof  were  entitled  to  four  hundred 
shares  in  the  said  company  ;  by  means  whereof  the  said  L.  S.  was 
induced  to  lend  and  advance,  and  did  then  and  there  lend  and  ad- 
vance, to  the  said  J.  B.  F.  and  B.  F.,  upon  the  security  of  the  said 
last-mentioned  printed  papers,  and  the  said  J.  B.  F.  and  B.  F.  then 
and  there  had  and  received  of  and  from  the  said  L.  S.,  upon  such 
securities,  a  large  sum  of  money,  to  wit,  the  sum  of  two  hundred 
and  eighty  pounds  of  lawful  money  of  Great  Britain,  of  the  moneys 
of  him  the  said  L.  S.,  with  intent  then  and  there  to  cheat  and  de- 
fraud the  said  L.  S.  of  the  same,  to  the  great  damage  of  the  said 
L.  S.,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


STATUTES  AND  PARTS  OF  STATUTES 

AFFECTING   THE  CBIMINAL  XJLW  PASSED   l»  THE  8BBSI0K    OF 
PARLIAICEVT  07  1846. 


Certain  Acts 
and  parts  of 
Acts  repealed. 


5  &  6  Edw.  6, 
c.],8S.  1,2,3, 
i,6. 


PENALTIES  AND  DISABILITIES  IN  REGARD  TO  RELIGIOUS 

OPINIONS. 

9th  &  10th  Vict.  Cap.  MX. 

An   Act   to  relieve  Her  Majesty's  Subjects  from  certain  Penalties  and 

Disahilities  in  regard  to  Religious  Opinions, — (August  18,  1846.) 

BE  it  enacted  by  the  Queen'a  most  excellent  Majesty,  by  and  witb  tJbe 
advice  and  consent  of  the  Lords  Spiritual  «nd  Temporal,  and  Com* 
mons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  That  from  and  after  the  commencement  of  this  Act,  the  Statutes  or 
Ordinances,  and  the  several  Acts  hereinafter  mentioned,  or  so  much  and 
such  parts  of  any  of  the  said  Acts  as  are  hereinafter  specified,  shall  be 
repealed ;  that  is  to  say : — 

The  statute  or  ordinance  of  the  fifty-fourth  and  fifty-fifth  years  of  the  reign 
of  King  Henry  the  Third,  and  the  statute  or  ordinance  commonly  called 
Statuium  Judansmo : 
Also  so  much  of  an  Act  passed  in  the  fifth  and  sixth  years  of  the  reign 
of  King  Edward  the  Sixth,  intituled  *'  An  Act  for  the  Uniformity  of 
Service  and  Administration  of  Sacraments  throughout  the  Realm,"  as 
enacts  "  that  from  and  after  the  Feast  of  All  Saints  next  coming,  all 
and  every  person  and  persons  inhabiting  within  this  realm,  or  any  other 
the  King's  Majesty's  dominions,  shall  diligently  and  faithfully,  having 
no  lawful  or  reasonable  excuse  to  be  absent,  endeavour  themselves  to 
resort  to  their  parish  church  or  chapel  accustomed,  or,  upon  reasonable 
let  thereof,  to  some  usual  place  where  common  prayer  and  such  service 
of  God  shall  be  used  in  such  time  of  let,  upon  every  Sunday,  and  other 
days  ordained  and  used  to  be  kept  as  holy  days,  and  then  and  there 
to  abide,  orderly  and  soberly,  during  the  time  of  common  prayer, 
preachings,  or  other  service  of  God  there  to  be  used  and  ministered, 
upon  pain  of  punishment  by  the  censures  of  the  church,"  so  far  as 
the  same  affects  persons  dissenting  from  the  worship  or  doctrines  of  the 
United  Church  of  England  and  Ireland,  and  usually  attending  some 
place  of  worship  other  than  the  Established  Church :  Provided  always, 
that  no  pecuniary  penalty  shall  be  imposed  upon  any  person  by  reaaon 
of  his  so  absenting  himself  as  aforesaid  : 
Also  so  much  of  the  said  Act  as  enacts,  "  That  if  any  manner  of  pereon  or 
persons  inhabiting  and  being  within  this  realm,  or  any  other  the  King's 
Majesty's  dominions,  shall,  after  the  said  Feast  of  All  Saints,  wnllin^y 
and  wittingly  hear  and  be  present  at  any  other  manner  or  form  of  com- 
mon prayer,  of  administration  of  the  sacraments,  of  making  of  ministers 
in  the  churches,  or  of  any  other  rites  contained  in  the  book  annexed  to 
this  Act,  than  is  mentioned  and  set  forth  in  the  said  book,  or  that  is 
contrary  to  the  form  of  sundry  provisions  and  exceptions  contained  in 
the  aforesaid  former  statute,  and  shall  be  thereof  convicted  according 
to  the  laws  of  this  realm,  before  the  justices  of  assize,  justices  of  Oyer 
and  Determiner,  justices  of  peace  in  their  Sessions,  or  any  of  them,  by 
the  verdict  of  twelve  men,  or  by  his  or  their  own  confession,  or  other- 
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'Wise,  shall,  for  the  first  offence,  suffer  imprisonment  for  six  months, 
without  bail  or  mainprize:  and  for  the  second  offence,  being  like- 
wise convicted,  as  is  above  said,  imprisonment  for  one  whole  year  ;  and 
for  the  third  offence,  in  like  manner,  imprisonment  during  his  or  their 
Hves:" 
Also  an  Act  passed  in  the  thirteenth  year  of  the  reign  of  Queen  Elizabeth, 

intituled  "  An  Act  against  the  bringing  in  and  putting  in  execution  of  13  Elis.  c.  2. 
'  bulls,  writings,  or  instruments,  and  other  superstitious  things,  from 
the  See  of  Rome,"  so  far  only  as  the  same  imposes  the  penalties  or  pu- 
nishments therein  mentioned ;  but  it  is  hereby  declared  that  nothing  in 
this  enactment  contained  shall  authorize  or  render  it  lawful  for  any  per- 
son or  persons  to  import,  bring  in,  or  put  in  execution  within  this  realm, 
any  such  bulls,  writings,  or  instruments,  and  that  in  all  respects,  save  as 
to  the  said  penalties  or  punishments,  the  law  shaE  continue  the  same 
as  if  this  enactment  had  not  been  made : 
Also  an  Act  passed  in  the  third  year  of  the  reign  of  King  James  the  First, 

intituled  "  An  Act  £or  the  better  discovering  and  r^sressiz^  of  Popish  3  Jac*-  It  e.  i» 
Recusants :" 
Also  so  much  of  an  Act  of  the  P&r£ament  of  Ireland,  passed  in  the  second 

year  of  the  reign  of  Queen  Anne,  intituled  "  An  Act  to  prevent  the  2  Anne,  c.  6, 
fnrther  growth  of  Popery ,'*  as  enacts  "  That  if  any  person  or  persons  &•  If  (I*) 
shall  seduce,  persuade,  or  pervert  any  person  or  persons  professing,  or 
that  shall  profess,  the  Protestant  religion,  to  renounce,  forsake,  or 
abjure  the  same,  and  to  profess  the  Popish  religion,  or  reconcile  him  or 
them  to  the  Church  of  Rome,  then  and  in  such  case  every  such  person 
or  persons  so  seducing,  as  also  every  such  Protestant  and  Protestants 
who  shall  be  so  seduced,  perverted,  and  reconciled  to  Popery,  shall,  for 
the  said  offences,  being  thereof  lawfully  convicted,  incur  the  danger 
and  penalty  of  Pramunire  mentioned  in  the  Statute  of  Praemunire 
made  in  England  in  the  sixteenth  year  of  the  reign  of  King  Richard  the 
Second : "  2. 

IL  And  be  it  enacted.  That  from  and  after  the  commencement  of  this  Jews  to  be 
Act,  her  Majesty's  subjects  professing  the  Jewish  religion,  in  respect  to  subject  to  the 
their  schools,  places  for  religious  worship,  education,  and  charitable  pur-  ?J™«  ^'^  •• 
poses,  and  the  property  held  therewith,  shall  be  subject  to  the  same  laws  Diiw»BnSr8in 
as  her  Majesty's  Protestant  subjects  dissenting  from  the  Church  of  England  respect  to 
are  subject  to,  and  not  further  or  otherwise,  schools  and 

IV.  That  from  and  after  the  commencement  of  this  Act,  all  laws  now  m  places  of  wor* 
force  against  the  wilfully  and  maliciously,  or  contemptuously  disquieting  ■***?• 
or  disturbing  any  meeting,  assembly,  or  congregation  of  persons  assembled  4, 

for  religious  worship,  permitted  or  authorized  by  any  former  Act  or  Acts  Disturbing 
of  Parliament,  or  the  disturbing,  molesting,  or  misusing  any  preacher,  religious 
teacher,  or  person  officiating  at  such  meeting,  assembly,  or  congregation,  ***®™**  **•• 
or  any  person  or  persons  there  assembled,  shall  apply  respectively  to  all 
meetings,  assemblies,  or  congregations  whatsoever  of  persons  lawfuUy 
assembled  for  religious  worship,  and  the  preachers,  teachers,  or  persons 
officiating  at  such  last-mentioned  meetings,  assemblies,  or  congregations, 
and  the  persons  there  assembled. 
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DEODANDS. 

9th  &  10th  Vict.   Cap.  LXII. 

An  Act  to  abolish  Deodands. — (August  18,  1846.) 

''HEREAS  the  law  respecting  the  forfeiture  of  chattels  which  have 
moved  to  or  caused  the  death  of  man,  and  respecting  deodands, 
is  unreasonable  and  inconvenient :   Be  it  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
Deodands  and   by  the  authority  of  the  same,  That  from  and  after  the  first  day  of  Sep- 
forfeiture  of       tember,   one  thousand  eight  hundred  and  forty-six,  there  shall  be  no 
chattels  moylDg  forfeiture  of  any  chattel  for  or  in  respect  of  the  same  having  moved  to  or 
£atii  f^Ush^  caused  the  deatii  of  man  ;  and  no  coroner's  jury  sworn  to  inquire,  upon  the 
from  and  alter   sight  of  any  dead  body,  how  the  deceased  came  by  his  death,  shall  find 
Sept  1, 1846.    any  forfeiture  of  any  chattel  which  may  have  moved  to  or  caused  the  death 
of  the  deceased,  or  any  deodand  whatsoever ;  and  it  shall  not  be  necessary 
in  any  indictment  or  inquisition  for  homicide  to  allege  the  value  of  the 
instrument  which  caused  the  death  of  the  deceased,  or  to  allege  that  the 
same  was  of  no  value. 
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Jkdietmenifor  rueumg  a  eonvieied  felon  from  ike  eu$iody  of  a  eotutabU. 

CENTRAL  Criminal  Court,!      The  jurors  for  our  Lady  the    Precedents. 
to  wit.  J  Queen,  upon  their  oath,  present,        """ 

that  before  the  committing  of  the  offence  hereinafter  mentioned,  to  re^*^*"  co^ 
wit,  on  the  3rd  day  of  January,  in  the  year  of  our  Lord  1847,  at  the  victed  felon 

Sirish  of ,  in  the  county  of  Surrey,  and  within  the  juris-  ^o"  ^«  ^^' 
ction  of  the  said  Court,  one  John  Witty  was  apprehended  and  Jj^ie.  *  ^^"* 
taken  into  custody  by  John  Squire,  then  and  there  being  a  peace- 
officer,  to  wit,  a  constable  of  the  metropolitan  police  force,  on  a 
charge  then  and  there  made  to  the  said  John  Squire  by  one  Maria 
Baker,  that  he,  the  said  John  Witty,  had  then  and  there  feloniously 
stolen,  taken,  and  carried  away  twelye  cigars,  of  the  value  of  Is.  6d., 
of  the  goods  and  chattels  of  Henry  Baker,  and  which  said  John 
Witty  afterwards,  to  wit,  at  the  General  Session  of  the  delivery  of 
the  Queen's  ^aol  of  Newgate,  holden  for  the  jurisdiction  of  the 
Central  Criminal  Court,  at  Justice  Hall  in  the  Old  Bailey,  in  the 
suburbs  of  the  city  of  London,  on  Monday,  the  4th  day  of  January, 
in  the  year  of  our  Lord  1847,  before  certain  justices  of  our  said 
Lady  the  Queen,  assigned  to  deliver  the  said  gaol  of  Newgate  of 
the  prisoners  therein  being,  was  in  due  form  of  law  convicted  of 
and  for  the  said  felony  so  charged  against  him  as  aforesaid.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  on  the  day  and  year  first  aforesaid,  and  whilst  the  said  John 
Witty  was  in  the  lawnil  custody  of  the  said  John  Squire  as  afore- 
said, upon  the  said  charge  of  felony  as  aforesaid,  John  Muires,  late 

of  the  parish  of ,  in  tne  county  of  Surrey  aforesaid, 

labourer ;  Patrick  Scully,  late  of  the  same  place,  labourer;  Dennis 
Sullivan,  late  of  the  same  place,  labourer ;  and  James  Callaghan, 
late  of  the  same  place,  labourer,  well  knowing  the  premises  afore- 
said, with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  of 
Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  in 
and  upon  the  said  John  Squire,  then  and  there  being  such  oonsta* 
ble  as  aforesaid,  and  then  and  there  lawfully  having  the  said  John 
Witt^  in  his  custody,  upon  the  said  charge  of  felony  as  aforesaid, 
feloniously  did  make  an  assault,  and  that  the  said  John  Muir^ 
Patrick  Scully,  Dennis  Sullivan,  and  James  Callaghan,  the  said 
John  Witty  out  of  the  custody  of  the  said  John  Squire,  and 
ligainst  the  will  of  the  said  John  Squire,  then  and  there  feloniously, 
unlawfully,  and  forcibly  did  rescue,  and  aid  and  assist  in  rescuing, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Second  Count.— Similar  to  the  first,  but  charging  that  the  said  Second  Count 
John  Witty  was  apprehended  by,  and  rescued  by  prisoners  from 
the  custody  of,  Benjamin  Fain,  John  Squire,  and  Thomas  Richards, 
then  and  tnere  bdng  peace-officers,  to  wit,  constables  of  the  metro^ 
politan  police  force ;  the  cause  of  apprdiension  and  the  conviction 
^U^^  as  in  first  count* 

TQl.  II*  c 
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Indictment  for  perjury  in  an  affidavit  used  to  support  a  tummone  to  shew  cause  whj^  a 
judgment  on  a  warrant  i^attwrnty  should  not  be  set  mside  on  the  ground  tkmi  IJIe 
warrant  had  not  been  duly  attested. 

Precedents.    ^ENTRAL  Criminal  Court,!    The  jurors  for  our  Lady  the 

Indictment  for  V  ,         .      ^^  "^^         ,         /   Queen,  upon  their  oath,  present, 

peiiury  in  an     that  heretofore,  to  wit,  on  the  Ist  day  of  August^  mthe  year  of  our 

affidavit  used    Ixjrd  1846,  a  certain  judgment  by  confession  had  been  recovered  by 

raiS?rto     ®^^  '^-  ^'>  *®  plaintiff,  agahist  J.  !P.,  of  Tunbridge,  in  the  county 

shew  cause       of  Kent,  grocer  and  dealer,  the  defendant,  he  being  the  defendant 

why  a  judg-      hereinafter  named,  in  a  certain  action  of  debt  in  her  Majesty^s  Court 

SSSl^?o*  at-    ^^  Exchequer  of  Pleas  at  Westminster,  which  said  judgment  had 

tomey  should    been  signed  by  virtue  of  a  certain  warrant  of  attorney  t^ore  then^ 

not  be  set  aside  to  wit,  on  the  23rd  day  of  June,  in  the  year  of  our  Lord  ISlt^ 

Sit^ewar**  executed  by  the  said  J.  P.,  authorizing  the  confession  of  the  said 

rant  bad  not'    judgment,  the  execution  of  which  warrant  of  attorney  by  the  said 

been  duly        J«  P.  had  been  attested  by  one  C.  B.  F.,  an  attorney-^t-Iaw,  to  wit, 

attested.  within  the  liberty  of  the  ttolis,  in  the  county  <rf  IVliddleaex.     And 

the  jurors  aforesaid,  upon  their  oath  aferesaid,  further  present,  that 

after  the  said  judgment  had  been  signed,  to  wit,  on  the  11th  day  of 

August,  in  the  year  i^resaid,  within  the  liberty  aforesaid,  in  the 

county  aforesaid,  a  certain  summons  had  been  issued  in  the  said 

oause,  between  the  said  parties,  by  the  Right  Honourable  Sir 

Frederick  Pollock,  Knight,  the  Lord  Chief  Baron  of  the  said  Court 

of  Exchequer,  calling  upon  the  said  plaintiff^s  attorneys  or  agents 

to  shew  cause  why  the  said  warrant  of  attorney,  and  all  prooeeafaiga 

had  thereon,  should  not  be  set  aside  for  irregularity,  the  said  wa^* 

rant  of  attorney  not  hems  properly  attested,  and  tor  other  causes. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

present,  that  afterwards,  and  whilst  the  said  summons  was  dependn^ 

between  the  said  parties,  to  wit,  on  the  Iftth  day  of  August,  in  the 

year  aforesaid,  the  said  J.  P.,  of  Tunbridge,  in  the  county  of  Kent) 

r:er  and  dealer,  the  said  defendant  in  die  mi  action,  to  wit,  within 
liberty  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  Central  Criminal  Court,  eune  in  his  proper  person 
before  the  said  Sir  Frederick  Pollock,  Knight,  then  beinff  Lord 
Chief  fianm  of  the  said  Court  of  Exoheqiser,  at  his  dianibere  in 
Rolls  Garden,  Chancery  Lane,  to  wit,  within  the  liberty  aforesaid) 
in  the  county  aforesaid,  and  then  and  there  produced  a  certaili 
affidavit  in  writing  of  the  said  J.  P.  in  suppcnt  of  the  sud  suiii«- 
mons,  and  then  and  there,  before  the  said  Sir  Frederick  Pdlook,  lo 
tinen  being  such  Lord  Chief  Baron  as  aforesaid^  in  due  form  0i  hm, 
was  sworn  and  took  his  corporal  oath  upon  the  Holy  Grospel  of  Ctod 
coneeming  the  truth  of  the  matters  contained  in  the  said  affidavit, 
he,  the  Mid  Sir  Frederick  Polkxdc,  then  and  -^lere  having  a  laiwftu 
and  competent  power  and  authority  to  administer  the  said  oatli  to 
Ae  sttd  J.  P.  in  that  behalf;  and  that  the  said  J.  P.,  being  so  swom 
as  aforesaid,  then  and  there,  upon  bis  oath  aforesaid,  hefate  tbe«iid 
Sir  Frederick  PoUock,  Knight,  the  said  Sir  Frederick  PdMetky 


Sniglity  then  and  tk^ce  lumng  a  lawful  and  oomMteiit  poirer  and 
avtboritj  to  adnnnister  the  said  oath  to  thi&  said  J.  i».  in  that  behalf,  ^  Y^^l\ 
fidaely,  conrupdy,  knowingly,  wilfidly,  and  maUdoualy,  in  and  by  JJ^i^'^' 
his  sttd  affidftivit  in  writing,  did  depose  and  awear  (amongst  other  aaidafit»&0^ 
things)  in  sidistanaa  aoMi  to  Ih^effect  fiosUowing,  that  is  to  say ;-« 
That  the  said  Mr«  Gt^  nfaoi^g  one  G.  Gr^  the  altomey  of  the  said 
F«  H.,  told  tfaia  d^ioneat,  meaning  himself  the  said  J.  P^  that  hey 
iQianing  himself  the  said  J.  P.>  must  execute  »  hifl  of  sale ;  and 
deponent,  meaning  himaelf  the  said  J.  P.,  said  he^  nmnins  faimsctf 
the  said  J.  P.^  was  willing  to  do  what  was  right ;  and  deponsnt, 
meabing  himself  the  said  J.  P.,  saith,  that  thereupon  the  said 
Hr.  G.^  meaning  the.  said  G.  G.  above  mentioned,  in  m  presoane  c( 
the  said  T.  H*,  meaning  the  said  T.  H.  above  mentioneoU  wd  dsfis 
de|K>Bent,  meaning  himaelf  tho  said  J.  P.,  then  prepaced  some 
wntten  inetrument,  the  nature  and  effect  whereof  this  deponent, 
naeaning  himself  the  said  J,  P.,  was  not  aware;  and  that  neitner  the 
«id  strange  gentleman,  meaning  the  said  C.  B.  T^  attomey^at-law, 
nor  any  oth^  person,  ever  read  over  or  explained  the  said  document, 
meaning  the  wajonnt  of  attorney  above  mentioned,  to  him,  this 
deponent,  meaning  himself  the  said  J.  P. ;  and  that,  confiding  in  the 
iaiegrity  of  the  said  T.  H.,  meaning  the  said  T.  H.  above  mentionec^ 
and  of  the  said  Mr.  G.,  meanbg  the  said  G.  G«  above  mentioned, 
b^  meaning  faimadf  the  said  J.  P.,  signed  the  said  document, 
meaning  the  wiorant  of  attorney  above  mentioned*  believing  at  the 
^ime  that  it  was  a.biU  of  sale  in  favour  of  the  said  plaintiff,  meaning 
the  said  T.  H.,  and  that  he,  meaning  himself  the  said  J.  P.,  never 
had  the  said  dooument,  meaning  the  warrant  of  attorney  above 
mentioned,  so  exacnted  bv  him,  meaning  himself  the  said  J.  P., 
xeod  over  by  any  person  whomsoever,  nor  did  thia  deponent^  meaii^ 
M^  himadtf  the  said  J.  P.,  then,  nor  does  he,  meaning  himself  the 
said  J.  P.,  now  know  the  contents  or  the  purport  ol  the  said 
document,  meaniM;  the  warrant  of  attorney  above  mentioned,  except 
fiiat  he,  meaning  himself  the  said  J.  P.,  heard,  on  the  10th  day  of 
August  instant,  that  the  said  document,  meaning  the  warrant  of 
attorney  above  mentioned,  was  a  warrant  of  attorney;  and  that  he^ 
meaning  himsdf  the  said  J.  P.,  was  never  informed,  nor  did  he^ 
meaning  himself  the  said  J*  P.,  know,  until  the  10th  day  of  Auguat 
inatant^  that  it  waa  necessary  to  have  an  attorney  present  on  his 
behalf,  meaning  on  behalf  of  himflelf  the  said  J.  P.,  at  the  time 
of  hia,  meanbg  himsdf  the  said  J.  P.,  executing  the  scdd  document^ 
meaning  the  warrant  of  attorney  above  mentioned,  nor  was  he» 
meaning  himself  the  said  J.  P.,  informed,  nor  did  he,  meaning 
himself  the  said  J.  P.,  know  that  he,  meaning  himself  the  said 
J,  P.,  was  at  liberty  to  choose  his  own  attorney,  meaning  the  attorney 
of  him  the  said  J.  P.,  in  the.inatter,  meaning  in  the  preparing  and 
signing  the  warrant  of  attorn^  above  mentioned ;  and  that  if  he, 
meaning  himsetf  the  said  J.  P.,  had  known  he,  meaning  himself 
the  said  J.  P.,  was  at  liberty  to  choose  his  own  attorney,  meaning 
the  attorney  odT  hhn  the  said  J.  T^  he,  meaning  hhnsdf  the  saia 
JT,  P.,  should  have,  chosen  sosae  gentleman  known  to  him,  meaning 
IQ  himself  the  said  J.  V.;  and  that  he,  meaning  himself  the  said  . 
J*  P.»  wasnot  infoiiat^  nor  did  h^  meaning  faiamlf  tbt^  aaid  J«  Pt 
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know  the  purport  and  effect  of  the  document,  meaning  the  said 
N~vii  ^^"^*"*t  ^^  attorney  Bi^ed  by  him,  meaning  himself  the  said  J.  P^ 
Inm^ment  for  ^^^  ^'^^  never  having  oeen  read  over  or  explained  to  him,  meaning 
peijuqr  in  an  himself  the  said  J.  r. ;  and  that  if  he,  meaning  himsdf  the  saki 
afSdavit,  &c.  J.  p.^  had  known  it,  meaning  the  warrant  of  attorney  above  men* 
tioned,  was  a  warrant  of  attorney,  and  the  effect  of  a  warrant  o£ 
attomev  had  been  then  explained  and  made  known  to  him,  meaninff 
himself  the  said  J.  P.,  he,  meaning  himself  the  said  J.  P.,  would 
not  have  executed  the  same,  meaning  the  warrant  of  atUNnej  above 
mentioned;  whereas,  in  truth  and  in  fact,  the  said  J,  P.  did  know 
the  purport  and  effect  of  the  said  document  in  the  said  aflSdavit 
mentioned,  and  did  know  at  the  time  he  signed  the  same,  to  wit,  on 
the  day  and  year  aforesaid,  within  the  liberty  aforesaid,  in  the 
county  aforesaid,  that  the  same  was  a  warrant  of  attorney ;  and 
whereas,  in  truth  and  in  fact,  the  said  warrant  of  attorney  was 
read  over  and  explained  to  him  the  said  J.  P.  before  he  signed 
the  same,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  within  the 
liberty  aforesaid,  in  the  county  aforesaid,  by  the  said  C.  B.  T. ; 
and  whereas,  in  truth  and  in  fact,  the  contents  and  purport  of  the 
said  warrant  of  attorney  were  fully  and  clearly  explained  to  the 
said  J.  P.  before  he  signed  the  same,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  within  the  liberty  aforesaid,  in  the  county  aforesaid. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  occasion  and  at  the  time  of  the  said  J,  P.,  to 
wit,  on  the  day  and  vear  aforesaid,  to  wit,  within  the  liberty  afore- 
said, in  the  county  aroresaid,  so  swearing  to  the  truth  of  Uie  said 
affidavit  as  aforesaid,  it  then  and  there  became  material,  for  the 
purpose  of  disposing  of  the  said  summons,  to  ascertain  the  truth  of 
the  several  matters  so  sworn  in  the  said  affidavit  as  aforesaid.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
J*  P.,  to  wit,  on  the  day  last  aforesaid,  within  the  liberty  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  before  the  said  Sir  Frederick  Pollock, 
Knight,  he,  the  said  Sir  Frederick  Pollock,  Knight,  then  and  there 
having  such  power  and  authority  as  aforesaid,  by  his  own  act  and 
consent,  and  of  his  own  most  corrupt  and  wicked  mind,  in  manner 
and  form  aforesaid,  wilfully,  wickedly,  and  corruptly,  did  commit 
wilful  and  corrupt  perjury,  in  contemj)t  of  our  Lady  the  Queen  and 
her  laws,  to  the  ereat  damage  of  the  said  T.  H.,  to  the  evU  example 
of  all  others,  and  against  the  peace  of  our  said  Lady  the  Queen^  her 
crown  and  dignity. 


No.  VIII. 
Coranerliin- 
quiiitioa  for 
immriangfater 
pfacUldby 


No.  VIIL 

OwwMr't  inquiiiiion/or  numltnighier  ^  a  eJUld  by  htaiimg  A«r,  expoHng  ker  $9  tk$ 
inelemeney  qfiks  weaiher,  and  depriving  her  qf  proper /<Htd  tmd  wmrUkauMi, 

CENTRAL  Criminal  Court,!   An  inquisition  indented,  takea 
to  wit  J  for   our  Soverrign    Lady  the 

Queen,  at  the  house  of  J.  S«,  known  by  the  name  or  sign  of  the 
Queen^s  Head,  situate  in  Little  PuUeney-stieeC^  in  tha  pariah  of 


Saint  James,  within  the  liberty  of  the  Dean  and  Chapter  of  the    Pne$dmi^ 
ooU^ate  church  of  Saint  Peter,  in  Westminster,  in  the  county  of  ^^^^^j    j^^^ 
Middlesex,  and  within  the  jurisdiction  of  the  Central  Criminal  expoaing  bar  to 
Court,   on  the  Sfith  day  of  February,  in  the  third  year  of  the  the  inclemency 
reign  of  our  Sovereign  Lady  the  now  Queen  Victoria,  before  T-  H.,  llf^^'^^ 
gentleman,  deputy  coroner  of  our  said  Lady  the  Queen  for  the  said  herofproper 
uberty,  in  the  said  county,  on  view  of  the  body  of  one  E.  P.,  then  food  ud  nou. 
and  there  lying  dead,  upon  the  oath  of  J.  B.,  &c.  (the  names  of  the  "«*"»•»*• 
jurors),  good  and  lawful  men  of  the  said  liberty,  duly  chosen,  and 
"who  being  then  and  there  duly  sworn  and  charged  to  inquire  for  our 
paid  Lady  the  Queen,  when,  how,  and  by  what  means  the  said  E.  P, 
came  to  her  death,  do,  upon  their  oath,  say,  that  E.  M.,  late  of  the 
parish  aforesaid,  in  the  said  liberty,  in  the  county  aforesaid,  and 
within  the  said  jurisdiction,  widow,  not  having  tne  fear  of  God 
before  her  eyes,  but  being  moved  and  seduced  by  the  instigation  of 
the  devil,  on  the  1st  day  of  December,  in  the  Snl  year  of  the  reign 
aforesaid,  and  on  divers  other  days  and  times  afterwards,  with  for(;fS 
and  arms,  at  the  parish  aforesaid,  in  the  said  liberty,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  in  and  upon  the  said  E.  P.,  in  the  peace  of  God  and  of  our 
said  Lady  the  Queen,  then  and  there  being,  the  said  E.  P.  then  and 
there  being  an  infant  of  tender  years,  and  within  the  ase  of  nurture, 
to  wit,  of  the  age  of  three  years,  and  the  said  E.  M.  tnen  and  there 
having  taken  upon  herself  the  care,  treatment,  and  custody  of  the 
aaidE.  P*,  and  the  finding  and  providing  her  with  meat,  dnnk,  and 
fix>d  for  the  nourishment  and  support  of  the  said  E.  P.,  and  the 
(Baid  E.  P.  then  and  there  labounng  under  disease,  did  make  an 
assault,  and  that  the  said  E.  M.,  with  both  her  hands,  her  the  said 
£•  P*  then  and  there  feloniously,  wilfully,  and  unlawfully  did  beat   . 
and  strike,  and  did  then  and  there  feloniously,  wilfully,  and  unlaw* 
fiilly  pull  and  strip  from  off  the  body  of  the  said  £.  P.  certain 
clothes  and  apparel,  wherewith  the  said  E.  P,  was  then  and  there 
clothed,  so  that  the  said  £.  P.  was  then  and  there  naked  and 
uncovered;    and  the  said  E.  P.,  whilst  she  was  so  naked  and 
uncovered,  the  said  E.-  M.  did  then  and  there  force  and  compel  to 
ait,  lie,  and  stand  about  for  a  long  and  unnecessary  time,  to  wit, 
for  six  hours  then  next  following,  in  a  cold  and  inclement  season  of 
the  year ;  and  the  said  E.  M.  did  then  and  there  feloniously,  wilfully, 
and  unlawfully  expose  the  said  E.  P.  to  the  cold  and  inclemency  of 
the  weather,  and  kept  the  said  E.  P.  without  sufficient  and  proper 
warmth  necessary  for  the  health  of  the  said  E.  P. ;  and  the  said 
£.  M*  did  then  and  there  feloniously,  wilfully,  and  unlawfully  bold 
and  keep  the  said  E.  P*,  whilst  so  naked  and  uncovered  as  aforesaid, 
under  the  cock  of  a  certain  cistern  for  a  long  space  of  time,  to  wit, 
for  two  hours  then  next  following,  and  in  a  cold  and  inclement 
aeason  of  the  year,  and  cast,  throw,  and  pour  divers  large  and 
unieasonable  quanti^ties  of  cold  water  from  and  out  of  the  said  cistern 
upon  the  said  E.  P.,  and  did  also  th&t  and  there  cast,  pour,  and 
throw  divers  large  quantities  of  other  cold  water  in  and  upon  the 
said  E.  P. ;  and  the  said  E.  M.  did  then  and  there  feloniously,  wil- 
fully, maliciously,  and  unlawfully  n^lect,  omit,  and  refuse  to  give 
ana  administer  to  her  the  said  E.  F*  sufficient  and  proper  meat, 
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Fl^mimts.  drink,  and  food  neoessarir  for  the  silsteiianee,  support,  and  nourUi- 
^lJ*ZI_  mentof  the  body  of  her  the  said  E.  P. ;  and  each  assaukiog,  bcatiaft 
joqpkusionfor  striking^  and  otherwise  misusing,  abusing,  and  ill-treating  the  sen 
imuiBlanghter  E.  P.  as  aforesaid,  in  muiner  and  form  aforesaid,  she  the  said  E.  H., 
bl^ff&fc  ^^  ^^^  ^^  ^^^  *9^'  thaea  then  n«t  following,  at  the  paoah 
^"^^^  aforesaid,  in  the  said  liberty  and  county  aforesaid,  and  withm  the 

jurisdiction  of  the  said  Central  Griminal  Gonrt,  did  felonimulT', 
barbarously,  cruelly,  and  inhumanly  repeat  and  reiterate  in  sm 
upon  and  against  the  said  E.  P.,  with  an  intent  her  the  said  'E.  P, 
then  and  there  feloniously  and  wilfully  to  kill,  gainst  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity;  oy  means  of  whidl 
said  assaults,  beatings,  and  sinkings,  and  the  said  otherwise  misusng*, 
abusing,  and  ill-treating  of  the  said  E.  P.  by  the  said  E.  M.  aa 
aforesaid,  and  of  the  said  E'.  M/s  said  neglect,  omission,  and  refusd 
to  give  and  administer  to  the  said  E.  P.  sufficient  and  proper  meat^ 
drink,  and  food  necessary  for  the  sustenance,  support,  and  notiriA> 
raent  of  the  said  E.  P.  as  afcnresaid,  she  the  said  £.  P.,  at  the  parisii 
aforesaid,  in  the  said  liberty,  in  the  county  aforesaid,  and  withm  Ae 
jurisdiction  of  the  said  Court,  from  the  said  1st  day  of  December, 
m  the  third  year  of  the  reign  aforesaid,  until  the  23rd  day  of  Febmaery 
in  that  year,  did  languish,  and  languishing  did  live,  on  which  saM 
SSrd  day  of  February,  in  the  third  year  of  the  reign  aforesaid,  at  the 
parish  aforesaid,  in  the  said  liberty  and  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  the  said  E.  P.^ 
of  the  said  assaults,  beatings,  strikings,  and  the  said  otherwise  sria* 
usin^s,  abusing,  and  ill-treating  of  the  said  E.  P.  by  the  said  E.  M. 
as  aforesaid,  and  of  the  said  E.  M.^s  said  neglect,  omission,  and 
refusal  to  give  and  administer  to  the  said  E.  P.  sufficient  and  proper 
meat,  drink,  and  food  necessary  for  the  sustenance,  suppcxt,  and 
nourishment  of  the  said  E.  P.,  did  die.  And  so  the  jurors  aftmsoM^ 
upon  their  oath  afcnesaid,  do  say,  that  the  said  E.  M.  her  the  ssM 
E.  P.,  in  manner  and  by  the  reasons  aforesaid,  feloniously,  wilfuUyv 
and  unlawfully  did  kill  and  day,  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity ;  in  witness  whereof,  as  wdl  tlie 
said  vdeputy  coroner  as  the  jurors  aforesaid,  have  hereunto  set  and 
subscribed  their  hands  and  seals  the  day  and  year  and  plaee  first 
above  written* 


No.  IX. 


No.  IX. 

UTNATIC  AftTLimS  ACT. 

IndieimmUfw  wtgUeting  a  lunatie  under  »iai.  8  4*  9  Viei.  c.  126,  t.  77. 


indktaiertVor  T^rOTTINGHAMSHIKE^lThejnrenof  OUT  Lady  the  Qmeia^ 
neglecting  a      i3l  to  wit  /  upMk  their  oalh,  present^  tlmi 

i^llTa&Q  Viet  ^<^P^  ^^'^^j  lAle  of,  bc^  heretofore  and  after  die  passing  of . m 
c  126  s.  77!  ^^  ^^  Parli»neiit,  nuide  and  pMsed  in  tbt  seasian  c^  ParlsaflMOl 
held  in  the  8th  and  9th  yeara.of  the  rdsa  of  our  said  Lady  tlia 
Queen,  entitled,  <«An  Act,  &&»''  to.witi  on  the  l^lst  day  ef 
Deeenhei^  A.D«  1846,  to  wit,tn,  8iCi,w«aan  atteadaofc  emplogrec^in/i 
cstain  ImUic  aqrhann»  the  said  asyhHndttn.aadtha^ 
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the  regulations,  and  subject  to  the  proYisions  and  directions  of  the        

said  Act  of  Parliament,  and  situate  and  being  in,  &c. ;  and  that  one      j^^xiL 
Matthew  Doubleday  was  then  and  there  a  lunatic  confined  in  the  indictBHot  ftt 
said  asylum  under  the  care  of  the  Said  Joseph  Large,  so  being  such  negiectmg  a 
attendant  as  aforesaid;  and. that  the  said  Matthew  I>oubleday,  so  [°|^^^*^ 
bcfaig  such  lunatic,  so  confined,  &c.,  as  aforesaid,  it  then  and  there  c.  126,  s.  Tt. 
became  and  was  the  duty  of  the  said  J.  L.,  as  such  attendant  as  afore- 
said, to  continue  and  remain  with  the  said  M*  D.  in  attendance  upon 
the  said  M.  D,  in  the  said  asylum  during  a  certain  night,  to  wit,  &c., 
in  order  to  prevent  the  said  M.  D.  from  killing  or  wounding  or  othar* 
trise  injuring  himself,  as  he  the  said  J.  L.  then  and  there  well  knew ; 
yet  the  said  J.  L.,  so  being  such  attendant  as  aforesaid,  to  wit,  on, 
&C.,  in,  &c.,  unlawfully,  wilfully  neglected  the  said  M.  D.,  so  being, 
such  lunatic  as  aforesaid,  in  this,  to  wit,  that  he  the  said  J.  L.  then 
and  there  unlawfully,  wilfully  neglected  to  continue  and  remain 
with  the  said  M.  D.  in  att«idimoe  upon  the  said  M.  D.  in  the  said 
asylum  during  the  night  aforesaid,  and  then  and  there  unlawfully, 
wilfully  left  the  said  M.  D.,  so  being,  &c.,  during  the  night  afore- 
said, alone  and  by  himself,  and  withwt  any  attendant,  for  a  long 
apace  of  time,  to  wit,  for  the  space  of  one  hour,  against  the  form  of 
tne  statute  in  that  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Stoond  Count.-— And  the  jurors  aforesaio,  upon  their  oath  afore*  SeeooA  Ostat 
said,  do  further  present,  that  afterwards,  and  after  the  passing  of 
the  said  Act  of  Parlianient  in  the  first  count  mentioned,  the  said 
J.  L.  90  being  such  attendant  employed  in  the  said  asylum  as  in  the 
imt  count  mentioned,  a  certain  lunatic,  to  wit,  one  M.  D.,  on,  &c., 
At,  &c*,  was  confined  in  the  said  asylum  under  the  cave  of  the  said 
1*  L.,  as  such  attendant  aforesaid ;  and  that  the  said  M.  D.,  so 
bang  confined,  &c.,  was  then  and  there  in  so  violent  and  exdted  a 
state  of  lunacy  and  insanity  that  it  was  then  and  there  probable  and 
to  be  apprehended  that  if  be  the  said  M.  D.  should  be  left  alone 
widiout  attendance,  he  would  kill,  wound,  or  otherwise  injure  him* 
islf,  as  the  said  J.  L.  then  and  there  well  knew;  by  means  whereof 
it  then  and  there  became  and  was  the  duty  of  the  said  J.  L.,  as 
audi  attoidant  as  aforesaid,  to  take  care  that  he  the  said  M.  D, 
should  not  be  left  alone  and  by  himself,  but  to  remain  and  continue 
itidi  the  said  M.  D.  in  attendance  upon  the  said  M.  D.  in  the  said 
Myloffi,  and  in  case  he  the  said-  J.  L.  diould  be  necessarily  and 
•navoidably  compiled  to  absent  himself  from  the  said  M.  D.,  and 
from  such  attendance  upon  the  said  M.  D.  as  aforesaid,  to  procure 
liie  attendance  of  some  other  attendant  employed  in  the  said  asylum 
upon  the  said  M.  D.  during  such  unavoidable  absence  of  the  said 
J.  L.,  in  order  to  prevent  tne  said  M.  D.  fttm  killing  or  woundiDg 
0r  otherwise  injuring  himself,  there  then  and  thcie  mng  divers,  to 
wit  five,  other  att^ants  employed  in  the  said  asylum ;  yet  the 
moA  J.  L.,  so  bdng  such  attendttit,  &o.,  well  knowanjr  the  nremitaB 
ia  this  count  mentioned,  to  wit,  on,  Ice, -at,  &c,  uiuawfiuly,  wil* 
fiilly  neglected  the  said  M.  D.,  so  being  such  lunatic  as  afiMresaid^ 
\u  this,  to  wit,  that  he  the  said  J.  L.  unkwfully,  wiUiiUy  negleoMl 
either  to  continue  and  rMiain  with  the  eaid  M.  D.  in  such  attend^ 
ante  upon  the  said  M«  IX  as  aforesaid,  or  to  proeure  Ihet 
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(Omtinoed). 


Third  Count. 


of  some  other  attendant  employed  in  the  said  asylum  as  aforesaid 
upon  the  said  M.  D.,  but,  on  the  contrary  thereof,  then  and  there, 
unlawfully,  wilfully  left  the  said  M.  D.  alone  and  by  himself, 
and  without  any  attendant,  for  a  long  space  of  time,  to  wit,  &c. 
[Conclusion:  Contra  formam  atatuH  et  contra  pacemJ] 

Third  Count— And  the  jurors,  &c.,  further  present,  that  the  said 
J,  L.  afterwards,  and  after  the  passing  of  the  said  Act  of  Parliament 
in  the  first  count  mentioned,  so  being  such  attendant  employed  in 
the  said  asylum  as  in  the  first  count  mentioned,  to  wit,  on,  &c.,  at, 
&c.,  did  unlawfully,  wilfully  neglect  one  M.  D.,  he  the  said  M,  D. 
then  and  there  being  a  lunatic  confined  in  the  said  asylum,  contrary 
to  the  duty  of  the  said  J.  L.  in  that  behalf.  [Conchuion :  Contra 
formam  statuti  et  contra  pacem.] 


No.X. 

Coroner^s  inquiiition  formam  laughter  agaimt  a  medical  practitioner  and  another,  in 
eauiing  the  death  qf  a  patient  hy  eubjecting  her  to  hydropathic  treatment. 


Coroner's  in- 
quisition for 
manslaughter 
against  a 
medical  prac- 
titioner and 
another,  in 
causing  the 
death  of  a 
patient  by  sub^ 
lecting  her  to 
hydropathic 
treatment. 


CENTRAL  Criminal  Court,  7      An  inquisition  indented,  taken 
to  wit.  3  for    our   Sovereign  Lady    the 

Queen,  at  the  house  of  J.  S.,  known,  by  the  name  or  sign  of  the 
Queen^s  Head,  situate  in  Little  Pulteney-street,  in  the  parish  of 
St.  James,  within  the  liberty  of  the  JDean  and  Chapter  of  the 
coUeffiate  church  of  Saint  Peter,  in  Westminster,  in  the  county  of 
Middlesex,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  on  the  S6th  day  of  February,  in  the  third  year  of  the  rdgn 
of  our  Sovereign  Lady  the  now  Queen  Victoria,  before  T.  H.,  gen* 
tleman,  deputy  coroner  of  our  said  Lady  the  Queen  for  the  said 
liberty,  in  the  said  county,  on  view  of  the  body  of  one  M*  H.,  then 
and  there  lying  dead,  upon  the  oath  of  J.  B.,  &c.  (the  names  of  the 
jurors),  ^ood  and  lawful  men  of  the  said  liberty  duly  chosen,  and 
who,  being  then  and  there  duly  sworn,  and  charged  to  inquire^ 
for  our  said  Lady  the  Queen,  when,  how,  and  by  what  means,  the 
said  M.  H.  came  to  her  death,  do,  upon  their  oath,  say,  that, 
C.  W.  L.,  late  of  the  parish  aforesaid,  in  the  said  liberty,  in  tibe 
county  aforesaid,  labourer,  on  the  6th  day  of  January,  in  the 
year  aforesaid,  and  on  divers  other  days  and  times  afterwards, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  said  liberty,  in 
the  county  aforesaid,  in  and  upon  the  said  M,  H.,  in  the  peace  c^ 
God  and  of  our  said  Lady  the  Queen  then  and  there  being,  the 
■aid  M.  H.  then  and  there  bebg  greatly  diseased  and  distempered 
in  her  body,  and  being  then  and  tliere  labouring  under  a  certain 
sickness,  to  wit,  scaly-tetter,  feloniously,  wilfully,  and  unlawfully 
did  make  an  assault.  And  that  the  said  C.  Yf.  L.,  to  wit,  on 
the  several  days  aforesaid,  and  at  divers  times  on  each  of  the 
said  da^s,  at  the  parish  aforesaid,  in  the  said  liberty,  in  the  county 
aforesaid,  feloniously,  wilfully,  and  unlawfully  did  put,  plaoe, 
and  immerse,  and  cause  and  procure  to  be  put,  placed,  and  immeraedt 
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her,  the  said  M.  H.,  into  a  certain  tub  filled  with  water,  and  into  Prec&Unti. 
the  water  so  being  in  the  said  tub,  the  body  of  the  said  M.  H.,  noTx 
being  then  and  there  naked  and  uncovered,  and  the  said  C.  W.  L.  coroner's  in. 
did  then  and  there  divers  times  on  each  of  the  said  days  afore-  quisition  for 
said,  feloniously,  wilfully,  and  unlawfully  keep  and  continue,  ™»^l««J»t^. 
and  cause  and  procure  to  be  kept  and  continued,  the  said  M.  H.,  the  ^pAc?i^ner, 
body  of  the  said  M.  H.  then  and  there  being  so  naked  and  uncovered  &c. 
as  w>resaid,  in  the  said  tub  and  in  the  water  aforesaid,  for  divers 
long  and  unreasonable  spaces  of  time,  to  wit,  for  the  space  of  one 
hour  at  each  of  the  said  times,  the  body  of  the  said  M.  H.  was 
ao  put,  placed,  and  immersed  therein  as  aforesaid,  the  weath^ 
dunng  all  the  several  days  and  times  aforesaid  there  being  very 
cold  and  inclement,  and  the  water  then  and  there  being  also  cold ; 
and  the  said  C.  W.  L.  did  tlien  and  there  feloniously,  wilfully, 
and  unlawfully  expose,  and  cause  and  procure  to  be  exposed,  the 
said  M.  H.  to  the  cold  and  inclemency  of  the  weather,  and  did 
then  and  there  feloniously,  wilfully,  and  unlawfully  keep,  and  cause 
and  procure  to  be  kept,  the  said  M.  H.  without  sufficient  and  pro- 
per warmth  necessary  for  the  bodily  health  and  condition  of  the 
said  M.  H.  And  that  the  said  C.  W.  L.,  to  wit,  on  the  several 
days  aforesaid,  and  at  divers  times  on  each  of  the  said  days,  at  the 
parish  aforesaid,  in  the  said  liberty,  in  the  county  aforesaid,  feloni- 
ously, wilfully,  and  unlawfully  did  wrap,  bind,  and  apply,  and 
cause  and  procure  to  be  wrappea,  bound,  and  applied,  about,  around, 
to,  and  upon  the  body  of  tne  said  M.  H*,  divers  sheets  and  other 
like  materials  and  things,  and  also  about,  around,  to,  and  upon  the 
head  of  the  said  M.  H.  divers  caps  and  cloths,  the  saia  sheets, 
materials,  and  things,  caps  and  cloths  respectively,  at  the  time 
they  were  so  wrapp^,  bound,  and  applied  as  aforesaid,  being  then 
and.  there  made  wet  and  moistened  with  cold  water,  and  the  said 
sheets,  materials,  and  things,  caps  and  cloths  respectively,  so  made 
wet  and  moistened  with  cold  water  as  aforesaid,  he,  the  said 
C.  W.  L.,  did,  on  the  several  days  and  times  aforesaid,  there  feloni- 
ously, wilfully,  and  unlawfully  keep  and  continue  so  wrapped, 
bound,  and  applied  about,  around,  to,  and  upon  the  body  and  head 
respectively  of  the  said  M.  H.,  for  and  during  divers  long  spaces 
of  time,  to  wit,  for  the  space  of  one  hour  at  a  time;  and  from  and 
after  the  expiration  of  the  said  space  of  one  hour,  he,  the  said 
C.  W.  L.,  fdoniously,  wilfully,  and  unlawfully,  did  then  and  there 
change,  and  cause  and  procure  to  be  changed,  the  said  sheets, 
materials,  and  things,  caps  and  cloths  respectively,  which  had  been 
so  wrapped,  bound,  and  applied  for  one  hour  as  aforesaid,  for  other 
sheets,  materials,  things,  caps,  and  cloths,  which  said  last-mentioned 
sheets,  materials,  and  things,  caps  and  cloths,  were  also  then  and 
there  made  wet  and  moistened  with  cold  \?ater,  and  which  said 
last-mentioned  sheets,  materials,  and  things,  caps  and  cloths  respec- 
tively as  aforesaid,  he,  the  said  C.  W.  L.,  did  then  and  there  feloni- 
ously, wilfully,  and  unlawfully,  wrap,  bind,  and  apply,  and  cause 
and  procure  to  be  wrapped,  bound,  and  applied  about,  around,  to, 
and  upon  the  body  and  head  respectively  of  the  said  M.  H. ;  and 
the  said  C.  W.  L.  did  then  and  tnere  feloniously,  wilfully,  and  un- 
awfuUy  keep  and  continue,  and  cause  and  procure  to  be  kept  and  , 
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Precedents,  continued)  the  said  last-mentioned  sheets,  materials,  and  things, 
" — "  caps  and  cloths  respectively,  so  made  wet  and  moistened  as  afore- 
Coroner^s  in.  ^^^^'  ^  wrapped,  bound,  and  applied  about,  around,  to,  and  upcn 
quisition  for  the  body  and  head  respectively  oi  the  said  M.  H.  as  aforesaid,  for 
manslaughter  th^  space  of  one  hour ;  and  the  said  C.  W.  L.,  feloniously,  wilfully, 
l^practltloneri  ^^  unlawfully,  did  then  and  there  keep  and  continue,  and  cause 
&c.  '  and  procure  to  be  kept  and  continued,  divers  sheets,  materials,  and 

things,  caps  and  cloths  -respectively,  so  made  wet  and  moistened 
with  cold  water  as  aforesaid,  to  be  wrapped,  bound,  and  applied 
about,  around,  to,  and  upon  the  body  and  head  respectively  of  the 
said  M.  H.  for  the  space  of  one  hour,  and  to  be  changed  at  intervals 
of  one  hour  each  as  aforesaid,  for  divers  long  spaces  of  time,  to 
wit^  for  the  space  of  ten  hours  on  each  of  the  days  aforesaid,  the 
weather  during  all  the  several  days  and  times  aforesaid  there  being 
very  cold  and  inclement.  And  that  the  said  C.  W.  L.,  to  wit,  on  the 
several  days  aforesaid,  and  at  divers  times  on  each  of  the  said  day^ 
at  the  parish  aforesaid,  in  the  said  liberty,  in  the  county  aforesaid, 
feloniously,  wilfully,  and  unlawfully,  did  bathe,  wash,  and  sponge^ 
and  cause  and  procure  to  be  bathed,  washed,  and  sponged,  Sie 
bead,  neck,  throat,  arms,  hands,  legs,  feet,  and  divers  other  parts 
of  the  body  of  the  said  M.  H,  with  divers  large  quantities  of 
other  cold  water,  and  the  said  C.  W.  L.  did  then  and  there  feloni- 
ously, wilfully,  and  unlawfully  keep  and  continue,  and  cause  and 
procure  to  be  kept  and  continued,  the  said  head,  neck,  throaty 
arms,  hands,  legs,  feet,  and  other  parts  of  the  body  of  the  said 
M.  H.,  so  bath^,  washed,  and  sponged,  with  divers  large  quan- 
tities of  other  cold  water  as  aforesaid,  for  divers  long  spaces  of 
time,  to  wit,  for  the  space  of  six  hours  at  a  time  on  each  of  the 
said  days  aforesaid,  the  weather  during  all  the  several  days  and 
times  aforesaid  there  being  very  cold  and  inclement.  By  means 
of  which  said  putting,  placing,  and  immersing  the  said  M.  H.  in 
the  said  tub,  and  in  the  water  aforesaid,  and  keeping  and  conti* 
nuing  the  said  M.  H.,  so  put,  placed,  and  immersed  in  the  said 
tub,  and  in  the  water  aforesaid,  upon  and  for  the  days  and  times 
aforesaid ;  and  also  by  means  of  which  said  exposing  the  said 
M.  H.  to  the  cold  and  inclemency  of  the  weather,  and  keeping 
the  said  M.  H.  so  exposed,  without  sufficient  and  proper  warmth 
necessary  for  the  bodily  health,  state,  and  condition  of  the  said 
M.  H. ;  and  also  by  means  of  which  said  wrapping,  binding,  and 
applying  about,  around,  to,  and  upon  the  body  and  bead  of  the 
said  M.  H.,  tlie  said  sheets,  materials,  and  things,  caps  and  cloths 
respectively,  so  made  wet  and  moistened  as  idToresaid,  keeping 
and  continuing  the  said  sheets,  materials,  and  things,  caps  and 
cloths  respectively,  so  made  wet  and  moistened  as  aforesuaid,  about, 
around,  to,  and  upon  the  body  and  head  of  the  said  M.  H.  upon 
and  for  the  days  and  times  aforesaid;  and  also  by  means  of 
which  said  bathing,  washing,  and  sponging  the  head,  neck,  throat, 
arms,  hands,  legs,  feet,  and  other  parts  of  the  body  ol  the  said 
M.  H.  with  cold  water  as  aforesaid,  and  keeping  and  continuing 
the  same  so  bathed,  washed,  and  sponged  as  aforesaid,  and  upon  and 
for  the  days  and  times  aforesaid,  the  said  M.  H.  then  and  there 
became  and  was  mortally  sick,  diseased,  and  distempered  in  her  body 
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and  head,  of  which  said  mortal  sickness,  disease,  and  distemper  in    Prtetimi», 
her  body  and  head,  she,  the  said  M.  H.,  from  the  said  6th  aaj  of      ^J"^ 
January,  in  the  year  aforesaid,  until  and  upon  the  11th  day  of  coroner's  in- 
January,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  said  qutsition  for 
liberty,  in  the  county  aforesaid,  did  languish,  and  languishing  did  manslaughter^ 
live,  and  on  which  said  11th  day  of  January,  in  the  year  aforesaid,  ^^JJJ^iJJ^ct^ 
at  the  parish  aforesaid,  in  the  said  liberty,  in  the  county  aforesaid,  &c 
of  the  mortal  sickness,  disease,  and  distemper  aforesaid,  so  occa- 
sioned as  aforesaid,  she,  the  said  M.  H.,  dia  die.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  H.,  the 
wife  of  R.  B.,  late  of  the  parish  aforesaid,  in  the  said  liberty,  in  the 
county  aforesaid,  baker,  on  the  said  6th  day  of  January,  in  the  year 
aforesaid,  and  on  the  several  other  days  and  times  aroresaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  said  liberty,  in  the 
county   aforesaid,   feloniously  was  present,  aiding,  abetting,   and 
assisting  the  said  C.  W.  L.  the  felony  aforesaid,  in  form  aforesaid, 
to  do  and  commit.     And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  C.  W.  L.  and  H.  B.,  the  said  M.  H., 
in  manner  and  form  aforesaid,  feloniously,  wilfully,  and  unlawfully 
did  kill  and  slay,  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

NoTB. — The  venme  Sn  the  margin  was  Centml  Crimmal  Court,  but  in  the  body  of  the 
inqnisition  there  were  no  allegations  that  the  naterial  facts  oocnrr^  within  the  jnrisdiction 
of  that  coart.    (See  ante,  note  to  the  case  of  R.  t.  SatchetU) 
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/luficfmsnf  tender  Ike  55  Geo.  3,  c  \9i,far  praeiiemg  a$  am  opotkecary  wUhmti  a 

CENTRAL  Criminal  Court,  ^  The  jurors  of  our  Sovereign    Precedeiitg^ 
to  wit.  5  Lady   the  Queen,    upon   their        

oath,    present,   that  M.  S.,  late  of  the  parish   of  Saint  James,  jn^l^^Jn^J' 
Clerkenwell,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  under  the  55 
of  the  Central  Criminal  Court,  gentleman,  after  the  passing  of  Geo.  3,  c.  194^ 
a  certain  Act  of  Parliament,  made  and  passed  in  the  fifty-fifth  year  ^^'^j^"^  qJ^^ 
of  the  reign  of  his  late  Majesty,  intituled  "  An  Act  for  better  regu-  "i^"w5houVa 
lating  the  Practice  of  Apothecaries  throughout  England  and  Wales,^^  certificate. 
and  after  the  1st  day  of  August,  A.  D.  1815,  to  wit,  on  the  1st  day 
of   July,   1846,  and  thence  continually  until   the  81st   day  of 
December  in  the  same  year,  not  being  a  person  who  on  the  said 
1st  day  of  August,  1816,  already  was,  or  at  any  time  theretofore  had 
been  in  practice  as  an  apothecary  in  England  or  Wales,  that  is  to 
say,  at  tne  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  unlawfully,  wrongfully,  wilfully,  and 
m  contempt  of  the  same  statute,  did  practise  as  an  apothecary,  to  wit, 
by  then  and  there,  as  an  apothecary,  attending  and  advising  and  fur- 
xushing  and  supplying  medicines  to  and  for  the  use  of  divers  persons, 
to  wit,  R.  J.  M.,  since  deceased,  M.  A.  M.,  &c.,  and  divers  other 
persons,  without  having  been  examined  by  the  Court  of  Examiners 
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of  the  Society  of  Apothecaries,  or  the  major  part  of  them,  and  without 

having  received  a  certificate  of  his  being  qualified  to  practise  as 
Indictmrat  ^^^^  apothecary  from  the  said  Court  of  Examiners,  or  the  major  part 
for  pncdstiig  of  them,  present  at  any  meeting,  as  in  the  said  Act  mentioned,  the 
as  an  aj^tbe-  ^{^  Court  of  Examiners  having  theretofore,  to  wit,  before  the  oom- 
^S^teH^^  ^  mission  of  the  said  offence,  been  duly  chosen  and  appointed  under 

and  according  to  the  provisions  of  the  said  Act  in  that  bdial^ 

against,  &c. 

The  second  count  concluded  thus :  <<  without  having  been  examined 

by  the  said  Court  of  Examiners  of  the  Society  of  Apothecaries.** 

Ihere  w^re  other  counts  differing  in  the  mode  in  which  the  want  of 

qualification  was  alleged. 
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Indictment  for  a  eompiraey  to  indict  pro$tcutort  for  keeping  a  hawdy^houie,  and 
extorting  money  from  them  on  condition  that  eueh  proeecution  ehould  be  foregone. 


CENTRAL  Criminal  Court,!      The  jurors  for  our  I«ady  the    Precedents. 
to  wit.  J  Queen,  upon  their  oath,  present        — 

that  W.  H.,  late  of  the  parish  of  St.  Margaret,  Westminster,  in  the  jj^^i^^l'^^ 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  Central  a  eonsptraey  to 
Criminal  Court,    labourer ;  and  J.  F.^    late  of  the  same   place,  indict  prosecu- 
labourer,  bein^  evil-disposed  persons,  and  wickedly  devising  and  a^uwd'^hww? 
intending  to  injure  one  T.  T.,  one  J.  W.,  and  one  G.  L.,  and  to  and  extming** 
extort  and  obtain  from  them  divers  moneys,  heretofore,  to  wit,  on  money  from 
the  23rd  day  of  April,  in  the  tenth  year  of  the  reim  of  our  Sove-  '^«"»  ^.t  roch 
reign  Lady  Queen  Victoria,  at  the  parish  aforesaid,  in  the  county  p^^j^utton" 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  should  be 
Court)  with  force  and  arms,  did  amongst  themselves  unlawfully,  foregone, 
wickedly,  and  corruptly  conspire,  combine,  confederate,  and  agree 
together  to  accuse,  charge,  and  indict  the  said  T.  T.,  J.  W.,  and 
G.  L.,  together  with  one  M.  T.,  one  S.  W.,  and  one  M.  L.,  for 
keeping  a  common  bawdy-house,  and  by  means  of  such  charge, 
accusation,  and  indictment,   to  obtain  and  acquire  to  themselves^ 
from  the  said  T.  T.,  J.  W.,  and  G.  L.,  divers  of  the  moneys  of  the 
^d  T.  T.,  J.  W.,  and  G.  L.  respectively,  and  to  deprive  them 
thereof.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that,  in  pursuance  of  the  said  conspiracy,  the  said 
W.  H.  and  J.  P.  did  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, in  the  Court  of  our  Lady  the  Queen,  before  the  Queen  herself, 
then  holden  at  Westminster,  m  the  county  of  Middlesex,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  prefer  a  bill  of 
indictment  to  a  certain  grand  jury  then  sworn   and  charged  to 
inquire  for  our  said  Lady  the  Queen  for  the  body  of  the  county  of 
Middlesex,  against  the  said  T.  T.,  J.  W.,  G.L.,  M.  T.,  S.  W.,  and 
M.  L.,  for  keeping  a  common  bawdy-house,  and  did  then  and  there 
cause  the  saia  grand  jury  to  find  and  present  the  said  indictment 
against  the  said  T.  T.,  J.  W.,  G.  L.,  M.  T.,  8.  W.,  and  M.  L.,  to 
the  great  daroa^  of  the  said  T.  T.,  J.  W.,  and  G.  L.,  and  each  of 
them,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Second  Count.*-And  the  jurors  aforesaid,  upon  their  oath  afore-  Second  Count, 
said,  do  further  present,  that  the  said  W.  H.  and  J.  P.,  being  such 
•evil-disposed  persons  as  aforesaid,  and  wickedly  devising  and 
intending  as  aforesaid,  heretofore,  to  wit,  on  the  day  and  year  afore- 
said, at  the  parish  and  county  aforesaid,  and  within  the  jurisdiction 
o{  the  said  Central  Criminal  Court,  did  again,  with  force  and  arms, 
unlawfully,  wickedly,  and  corruptly  conspire,  combine,  confederate, 
and  agree  toother  falsely  to  charge,  accuse,  and  indict,  and  pro- 
cure to  be  indicted,  the  said  T.  T.,  J.  W.,  and  G.  L.,  for  keeping  a 
common  bawdy-house,  and  by  means  of  such  charge,  accusation, 
and  indictment,  to  obtain  ana  acquire  to  themselves,  of  and  from 
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Precedents,     the  said  T.  T.,  J.  W.,  and  G.  L.,  and  each  of  them,  divers  of  the 

"~7         moneys  of  the  said  T.  T.,  J.  W.,  and  G.  L.  respectively,  to  the 

iDdiSment  for  g^eat  damage  of  the  said  T.  T.,  J.  W.,  and  G.  L.,  and  each  of 

a  conspiracy  to  them,  to  the  evil  example  of  all  others  in  the  like  case  offending, 

indict  prosecu-  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
torsfor keeping  i.„..^,  ^  J  ^  ^ 

abawdy.house,  ^'g"^^7-  .  .  .  , 

&c.  Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 

Third  Count.  ^^^'  ^^  further  present,  that  the  said  W.  H.  and  J.  P.,  being  such 
evil-disposed  persons  as  aforesaid,  and  wickedly  devising  and 
intending  as  aioresaid,  heretofore,  to  wit,  on  the  day  and  year  afore- 
said, at  the  parish  and  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  did  again,  with  force  and  arms^ 
unlawfully,  wickedly,  and  corruptly  conspire,  combine,  confederate, 
and  agree  together  falsely  to  charge,  accuse,  and  indict,  and  procure 
to  be  indicted,  the  said  T.  T.,  J.  W.,  and  G.  L.,  for  keeping  a 
common  bawdy-house,  to  the  great  damage  of  the  said  T.  T., 
J.  W.,  and  G.  L.,  and  each  of  them,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count  Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  W.  H.  and  J.  P.,  being  such 
evil-disposed  persons  as  aforesaid,  and  wickedly  contriving  and 
intending  as  aforesaid,  heretore,  to  wit,  on  the  day  and  year  afore- 
said, at  the  parish  and  county  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  did  again,  with  force  and 
arms,  unlawfully  and  corruptly  conspire,  combine,  confederate,  and 
agree  together,  by  means  ot  divers  false  pretences  and  subtle  means 
and  devices,  to  obtain  and  acquire  to  themselves,  of  and  from  the 
said  T.  T.,  J.  W.,*and  G.  L.,  and  each  of  them,  divers  of  the 
moneys  of  them  the  said  T.  T.,  J.  W.,  and  G.  L.  respectively,  and 
to  cheat,  deprive,  and  defraud  them  thereof,  to  the  great  damage  of 
the  said  T.  T.,  J.  W.,  and  G.  L.,  and  each  of  them,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the 

/  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count.  Fifth  Count— And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  W.  H.  and  J.  P.,  being  evil- 
disposed  persons,  and  wickedly  contriving  and  intending  to  injure  one 
J.  W.,  and  to  extort  and  obtain  from  him  divers  moneys,  heretofore, 
to  wit,  on  the  16th  day  of  July,  in  the  eleventh  year  of  the  reign  of 
our  Sovereign  Lady  Queen  Victoria,  at  the  parish  of  St.  Margaret, 
Westminster,  in  the  county  of  Middlesex,  and  within  the  junsdic- 
tion  of  the  Central  Criminal  Court,  with  force  and  arms,  did, 
between  themselves,  unlawfully,  wickedly,  and  corruptly  conspire, 
combine,  confederate,  and  agree  together,  to  charge,  accuse,  and 
indict  the  said  J.  W.,  together  with  one  F.  A.,  one  R.  J.,  one 
M.  S.,  and  S.  G.,  for  keeping  a  common  bawdy-house,  and  also  a 
common,  ill-governed,  and  disorderly  house,  andf,  by  means  of  such 
charge,  accusation,  and  indictment,  to  obtain  and  acquire  to  them- 
selves, from  the  same  J.  W.,  divers  of  the  moneys  of  him  the  said 
J.  W,,  and  to  deprive  him  thereof.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  in  pursuance  of  the 
said  conspiracy,  the  said  W.  H.  and  J.  P.  did  afterwards,  to  wit,  on 
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tbe  day  and  year  last  aforesaid,  at  the  adjourned  general  quarter    iV«e«bift. 

sessitHis  of  the  peace  for  the  county  of  Middlesex,  hoTden  in  and  for        

the  said  county  of  Middlesex,  at   the  Guildhall  in   the  Broad  indlrtmCTlt  for 
Sanctuaiv,  within  the  city  and  liberty  of  Westminster,  in  the  said  a  conspmM7  to 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central  '"diet  proseeo- 
Criminal  Court,  prefer  an  indictment  to  the  grand  jury,  then  and  ^jJJJX^h^?^ 
there  assembled  in  and  for  the  said  county  of  Middlesex,  against  the  &e. 
*said  F.  A.,  J.  W.,  R.  J.,  M.  S.,  and  S.  G.,  for  keeping  a  common 
bawdy-house,  and  also  for  keeping  a  common,  ill-governed,  and 
disorderly  house,  and  did  then  ana  there  cause  the  said  grand  jury 
to  find  and  present  the  said  indictment  against  the  said  F.  A., 
J.  W.,  R.  J.,  M.  S.,  and  S.  G.,  to  the  great  damage  of  the  said 
J.  W.,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore-  Sixth  Count, 
said,  do  further  present,  that  the  said  W.  H.  and  J.  P.,  being  such 
evil-disposed  persons  as  last  aforesaid,  and  wickedly  contriving  and 
intending  as  last  aforesaid,  heretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  tbe  parish  last  aforesaid,  in  the  city,  liberty, 
and  county  last  aforesaid,  and  within  the  mrisdiction  of  the  said 
Central  Criminal  Court,  did  again,  with  force  and  arms,  unlaw- 
fully, wickedly,  and  corruptly  conspire,  combine,  confederate,  and 
agree  together  to  charge,  accuse,  and  indict,  and  procure  to  be 
indicted,  the  said  J.  W.  for  keeping  a  common  bawdy-house,  and 
also  a  common,  ill-governed,  ana  disorderly  house,  and  by  means  of 
such  charge,  accusation,  and  indictment,  to  obtain,  extort,  and 
acquire  to  themselves,  of  and  from  the  said  J.  W.,  divers  c^  the 
moneys  of  the  said  J.  W.,  and  to  deprive  him  thereof,  to  the  great 
damage  of  the  said  J.  W.,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  a^nst  tbe  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Seventh  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore-  Seventh  Count. 
said,  do  further  present,  that  the  said  W.  H.  and  J.  P.,  being  such 
evil-disposed  persons  as  last  aforesaid,  and  wickedly  contriving  and 
intending  as  last  aforesaid,  heretofore,  to  wit,  on  the  day  ana  year 
last  aforesaid,  at  the  parish  last  aforesaid,  within  the  city,  liberties, 
and  county  last  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  did  again,  with  force  and  arms,  unlawfully 
and  corruptly  conspire,  combine,  confederate,  and  agree  together, 
by  means  of  divers  false  pretences  and  subtle  means  and  devices, 
to  extort,  obtain,  and  acquire  to  themselves,  of  and  from  the  said 
J.  W.,  divers  of  the  moneys  of  him  the  said  J.  W.,  and  to  cheat, 
deprive,  and  defraud  him  thereof,  to  the  great  damage  of  the  said 
J.  W.,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Eighth  Count. — And  the  jurors  aforesaid,  upon  thdr  oath  afore-  Eighth  Count, 
said,  do  further  present,  that  the  said  W.  H.  and  J.  P.,  not 
regarding  the  laws  of  this  realm,  and  wickedly  and  corruptly 
devising  and  intending  to  pervert  the  same  laws  to  unjust,  oppres- 
sive, and  extortionate  ends  and  purposes,  heretofore,  to  wit,  on  the 
SSrd  day  of  April,  in  tbe  tenth  year  of  the  reign  of  our  Sovereign 
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Precedents.  Ladv  Queen  Victoria,  at  the  parish  of  St.  Margaret,  Westminster, 
— •  in  the  county^  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
Indictment  for  Central  Criminal  Court,  unlawfully  did  conspire,  combine,  confede- 
a  conspiracy  to  rate  and  agree  together  to  cause  it  to  be  presented,  upon  the  prose- 
indict  prosccu-  cution  of  them  the  said  W.  H.  and  J.  P.,  upon  the  oaths  of  a  certain 
Tuwdy^ho^^  grand  jury,  to  wit,  a  certain  grand  jury  then  sworn  and  charged  to 
&c  '  inquire  for  our  said  Lady  the  Queen,  for  the  body  of  the  said 

county  of  Middlesex,  in  the  Court  of  our  said  Lady  the  Queen, 
before  the  Queen  herself,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  that  one  T.  T.,  one  J.  W.,  and  one  G.  L, 
had  kept,  and  then  were  keeping,  within  the  said  county  of  Middle- 
sex, a  certain  common  bawdy-house,  and  a  certain  common,  ill-  | 
governed,  and  disorderly  house,  to  the  common  nuisance  of  the  liege  | 
subjects  of  our  Lady  the  Queen  ;  and  having  caused  the  said  pre- 
sentment to  be  made  as  in  this  count  aforesaid,  afterwards,  for  money,  | 
lucre,  and  gain,  to  be  paid,  made,  and  given  by  them  the  said  T.  T.,  | 
J.  W.,  and  G.  L.,  to  them  the  said  W.  H.  and  J.  P.,  corruptly,                    | 
unlawfully,  and  contrary  to  the  due  course  of  law,  to  forego  and 
altogether  abandon  the  prosecution  of  the  said  presentment  and 
indictment,  to  the  gain  and  profit  of  them  the  said  W.  H.  and  J.  P., 
to  the  great  hinderance  and  perversion  of  public  justice,  to  the  evil  , 
example  of  all  others  in  the  like  case  offending,  and  against  the                    | 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
Kinth  Count.       Ninth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore-                    { 
said,  do  further  present,  that  the  said  W.  H.  and  J.  P.,  not  r^rd-                    | 
ing  the  laws  of  this  realm,  and  wickedly  and  corruptly  devising                    I 
and  intending  to  pervert  the  same  laws  to  unjust,  oppressive,  and                    ' 
extortionate  ends  and  purposes,  heretofore,  to  wit,  on  the  16th  day 
of  July,  in  the  eleventh  year  of  the  reign  of  our  Sovereign  Lady 
Queen  Victoria,  at  the  parish  of  St.  Margaret,  Westminster,  in 
the  city  and  liberty  of  Westminster,  in  the  county  of  Middlesex,                     | 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlaw- 
fully did  conspire,  combine,  confederate,  and  agree  together  to  cause                     ! 
it  to  be  presented  by  a  certain  grand  jury,  to  wit,  tnen  sworn  and 
charged  to  inquire  for  our  said  Lady  the  Queen,  at  the  adjourned 

general  quarter  sessions  of  the  peace  for  the  county  of  Middlesex, 
olden  in  and  for  the  said  county  of  Middlesex,  at  the  Guildhall  in 
the  Broad  Sanctuary,  within  the  said  city  and  liberty  of  Westmin- 
ster, in  the  said  county  of  Middlesex,  ana  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  that  one  J.  W.  had  kept,  and  then 
was  keeping,  within  the  said  county  of  Middlesex,  a  certain  com- 
mon bawdy-house,  and  a  certain  common,  ill-governed,  and  disor- 
derly house,  to  the  common  nuisance  of  the  liege  subjects  of  our 
said  Lady  the  Queen,  and  having  caused  the  said  last-mentioned 
presentment  so  to  be  made,  afterwards,  for  money,  lucre,  and  gain 
to  be  paid  and  given  by  him  the  said  J.  W.  to  them  the  said 
W.  H.  and  J.  P.,  corruptly,  unlawfully,  and  contrary  to  the  due 
course  of  law  to  forego  and  altogether  to  abandon  the  prosecution  of 
the  said  presentment,  to  the  gain  and  profit  of  them  the  said  W.  H. 
and  J.  P.,  to  the  great  hinderance  and  perversion  of  public  justice, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  Lady  the  Queen>  her  crown  and  dignity. 
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Indieiment  for  UbtU^PUa  (f  JmiifleatioH  under  6  Sf  7  Vict,  e*  96,  s.  6,  and  joinder 

qfiiiue. 

CENTRAL  Criminal  Court,  1      The  jurors  for  our  Lady  the    PreeedetUs. 
to  wit.  J  Queen,  upon  their  oath,  present,        — 

that  one  J.  B.,  before  and  at  the  time  of  the  committing  of  the  jndicti^nt^for 
offence  by  one  W.  S.,  as  hereinafter  next  mentioned,  exercised  and  libei— Pieaof 
carried  on  the  trade  or  business  of  a  victualler  in  and  upon  and  justification 

kept  a  certain  public-house,  called  the ,  situate  in  a  certain  "Jl^f  ^*i  "^  ^ 

Street,  called  A —  street,  m  the  parish  of  St.  James,  Westminster,  m  and  joinder  of 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  issue. 
Central  Criminal  Court.  And  the  jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present,  that  the  said  W.  S.,  late  of  the  parish 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  labourer,  being  a 
person  of  an  evil  and  wicked  mind,  and  wickedly,  maliciously,  and 
unlawfully  contriving  and  intending  to  bring  the  said  J.  B.  into 
pubhc  scandal,  infamy,  and  disgrace,  and  otherwise  to  injure  and 
aggrieve  the  said  J.  B.  in  his  said  trade  and  business,  and  otherwise 
wnoUy  to  ruin  him,  heretofore,  to  wit,  on  the  6th  day  of  March,  in 
the  tenth  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the 
grace  of  ti-od  of  the  United  Kingdom  Queen,  Defender  of  the  Faith, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
wickedly,  maliciously,  and  unlawfully  did  publish  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the 
said  J.  B.,  and  of  and  concerning  him  in  his  said  trade  and  busi- 
ness, and  of  and  concerning  his  keeping  the  said  house,  and  con- 
taining therein  the  false,  scandalous,  malicious,  defamatory,  and 
libellous  matter  following,  concerning:  the  said  J.  B.,  and  of  and 
concerning  him  in  his  said  trade  and  ousiness,  and  of  and  concern- 
ing his  keeping  the  said  house ;  that  is  to  say :  "  16,  N street, 

Wandsworth,  5th  March,  1847.  Gentlemen, — Prompted  by  feel- 
ings of  moral  rectitude,  I  have  considered  it  my  duty  to  lay  the 
fouowing  statement  before  your  worships,  from  which,  I  am  con- 
vinced, you  will  see  the  rigid  necessity  of  inquiring  as  to  the  cha- 
racter of  a  house  known  as  the ,  A—  street,  Piccadilly  [meaning 

the  said  house],  kept  by  one  J.  B.  [meaning  the  said  J.  B.],  a 
notorious  prize-fighter.  I  presume  a  license  is  granted  to  a  house 
for  the  purpose  of  enabling  a  landlord  to  administer  succour  and 
accommodation  to  the  wayfarer,  or  any  who  may  feel  inclined  to 
avail  themselves  of  such  accommodation.  There  also  was  a  time  in 
England  when  a  licensed  victualler  stood  as  constable  in  his  own 
right,  and  was  trusted  with  a  staff;  this  is  a  further  proof  of  the 
protection  you  ought  to  expect  while  under  the  roof  of  such  a  per- 
son. Gentlemen,  an  apology  is  necessary  for  encroaching  further 
on  your  time,  but  I  feel  satisfied,  as  licensing  mamstrates,  you  will 
see  the  necessity  of  your  interference,  on  reading  the  following  case. 
I  am  an  inhabitant  of  Wandsworth,  living  on  my  property.     On 
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Precedents,    the  5th  December,  1846, 1  called  at  the  house  of  Mr.  B.,  A —  street, 

""T^ji^     Piccadilly  [meaning  the  said  house  so  kept  by  the  said  J.  B.  as 

Indictment  for  aforesaid],  to  see  a  Mr.  H.,  a  coachmaker  at  Fulham.     I  impru- 

libel--Plea  of  dently  passed  my  opinion  on  a  bet  which  was  staked  at  B.'s  [mean- 


iuftiflcation,     {^g  ^he  said  J.  B.'*s],  and  said,  that  the  money  fairly  belonged  to  Mr. 
•  F.,  of  the  Antelope,  of  this  place.     I  was  collared  by  H.  B. — J.  B. 

[meaning  the  said  J.  B.]  being  away  from  home,  in  consequence  of 
a  brutal  assault  on  a  young  man-stripped  up,  and  laid  senseless  in 
the  parlour,  A  policeman  was  called  in,  and  I  was  taken  to  tbe 
station-house,  for  being  drunk.  When  at  the  station-house,  I  reoo- 
Tered  my  senses ;  it  was  then  apparent  to  all,  instead  of  intoxicatioii 
it  was  insensibility,  produced  by  the  violence  of  my  fall.  This 
was  about  five  o'^clock  in  the  afternoon.  I  was  minus  watch,  dudn, 
and  seals,  which  cost  upwards  of  twenty  pounds.  The  following 
day  I  applied,  with  a  policeman,  for  my  watch.  Neither  J.  [mean- 
ing the  said  J.  B.]  nor  H.  B.  were  to  be  seen,  but  the  house  was 
represented  by  Mrs.  B.'s  sister.  The  policeman  asked  her  if  she 
knew  any  thins  of  the  watch  I  had  lost  the  previous  evening. 
This  person  had  the  consummate  impudence  to  say  I  never  had  a 
watch  ;  and  that  I  was  a  common  informer  and  impostor,  and  cot 
my  living  that  way ;  and  to  take  no  notice  of  me.  Gentlemen,  wis 
is  the  conduct  I  received  at  this  man's  house.  I  now  beg  to  relate 
another  case,  which  has  oome  to  my  knowledge,  by  the  parties.  A 
person  named  M'C.  was  in  fi.'^s  parlour,  when  he  made  an  observa- 
tion respecting  J.  B.  [meaning  the  said  J.  B.],  B.  [meaning  the  said 
J.  B.]  immecuately  got  up,  and  struck  the  poor  fellow's  eye  neady 
out.  A  few  gentlemen  have  taken  his  case  up,  and  there  is  now  a 
suit  at  law  pending.  Another  case : — ^A  person  named  S.,  book- 
keeper at  the  Regent  Circus,  was  also  struck  by  B.  [meaning  the 
said  J.  B.].  At  another  time  he  summoned  him  [meaning  the  said 
J.  B.l  to  Marlborough-street,  where  the  case  was  partly  entered  into  ; 
Mr.  B.'s  solicitor  interfered,  and  the  magistrates  allowed  a  recon- 
ciliation. On  Tuesday,  the  9th  ultimo,  there  was  a  man  named  C, 
of  Turnham  Green,  went  to  B.'s  [meaning  the  said  J.  B.'s],  and 
called  for  something  to  drink,  ana  gave  the  waiter  a  sovereign. 
No  change  was  offered,  the  waiter  saying  he  had  received  no  such 
coin.  The  man  stated  he  would  fetch  a  policeman.  B.,  the  prize- 
fighter, then  offered  to  lay  a  bet  he  had  no  gold  about  him  when  he 
came  into  the  house.  The  man  stated  he  had  nine  sovereigns ;  and 
allowed  B.  to  count  the  remainder,  and  he  found  eight.  Then  they 
stated  the  waiter  must  have  had  the  other  sovereign.  The  man 
then  went  for  a  policeman,  and  gave  him  in  char^,  and  ultimately^  he 
was  taken  to  the  station-house.  He  still  denied  it,  but,  on  searching 
his  pockets,  he  found  the  sovereign ;  he  then  said  it  must  be  a 
mistake.  TTie  head-waiter  was  then  set  at  liberty.  Now,  s^tle- 
men,  how  was  this  man  discharged  without  a  hearing  bdore  a 
magistrate  ?  The  sovereign  was  lound  on  his  person,  yet  this  man 
was  allowed  to  go  at  large.  Query.  Is  it  discretional  for  the  police 
to  discharge  a  man  after  a  case  is  so  clearly  made  out  against  nim  t 
This  convinces  me  that  Mr.  B.'s  [meaning  the  said  J.  B.'s]  state- 
ment is  true,  that  the  head  of  the  police  is  in  favour  of  him  and  his 
house.     And  the  man  being  intoxicated,  he  returned  to  B.'s  house^ 
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1.     where  they  got  him  to  toss  for  liquors,  and  at  length  took  him  to    Precedaii$. 

»r     another  house,  and  soon  afterwards  left  him  ;  he  found  he  had  only         "TTtt 
i^      a  few  halfpence  in  his  purse,  instead  of  his  sovereigns.     Gentlemen,  indictment  for 
i      it  is  the  opinion  of  tnis  man,  the  liquor  he  had  must  have  been  libel— Plea  of 
[':       drugged,  as  the  quantity  he  had  taken  could  not  have  acted  so  Justification, 
f       powerfully  on  his  senses.     There  is  one  more  crying  evil,  which  I 
(        consider  ought  to  be  made   known.     Among  these  pugilists,  it 
appears,  there  is  a  regular  organized  force,  which  they  term,  the 
*  paid  ring  police.**     These  men  are  employed  at  the  different  fights, 
and  so  numerous  do  they  muster,  that  their  audacity  is  beyond 
description,  it  being  impossible  for  a  few  of  the  regular  force  to 
stand  against  them.     1  ne  cottages  of  the  poor  are  entered,  and 
their  very  food  taken  off  the  fire  when  cooking.     For  a  more  con- 
cise account,   I  refer  your  worships  to   the  enclosed  newspaper. 

There  is  a  case  respecting  a  man  named  N ,  of  Salford,  near 

Manchester,  a  pugilist,  who,  having  taken  a  public-house,  made 
application  for  transfer  of  license;  but  the  magistrates  declined, 
they  having  come  to  a  determination  to  grant  no  more  licenses  to 
houses  kept  by  prize-fighters  ;  a  license  giving  them  too  much  faci- 
lity for  the  encouragement  of  crime ;  and  it  is  well  known  it  is  of 
strong  tendency  to  the  ruin  of  inexperienced  youth.  Mr.  B.  [mean- 
ing the  said  J.  B.l  openly  asserts,  he  can  get  men,  at  any  time,  to 
do  his  bidding  for  nalf-a-crown.  Indeed  I  nave  very  good  proof  of 
this,  for  he  brought  a  person,  named  M  ...y,  on  Saturday  afternoon, 
to  my  neighbourhood,  to  look  for  me,  and  stayed  until  near  twelve 
oVlock  at  night.  And  yesterday  I  summoned  him  up  to  Marl- 
borough-street,  for  threatening  a  violent  assault ;  ana  he  openly 
asserted,  if  he  could  not  meet  me  at  a  house  of  public  resort,  he 
would  go  to  my  house,  and  change  cards  with  me,  at  the  same 
time  saying,  he  would  smash  my  jaw,  accompanied  with  language  I 
do  not  think  proper  to  insult  the  bench  b^  mentioning.  This  is 
the  man  that  is  encouraged  at  the  Sun,  m  A —  street ;  and  B. 
[meaning  the  said  J.  B.]  backs  him  to  fight  for  one  hundred  gui- 
neas, in  April  next  Gracious  heavens,  what  a  bed  of  vice  !  Yet 
the  heads  of  the  police,  B.  [meaning  the  said  J.  B.]  states,  will  come 
forward  and  prove  his  is  the  best-conducted  house  in  the  district ! 
I  crave  the  indulgence  of  further  stating,  that,  since  penning  the 
above,  I  have  received  two  letters  from  a  professional  gentleman, 

named  N.,  10,  L place.  Strand,   holding  out  a  threat,   that 

unless  I  retract  what  I  have  done,  and  am  about  to  do,  respecting 
the  conduct  of  the  B.s,  that  an  action  will  be  commenced  against 
me.  Thus,  you  see,  there  is  now  a  plan  laid  to  frustrate  the  ends 
of  justice,  by  holding  out  a  threat.  These  two  men  surrender  to 
take  their  trial,  at  Oxford,  on  Tuesday  next,  for  acting  as  leading 
characters  in  a  fight.  Biassed  by  no  vindictive  feelings,  but  stating 
the  real  case,  and  considering  the  moral  tendency  of  it,  I  consider  it 
my  duty  to  lay  it  before  your  worships,  trusting  you  will  caution 
him  [meaning  the  said  J.  B.]  as  to  his  future  conduct.  With  every 
apology  for  troubling  your  worships  with  this  lengthened  statement, 
Fmost  humbly  beg  to  subscribe  myself,  your  worships'  obedient  ser- 
vant, W.  S."^ — to  the  great  damage,  disgrace,  scandal,  and  infamy. 
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Pnoedtntu    of  the  said  J.  B.,  to  the  evil  example  of  all  others,  and  against  tise 
— -        peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Indicti^nt  for      '^^®  second  count  was  the  same,  except  that  it  aBeged  that  the 

libel—Plea  of  libel  was  published  with  an  intent  to  extort  money. 

justificatiojiy 

*^*  At  the  General  Sessions  of  Oyer  and  Terminer,  and  General 

Sessions  of  the  delivery  of  the  Queen^s  gaol  of  Newgate,  holden  for 
the  jurisdiction  of  the  Central  Crimiim  Court,  on  Monday,  the 
14thday  of  June,  1847. 
First  plea — Not  guilty. 

And  for  a  further  plea  in  his  behalf,  as  to  the  composing  and 
publishing  of  and  concerning  the  plaintiff  the  following  part  of  the 
said  supposed  libellous  matters,  in  the  said  first  count  of  the  indict— 
ment  mentioned,  to  wit,  "  On  the  5th  of  December,  1846,  I  called 
at  the  house  of  Mr.  B.,  A —  street,  Piccadilly,  to  see  Mr.  H.,  a 
coachmaker,  of  Fulham.  I  imprudently  passed  my  opinion  on  a 
bet  which  was  staked  at  B.'^s,  and  said  that  the  money  fairly 
belonged  to  Mr.  F.,  of  the  Antelope,  of  that  place ;  I  was  collared 
by  HT  B. — J.  B.  being  away  from  home,  in  consequence  of  a  brutal 
assault  committed  on  a  young  man — tripped  up,  and  laid  senseless  ia 
the  parlour.  A  policeman  was  called  m,  and  I  was  taken  to  the 
station-house  for  being  drunk.  When  at  the  station-house,  I  reco- 
vered my  senses ;  it  was  then  apjparent  to  all,  instead  of  intoxica* 
tion,  it  was  insensibility  produced  by  the  violence  of  my  fall.  This 
was  about  five  o^clock  m  the  afternoon.  I  was  minus  watch,  chain, 
and  seals,  which  cost  upwards  of  20/.  C — the  defendant  says  that  the 
same  is  true  in  substance  and  in  fact ;  and  that  the  said  J.  B., 
before  the  composing  or  publishing  of  the  said  supposed  libel  in  the 
first  count  mentioned,  to  wit,  on  the  14th  of  November,  1846, 
brutally,  and  with  great  force  and  violence,  assaulted  and  beat  one 
J.  M^C.,  at  the  house  of  the  said  J.  B.,  in  A—  street,  Piccadilly, 
aforesaid.  And  as  to  the  composing  and  publishing,  of  and  con- 
cerning the  plaintifi*,  the  following  part  of  the  said  supposed  libd, 
in  the  said  nrst  count  of  the  indictment,  to  wit,  *^  A  person  named 
M^C.  was  in  B.'s  parlour,  when  he  made  an  obscrv^ation  respecting 
J.  B.  B.  immediately  got  up,  and  struck  the  poor  fellow^a  eje 
nearly  out  ;^  the  defendant  says  that  the  same  is  true  in  substance 
and  m  fact ;  and  that  the  said  J.  B.  did,  before  the  composing 
or  publishing  of  the  said  supposed  libel,  to  wit,  on  the  Ist  of 
November,  1846,  at  the  house  of  the  said  J.  B.,  in  A —  street, 
Piccadilly,  aforesaid,  strike  one  J.  M^C,  who  is  the  same  person 
called  in  the  said  supposed  libel  M^C,  in  and  upon  his  face  and 
eyes,  and  thereby  there  and  then  struck  one  of  his  eyes  nearly  out, 
as  in  the  said  last-recited  part  of  the  said  supposed  libel,  in  the  first 
count  alleged.  And  as  to  the  composing  and  publishing  the  follow- 
ing part,  to  wit,  of  the  said  supposed  libel,  to  wit,  **  A  person 
named  S.,  bookkeeper  at  the  Regent  Circus,  was  also  struck  oy  B., 
at  another  time  C  the  defendant  says  that,  before  the  composing 
and  publishing  of  the  said  supposed  libel,  to  wit,  on  the  day  and 
year  aforesaid,  at  A—  street,  Piccadilly,  in  the  county  of  Midmeaex, 
one  H.  S.,  a  bookkeeper  at  the  Regent  Circus,  was,  with  force  and 
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arms,  &&,  struck  by  the  said  J.  B.  And  as  to  the  composing  and  JVimMW 
publishing,  of  and  concerning  the  plaintiff,  the  following  part  of  the  **"*" 
said  supposed  libel,  in  the  said  firat  count  of  the  indictment,  to  wit,  indictmiiVfor 
'*0n  Tuesday,  the  9th  ultimo,  there  was  a  man  named  C,  of  libel^-Plea  of 
Tumham  Green,  went  to  B.\  and  called  for  something  to  drink,  justification, 
and^  gave  the  waiter  a  sovereign ;  no  change  was  offered,  the  waiter  ^^' 
saying  he  had  received  no  such  coin.  The  man  stated  he  would 
fetch  a  poUceman.  B.,  the  prize-fighter,  and  others,  then  offered  to 
lay  a  bet  he  had  no  gold  when  he  came  into  the  house.  The  man  stated 
he  had  nine  sovereigns,  and  allowed  B.  to  count  the  remainder,  and 
be  found  eight ;  then  diey  stated  the  waiter  must  have  had  the  other 
sovereign.  The  man  then  went  for  a  policeman,  and  gave  him  in 
charge,  and  ultimately  he  was  taken  to  the  station-house.  He  still 
denied  it,  but  on  searching  his  pockets  he  found  the  sovereign ;  he 
then  said  it  must  be  a  mistake;"  and  as  to  the  following  part  of 
the  said  supposed  libel,  in  the  first  count  of  the  indictment  men- 
tioned, to  wit,  **  And  the  man  being  intoxicated,  he  returned  to 
B/s  house,  where  they  got  him  to  toss  for  liquors,  and  at  length 
took  him  to  another  house  and  soon  afterwards  left  him.  He  found 
he  had  only  a  few  halfpence  in  his  purse,  instead  of  his  sovereigns. 
Grentlemen,  it  is  the  opinion  of  this  man  the  liquor  he  had  must 
have  been  dru^a^,  as  the  quantity  he  had  taken  could  not  have 
acted  so  powerfully  on  his  senses;^— the  defendant  says  that  the 
same  were,  before  and  at  the  time  of  composing  and  publishing  the 
said  supposed  libel,  and  still  are,  true  in  substance  and  in  fact. 
And  as  to  the  composing  and  publishing,  of  and  concerning  the 
plaintiff,  the  foUoiving  part  of  tne  said  supposed  libel,  in  the  first 
count  of  the  indictment  mentioned,  to  wit,  ^^  These  two  men  sur- 
Tmder  to  take  their  trids  at  Oxford,  on  Tuesday  next,  for  acting  as 
leading  characters  in  a  fight,^  the  defendant  says  that  the  same, 
before  and  at  the  time  of  composing  and  publishing  of  the  said 
supposed  libel,  was  and  is  true  m  substance  and  in  fact ;  and  that 
the  said  J.  B.  and  H.  B.  were,  before  and  at  the  time  of  composing 
and  publishing  the  said  supposed  libel,  under  a  recognizance  to 
surrender  and  take  their  trial,  on  the  Tuesday  then  next,  at  Oxford, 
for  acting  as  leading  characters  in  a  fight;  and  that  before  the 
composing  and  publiSiing  the  said  supposed  libel,  to  wit,  on  the  Ist 
day  of  November,  1846,  at  Oxford,  in  the  county  of  Oxford,  to  wit, 
at  London,  the  said  J.  B.  and  H.  B.  did  act  as  the  leading  charac- 
ters in  an  illegal  fight.  And  the  defendant  further  saith,  that  it 
was  for  the  public  wnefit  that  the  said  matters  charged  in  such 
parts  of  the  said  supposed  libel,  in  the  first  count  of  the  indictment 
alleged,  as  are  in  this  plea  contained,  should  be  published  as  afore- 
said; and  that  the  particular  fact,  by  reason  whereof  it  was  for  the 
Eublic  benefit  that  the  said  last-mentioned  parts  of  the  said  supposed 
bel  should  be  pufalished,  was  and  is  that  the  said  supposea  libel, 
in  the  said  first  count  of  the  said  indictment  mentioned,  was  written 
to,  directed  and  sent  by  the  defendant,  to  certain  justices  of  the 
peace  for  the  county  of  Middlesex,  having  lawful  power  and 
authority  to  grant  licenses  for  the  sale  of  spirituous  liquors  and 
wine  to  such  persons,  keeping  public-houses  in  the  district,  in  the 
parish  of  St.  James^  in  the  county  of  Middlesex,  as  they  should 
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iVawetotti.-    deem  fit  and  proper  to  carry  on  the  business  of  selling  such' 

N  "^11     spirituous  liquors  and  wine.     And  he  further  saith,  the  said  J.  B., 

Indictment  for  feing  desirous  of  continuing  to  carry  on  the  business  aforesaid,  in 

libei-^p]ea  of  the  house  situate  in  A —  street,  Piccadilly,  aforesaid,  at  the  time  of 

.^istHleation,     composing  and  publishing  the  said  supposed  libel,  in  the  first  count 

^  of  the  indictment  mentioned,  was  about  to  apply  for  a  renewed 

license  to  the  said  justices  of  the  peace,  to  be  permitted  to  continue 

to  sell  exciseable  liquors  by  retail,  to  be  drunk  and  consumed  on 

the  premises,  in  the  house  situate  in  A —  street,  Piccadilly,  aforesaid. 

Ana  the  defendant  further  saith,  that  to  enable  the  aforesaid  justices 

of  the  peace  rightly  and  property  to  exercise  their  power  and 

authority  of  granting  such  renewed  license  as  aforesaid,  it  was 

expedient  that  they  should  be  made  acquainted  with  the  characters 

of  the  persons  by  whom  such  licenses  were  applied  for,  and  also  the 

characters  of  those  by  whom  the  houses  of  sucn  persons  were  likely  to 

be  frequented.  And  the  defendant  further  saith,  that  the  libel,  in  the 

first  count  mentioned,  was  composed  for  the  purpose  of  enabling  the 

said  justices  of  the  peace  rigntly  and  properly  to  exercise  their 

power  and  authority  of  granting  such  renewed  licenses  as  aforesaid, 

and   this  the  defendant  is  ready  to  verify;    wherefore  he  prays 

judgment  of  the  Court  here,  and  that  he  may  be  dismissed  and 

discharged  of  such  parts  of  the  supposed  Hbel,  in  the  first  count  of 

the  Indictment,  as  are  in  this  plea  contained. 

(Signature  of  counsel.) 

Replication. — ^Heading  same  as  the  plea,  except  the  date. 

And  thereupon  John  Clark,  who  prosecutes  for  our  said  Lady 
the  Queen  in  this  behalf,  as  to  the  plea  of  the  said  W.  S.,  by  him 
firstly  above  pleaded,  and  whereof  the  said  W.  S.  hath  put  himself 
upon  the  country,  the  said  John  Clark,  who  prosecutes  as  aforesaid^ 
doth  the  like,  &c. 

And  as  to  the  plea  of  the  said  W.  S.,  by  him  secondly  abov^ 
pleaded  to  certain  parts  of  the  first  count  of  the  said  indictment,  as 
in  the  said  second  plea  mentioned,  the  said  J.  Clark,  who  prosecutes 
as  aforesaid,  says,  that  by  reason  of  any  thing  in  the  said  second 
plea  of  the  said  W.  S.,  above  pleaded  in  bar,  aUeged,  our  said  Lady 
the  Queen  ought  not  to  be  barred  from  prosecutii^  the  said  first 
count  of  the  said  indictment  against  the  said  W.  S.,  in  respect  of 
the  libellous  matters  in  the  said  second  plea  mentioned,  because  the 
said  John  Clark  says  that  the  said  W.  S.,  of  his  own  wrong,  and 
without  the  cause  by  the  said  W.  S.  in  the  said  second  plea  uleged, 
committed  the  oflTence  and  published  the  several  parts  of  the  arid 
libel,  in  the  said  second  plea  particularly  mentioned  and  set  forth, 
and  therein  attempted  to  be  justified,  in  manner  and  form  as  in  the 
said  first  count  of  the  said  indictment  mentioned,  and  this  the  said 
J.  Clark  prays  may  be  inquired  of  by  the  country. 

And  the  said  W.  S.  doth  the  like,  &c. 
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STATUTES  AND  PARTS  OF  STATUTES 
▲FFBcrnro  thb  cbimiital  law  passed  ik  thb  sessiok  of 

PABUAHENT  OF   1847. 


INDICniBNTB  BY  COMMISSIONERS. 

IQrK  Vict.  Cap.  XVI. 

Indictmma  hy  CommMoners  tmder  the  Comminioiurs  CUmu 
ConMolidatkm  i^cf.— (April  23, 1847.) 

TH£  Commissioners  may  prefer  a  bill  of  indictment  against  any  How  indict- 
person  who  shall  steal  or  wilfully  iniure  any  property  ormentitobe 
thing  belonging  to  the  Commissioners,  or  unaer  their  management,  P'^^^^'^- 
or  institute  any  other  proceeding  which  may  appear  to  them  neces- 
sary for  the  protection  of  such  property ;  and  m  ever^^  such  case  it 
shall  be  sufficient  to  state  generally  the  property  or  thing  in  respect 
of  which  such  proceeding  snail  have  been  taken  to  be  the  property 
of  the  Comnussioners,  as  they  shall  be  described  in  the  special  Act, 
without  naming  the  individual  Commissioners. 


THREATENING  LETTERS. 

IOtb  &  llTS  Vict.  Cap.  LXVI. 

An  Act  for  ertm^Sng  the  Provisions  of  the  Law  reepeeting  Threatening 
Letters  and  aecmng  Parties  with  a  view  to  extort  Money. ^^Jvlj  9, 
1847.) 

WHEREAS  it  is  expedient  to  extend  the  provisions  of  so 
much  of  the  statute  made  and  passed  in  the  seventh  and 
eighth  years  of  the  reign  of  King  George  the  Fourth,  intituled  '*  An 
Act  for  consolidating  and  amencung  the  Laws  in  England  relative  to  7  &  8  Geo.  4^ 
Larceny  and  other  i)ffences  connected  therewith,^  and  of  an  Act  c.  29. 
passed  in  the  ninth  year  of  the  rd^n  of  King  George  the  Fourth, 
mtituled  ^<  An  Act  for  consolidating  and  amending  the  Laws  in  9  Geo.  4^  c  65. 
Ireland  relative  to  Larceny  and  other  Offences  connected  therewith,^ 
at  relates  to  the  offeooes  of  sending  threatening  letters,  and  also  so 
mudi  of  the   statute  made  and  passed  in  the  first  year  of  her 
Muesty's  reign,  intituled  *^  An  Act  to  amend  the  Laws  relating  to  7  Wm.  4  & 
Bobbery  ana  Stealing  from  the  Person,^  as  relates  to  the  offence  of  1  Vict,  c  87. 
accusing  persona  c^  unnatural  crimes^  and  to  make  further  provisions 
£>r  the  punishment  of  such  offences :  Be  it  therefore  enacted  by  the 
Queen^s  Most  Excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  s[»ritual  and  temporal,  and  Commons,  in  this  pre- 
mt  Parliament  assonUed,  and  bv  the  authority  of  the  same,  that  if 
any  person  shall  knowingly  send,  or  deliv^,  or  utter  to  any  other  Personi 
person^  any  leltoc  or  writing  accusing  or  threatening  to  accuse  either  tending  thnat- 
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ening  letters,    the  person  to  whom  such  letter  or  writing  shall  be  sent  or  delivered, 
aocosing  others  q^  any  other  person,  of  any  crime  punishable  by  law  with  death  or 
cSmesf  wis  a  transportation,  or  of  any  assault  with  intent  to  commit  any  rape,  or 
view  to  extort  of  any  attempt  or  endeavour  to  commit  any  rape,  or  of  any  crime  in 
money,  guilty  and  by  the  said  first-mentioned  Act  defined  to  oe  an  infamous  crime, 
of  felony.         ^^.j^  ^  ^j^^  ^^  intent  to  extort  or  gain,  by  means  of  such  threatening 
letter  or  writing,  any  property,  money,  security,  or  other  valuable 
thing,  from  any  person  whatever,  or  any  letter  or  writing  threaten- 
ing to  kill  or  murder  any  other  person,  or  to  bum  or  destroy  any 
house,  barn,  or  other  building,  or  any  rick  or  stack  of  grain,  hay, 
or  straw,  or  other  agricultural  produce,  or  shall  knowingly  procure, 
counsel,  aid,  or  abet  the  commission  of  the  said  offences,  or  either  of 
them,  every  such  offender  shall  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  oi  the  Court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  four  years,  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think 
2.  fit),  in  addition  to  such  imprisonment. 

Persons  ac-  II.    And  be  it  enactea.  That  if  any  person  shall  accuse  or 

ofcrimes^here-  threaten  to  accuse  either  the  person  to  whom  such  accusation  or 
inbefore  threat  shall  be  made,  or  any  other  person,  of  any  of  the  crimes  here- 

mentioned,       inbefore  specified,  with  the  view  or  intent  in  any  of  the  cases  last 
^^Ktort"^**^  aforesaid  to  extort  or  gain  from  such  person  so  accused  or  threatened 
money,  &c.^      to  be  accused,  or  from  any  other  person  whatever,  any  property, 
guilty  of  felony,  money,  security,  or  other  valuable  thing,  every  such  offender  shidl 
be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  term  not  exceeding  four  years, 
and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  Court  shall  so  think  fit),  in  addition  to  such  impri- 
sonment. 


CUSTODY  OF  OFFENDERS. 

10th  &  11th  Vict.  Cap.  LXVIL 

An  Act  to  amend  the  Law  as  to  the  Custody  of  Offenders. ^JjjIj  9,  1847.) 

WH£REAS  by  an  Act  passed  in  the  fifth  year  of  the  reign  of 
iM  vrw.  •»  «.  o*.  King  George  the  Fourth,  intituled   "  An  Act  for  the 

Transportation  of  Offenders  from  Great  Britain,^^  it  was  enacted, 
that  it  should  be  lawful  for  his  Majesty,  by  any  order  or  orders  in 
council,  to  declare  his  royal  will  and  pleasure  that  male  ofienders 
convicted  in  Great  Britain,  and  being  under  sentence  or  order  of 
transportation,  should  be  kept  to  labour  in  any  part  of  his  Maiestjr's 
dominions  out  of  England  to  be  named  in  such  order  or  orders  in 
council :  And  whereas  it  is  expedient  that  it  should  be  made  lawfbl 
to  remove  to  the  same  places  of  confinement  any  male  offender 
convicted  in  Ireland  who  would  have  been  removable  thereunto  if 
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he  had  been  convicted  in  Great  Britain :  Be  it  enacted  by  the  Queen^s 
Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Xiords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  tnat  it  shall  be  So  much  of 
lawfiil  for  one  of  her  Majesty'^s  principal  secretaries  of  state  to  direct  ^  ^^-  *»  ^  ®** 
that  any  male  offender  convicted  in  Ireland,  and  being  under  sen-  maleoffenders 
tence  or  order  of  transportation,  may  be  removed  to  and  confined  sentenced  to 
and  kept  to  labour  in  any  such  place  of  confinement  out  of  England,  transposition 
in  like  manner  as  if  he  had  been  convicted  in  Great  Britain ;  and  JJ^^  labour  oS 
every  ofiPender  who  shall  be  so  removed  shall  continue  in  custody,  and  of  England 
shall  be  kept  to  labour  in  the  place  of  confinement  to  be  so  provided,  crtended  to 
or  any  other  place  of  confinement  to  be  from  time  to  time  provided  convuSSl  in 
by  her  Majesty  out  of  England,  until  her  Majesty  shall  otherwise  Ireland, 
direct,  or  until  the  ofiPender  shall  be  entitled  to  his  liberty ;  and  that 
all  tlie  enactments  of  the  said  Act  relating  to  the  returns  to  be  made 
concerning  every  person  in  custody  in  each  of  such  places  of  con- 
finement,  and   the  powers  and  duties  of  the  superintendent  and 
overseer  having  the  custody  of  any  such  ofiTender,  and  to  the  treats 
ment  of  such  oflTenders  while  so  confined,  and  the  time  during  which 
they  shall  be  so  confined,  shall,  subject  to  the  amendments  made  in 
the  said  Act  by  an  Act  passed  in  the  last  session  of  Parliament, 
intituled  "  An  Act  for  abolishing  the  Office  of  Superintendent  of  9  &  10  Vict 
Convicts  under  Sentence  of  Transportation,"  apply  to  all  such  male  c«  26. 
offenders  convicted  in  Ireland  and  removed  under  the  authority  of 
this  Act,  as  if  they  had  been  convicted   in  Great   Britain  and 
removed  under  the  authority  of  the  first-recited  Act  to  such  places 
of  confinement.  2. 

II.  And  be  it  enacted,  That  it  shall  be  lawfiil  for  her  Majesty,  Offenders 

by  an  order  in  writing,  to  be  notified  in  writing  by  one  of  her  ""**^8«"^" 
Majesty's  principal  secretaries  of  state,  to  direct  that  any  persons  SiiMportatioa 
undfer  sentence  or  order  of  transportation  within  Great  Britain  shall  may  be  re- 
be  removed  from  the  prisons  in  which  they  are  severally  confined  to  moved  to  any 
any  other  of  her  Majesty's  prisons  or  penitentiaries  in  Great  Britain,  ^^"  Britain, 
there  to  be  confined  for  such  time  as  ner  Majesty  by  any  such  order 
notified  as  aforesaid  shall  direct,  not  exceeding  the  time  for  which 
they  mi^ht  have  been  lawfully  confined  in  the  prisons  from  which 
they  sh^l  have  been  severally  removed  ;  and  the  expense  of  main- 
taining any  such  person  in  the  prison  to  which  he  shall  be  removed 
under  this  Act,  and  any  other  additional  expense  incurred  in  such 
prison  by  such  removal  and  confinement,  shall  be  defrayed  in  like 
manner  as  the  expense  of  maintaining  any  such  person  in  any  place 
of  confinement  appointed  under  the  nrst-redted  Act  3. 

III.  And  be  it  enacted.  That  this  Act  may  be  amended  or  Acts  may  be 
repealed  by  any  Act  to  be  passed  in  this  session  of  Parliament.         amended,  &o 
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JUVENILE  OFFENDERS. 


w^ 


Persons  not 
exceeding 


tain  offences 
DM^be  raiB* 
manly  con- 
victed by  two 
justices. 


10th  &  11th  Vict.  Cap.  LXXXII. 

Am  Act  for  the  more  speedy  Trial  and  PtmUhment  of  Jtmenile  OffewderMj^^ 

(July  22, 1847.) 

REAS,  in  order  in  certain  cases  to  insure  the  more 
speedy  trial  of  juvenile  oflenders,  and  to  avoid  the  evils  of 
their  long  imprisonment  previously  to  trial,  it  is  expedient  to  allow 
such  offenders  being  proceeded  against  in  a  more  summary  manner 
than  is  now  by  law  provided,  and  to  give  further  power  to  bail 
them  :  Be  it  enacted  by  the  Queen^s  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  Ihat  every  person  who  shall,  subsequently  to 
the  passing  of  this  Act,  be  cnarsed  with  having  committed  or 
'^f'tt^om  "*  ^*^^"8  attempted  to  commit,  or  witn  having  been  an  aider,  abettor, 
mitting  cer-  counsellor,  or  procurer  in  the  commission  of  any  offence  which  now 
is  or  hereafter  shall  or  may  be  by  law  deemed  or  declared  to  be 
simple  larceny,  or  punishable  as  simple  larceny,  and  whose  age  at 
the  period  of  the  commission  or  attempted  commission  of  such 
offence  shall  not,  in  the  opinion  of  the  justices  before  whom  he  or 
she  shall  be  brought  or  appear  as  hereinafter  mentioned,  exceed  the 
age  of  fourteen  years,  shall,  upon  conviction  thereof,  upon  his  own 
confession  or  upon  proof,  before  any  two  or  more  justices  of  the 
peace  for  any  county,  riding,  division,  borough,  liberty,  or  place  in 
petty  sessions  assembled,  at  the  usual  place,  and  in  open  court,  be 
committed  to  the  common  gaol  or  house  of  correction  within  the 

t'urisdiction  of  such  justices,  there  to  be  imprisoned,  with  or  without 
lard  labour,  for  any  term  not  exceeding  three  calendar  months,  or, 
in  the  discretion  of  such  justices,  shall  forfeit  and  pay  such  sum, 
not  exceeding  three  pounds,  as  the  said  justices  shall  adjudge,  or, 
if  a  male,  shall  be  once  privately  whipped,  either  instead  of  or  in 
addition  to  such  imprisonment,  or  imprisonment  with  hard  labour ; 
and  the  said  justices  shall  from  time  to  time  appoint  some  fit  and 
proper  person,  being  a  constable,  to  inflict  the  said  punishment  of 
whipping  when  so  ordered  to  be  inflicted  out  of  prison  :  Provided 
always,  tnat  if  such  justices,  upon  the  hearing  of  any  such  case,  shall 
deem  the  offence  not  to  be  proved,  or  that  it  is  not  expedient  to 
aeeosed  if  they  inflict  any  punishment,  they  shall  dismiss  the  party  charged,  on 
dimtootto^  finding  surety  or  sureties  for  his  future  good  behaviour,  or  without 
inflict  any        such  sureties,  and  then  make  out  and  deliver  to  the  party  charged 
punishment,     a  certificate  under  the  hands  of  such  justices,  stating  the  fact  of  such 
dismissal ;  and  such  certificate  shall  and  may  be  m  the  form  or  to 
the  effect  set  forth  in  the  schedule  hereto  annexed  in  that  behalf: 
Provided  also,  that  if  such  justices  shall  be  of  opinion,  before  the 
person  charged  shall  have  made  his  or  her  defence,  that  the  charge 
is  from  any  circumstance  a  fit  subject  for  prosecution  by  indictment, 
or  if  the  person  charged  shall,  upon  being  called  upon  to  answer  the 


Justices  may 
dismiss  the 
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ciiar^,  object  to  the  case  being  summarily  disposed  of  under  the 
provisions  of  this  Act,  such  justices  shall,  instead  of  summarily 
adjudicating  thereupon,  deal  with  the  ease  in  all  respects  as  if  this 
Act  had  not  been  passed.  ^ 

II.  And  be  it  enacted,  That  any  two  or  more  justices  of  the  Power  to 
peace  for  the  county^  riding,  division,  borough,  liberty,  or  place,  in  justices  to  hear 
petty  sessions  assembled,  and  in  open  court,  before  whom  any  such  *"^  determme. 
person  as  aforesaid  charged  with  any  offeiicemade  punishable  under 

this  Act  shall  be  brought  or  appear,  are  hereby  authorized  to  hear 

and  determine  the  case  under  the  provisions  of  this  Act :  Provided  One  magistrate 

always,  that  any  magistrate  of  the  police  courts  of  the  metropoliis  "^^y»  ^"  certain 

sitting  at  any  such  police  court,  and  any  stipendiary  magistrate actsusualiy"" 

sitting  in  open  court,  having  by  law  the  power  to  do  acts  usually  done  by  two. 

required  to  be  done  by  two  or  more  justices  of  the  peace,  shall  and 

may  within  their  respective  jurisdictions  hear  and  determine  every 

charge  under  this  Act,  and  exercise  all  the  powers  herein  containedf, 

in  liRe  manner  and  as  fully  and  efiectually  as  two  or  more  justices 

of  the  peace  in  petty  sessions  assembled  as  aforesaid  can  or  may  ^o 

by  virtue  of  the  provisions  in  this  Act  contained.  ^ 

III.  And  be  it  enacted,  That  every  person  who  shall  have  proceeding* 
obtained  such  certificate  of  dismissal  as  aforesaid,  and  every  person  under  thia  Act 
who  shall  have  been  convicted  under  the  authority  of  this  Act,  *j.^eedinlS^" 
shall  be  released  from  all  further  or  other  proceedings  for  the  same  ^^  ^' 
cause.                                                                                                           ^ 

IV.  And  for  the  more  effectual  prosecution  of  offences  punishable  Mode  of  com- 
upon  summary  conviction  by  virtue  of  this  Act,  be  it  enacted,  That  polling  the 
where  any  person  whose  age  is  alleged  not  to  exceed  fourteen  years  ^PPf^*^.^^ 
shall  be  charged  with  any  such  cmence  on  the  oath  of  a  credible  able  on  sum- 
witness  before  any  justice  of  the  peace,  such  justice  may  issue  his  mary  convic 
summons  or  warrant  to  summon  or  to  apprehend  the  person  so*'®"* 
charged  to  appear  before  any  two  justices  ot  the  peace  in  petty  ses- 
sions assembled  as  aforesaid  at  a  time  and  place  to  be  named  in 

such  summons  or  warrant.  5 

V.  And  be  it  enacted,  That  any  justice  or  justices  of  the  peace.  Power  to  one 
if  he  or  they  shall  think  fit,  may  remand  for  further  examination  or  justice  to 
for  trial,  or  suffer  to  go  at  large  upon  his  or  her  finding  sufficient  [ake*baiL°** 
surety  or  sureties,  any  such  person  as  aforesaid  charged  before  him 

or  them  with  any  such  offence  as  aforesaid ;  and  every  such  surety 
diall  be  bound  by  recognizance  to  be  conditioned  for  the  appearance 
of  such  person  before  the  same  or  some  other  justice  or  justices  of 
the  peace  for  further  examination,  or  for  trial  before  two  or  more 
justices  of  the  peace  in  petty  sessions  assembled  as  aforesaid,  or  for 
trial  at  some  superior  court,  as  the  case  may  be ;  and  ever^  such 
recognizance  may  be  enlarged  from  time  to  time  by  any  such  justice 
or  justices  to  such  further  time  as  he  or  they  shall  appomt ;  and 
every  such  recognizance  which  shall  not  be  enlarged  shall  be  dis- 
charged without  fee  or  reward,  when  the  party  shul  have  appeared 
according  to  the  condition  thereof.  ^ 

VI.  And  be  it  enacted,  That  every  fine  imposed  by  any  justices  Applientlon  ol 
under  the  authority  of  this  Act  shall  be  paid  to  the  clerk  to  the  f 
convicting  justices,  and  shall  be  by  him  paid  over  to  the  use  of  the 
general  county-rate,  or  rate  in  the  nature  of  a  general  county-rate^ 
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7. 
As  to  the 

summoning 


for  the  county,  riding,  division,  borough,  liberty,  franchise,  citjr, 
town,  or  place  in  which  the  offence  io  respect  of  which  such  fine 
shall  be  imposed  may  have  been  committed. 

VII.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  justice 
of  the  peace  by  summons  to  require  the  attendance  of  any  person 

of  wftaesseT*^^  ^  *  Witness  upon  the  hearing  of  any  case  before  two  justices,  under 
the  authority  of  this  Act,  at  a  time  and  place  to  be  named  in  such 
summons ;  and  such  justice  may  require  and  bind  by  recognizance 
all  persons  whom  he  may  consider  necessary  to  be  examined  touch- 
ing the  matter  of  such  charge  to  attend  at  the  time  and  place  to  be 
appointed  by  him,  and  then  and  there  to  give  evidence  upcm  the 
hearing  of  such  charge ;  and  in  case  anv  person  so  summoned  or 
required  or  bound  as  aforesaid  shall  neglect  or  refuse  to  attend  in 
pursuance  of  such  summons  or  recognizance,  then,  upon  proof  being 
first  given  of  such  person'^s  having  lieen  duly  summoned  as  herein- 
after mentioned,  or  bound  by  recognizance  as  aforesaid,  it  shall  be 
lawful  for  the  justices  before  whom  any  such  person  ought  to  hare 
attended  to  issue  their  warrant  to  compel  nis  appearance  as  a 
witness. 

VIII.  And  be  it  enacted.  That  every  summons  issued  under  the 
authority  of  this  Act  may  be  served  by  delivering  a  copy  of  the 
summons  to  the  party,  or  oy  delivering  a  copy  of  the  summons  to 
some  inmate  at  such  party's  usual  place  of  abode  ;  and  every  person 
so  required,  by  any  writing  under  the  hand  or  hands  of  any  justice 
or  justices,  to  attend  and  give  evidence  as  aforesaid,  shall  be  deemed 
to  have  been  duly  summoned. 

IX.  And  be  it  enacted.  That  the  justices  before  whom  any  per* 
son  shall  be  summarily  convicted  of  any  such  offence  as  herein- 
before mentioned  may  cause  the  conviction  to  be  drawn  up  in  the 
form  of  words  set  forth  in  the  schedule  to  this  Act  annexed,  or  in 
any  other  form  of  words  to  the  same  effect,  which  conviction  shall 
be  good  and  effectual  to  all  intents  and  purposes. 

X.  And  be  it  enacted.  That  no  such  conviction  shall  be  quashed 
for  want  of  form,  or  be  removed  by  certiorari  or  otherwise  into  any 
of  her  Majesty'^s  superior  courts  of  record ;  and  no  warrant  of  conn 
mitment  shall  be  held  void  by  reason  of  any  defect  therein,  provided 
it  be  therein  alleged  that  the  party  has  been  convicted,  and  there  be 

11^  a  good  and  valid  conviction  to  sustain  the  same. 
ConTictions  to  iLI.  And  be  it  enacted.  That  the  justices  of  the  peace  before 
5k/*nIfo"t?/^  whom  any  person  shall  be  convicted  under  the  provisions  of  this 
Act  shall  forthwith  thereafter  transmit  the  conviction  and  recog- 
nizances to  the  clerk  of  the  peace  for  the  county,  borough,  liberty, 
or  place  wherein  the  offence  shall  have  been  committed,  there  to  be 
kept  by  the  proper  officer  among  the  records  of  the  Court  of  General 
Quarter  Sessions  of  the  Peace ;  and  the  said  clerk  of  the  peace  shall 
transmit  to  one  of  her  Majesty^s  principal  secretaries  of  state  a 
monthly  return  of  the  names,  offences,  and  punishments  menticHied 
in  the  convictions,  with  such  other  particulars  as  may  from  time  to 
j^  time  be  required. 

No  foifeitun  XII.  And  be  it  enacted.  That  no  conviction  under  the  authority 
Qpon  ooDvic-  of  this  Act  shall  be  attended  with  any  forfeiture ;  but  whenever  any 
A«t  botpra-    P^i^^i^  shall  be  deemed  guilty  under  the  provisions  of  this  Act,  it 
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fihall  be  lawful  for  the  presiding  justices  to  order  restitution  of  the  siding  jnstioet 
property  in  respect  of  which  such  offence  shall  have  been  committed  ™*y  <»^ 
to  the  owner  thereof  or  his  representatives,  and  if  such  property  JJJSJS^*  ^ 
shall  not  then  be  forthcoming,  the  same  justices,  whether  they  award      ^^* 
punishment  or  dismiss  the  complaint,  may  inquire  into  and  ascertain 
the  value  thereof  in  money,  and  if  they  think  proper,  order  payment 
of  such  sum  of  money  to  the  true  owner,  by  the  person  or  persons 
convicted,  either  at  one  time  or  by  instalments,  at  such  periods  as 
the  Court  may  deem  reasonable,  and  the  party  or  parties  so  ordered 
to  pay  shall  be  liable  to  be  sued  for  the  same  as  a  debt  in  any 
court  in  which  debts  may  be  by  law  recovered,  with  costs  of  suit, 
according  to  the  practice  of  such  court.  13^ 

XIII.  And  be  it  enacted.  That  whenever  any  justices  of  the  Reoovwyof 
peace  shall  adjudge  any  offender  to  forfeit  and  pay  a  pecuniary  p«»ltics. 
T)enalty  under  the  authority  of  this  Act,  and  such  penalty  shall  not 
be  forthwith  paid,  it  shall  be  lawful  for  such  justices,  if  they  shcdl 
deem  it  expeaient,  to  appoint  some  future  day  for  the  payment  of 
such  penalty,  and  to  order  the  offender  to  be  detained  in  safe  cus- 
tody until  the  day  so  to  be  appointed,  unless  such  offender  shall 
give  security  to  the  satisfaction  of  such  justices  for  his  or  her 
appearance  on  such  day ;  and  such  justices  are  hereby  empowered 
to  take  such  security  by  way  of  recognizance  or  otherwise,  at  their 
discretion ;  and  if  at  the  time  so  appointed  such  penalty  shall  not 
be  paid,  it  shall  be  laivful  for  the  same  or  any  other  justices  of  the 
peace,  by  warrant  under  their  hands  and  seals,  to  commit  the 
offender  to  the  common  gaol  or  house  of  correction  within  their 
jurisdiction,  there  to  remain  for  any  time  not  exceeding  three 
calendar  months,  reckoned  from  the  day  of  such  adjudication,  such 
imprisonment  to  cease  on  payment  of  the  said  penalty.  j^ 

jCIV.  And  be  it  enacted.  That  the  justices  in  petty  sessions  Ezpeiues  of 
assembled  as  aforesaid,  before  whom  any  person  shall  be  prosecuted  prosecutioiis 
or  tried  for  any  offence  cognizable  under  this  Act,  are  hereby  ^^^'^^'^'^ 
authorized  and  empowered,  at  their  discretion,  at  the  request  of  the 
prosecutor  or  of  any  other  person  who  shall  appear  on  recognizance 
or  summons  to  prosecute  or  give  evidence  against  any  person  accused 
of  any  such  offence,  to  order  payment  to  the  prosecutor  and  wit- 
nesses for  the  prosecution  of  such  sums  of  money  as  to  the  justices 
shall  seem  reasonable  and  sufficient  to  reimburse  such  prosecutor 
and  witnesses  for  the  expenses  they  shall  have  severally  incurred  in 
attending  before  the  examining  magistrate,  and  in  otherwise  carrying 
on  such  prosecution,  and  also  to  compensate  them  for  their  trouble 
and  loss  of  time  therein,  and  to  order  payment  to  the  constables  and 
other  peace-officers  for  the  apprehension  and  detention  of  any  person 
or  persons  so  charged ;  and  although  no  conviction  shall  actually 
take  place,  it  shall  be  lawful  for  the  said  justices  to  order  all  or  any 
of  the  payments  aforesaid  when  they  shfdl  be  of  opinion  that  the 
parties  or  any  of  them  have  acted  bond  fiie  ;  and  the  amount  of 
expenses  of  attending  before  the  examining  magistrate,  and  the  com- 
pensation for  trouble  and  loss  of  time  therein,  and  the  allowances  to 
the  constables  and  other  peace-officers  for  the  apprehension  and 
detention  of  the  offender,  and  the  allowances  to  be  paid  to  the  pro- 
secutor, witnesses,  and  constables  for  attending  at  the  said  petty 
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sessions*  shall  be  ascertained  by  and  certified  under  the  bands  of  the 
justices  in  such  petty  session  assembled  as  aforesaid:  Provided 
always,  that  the  amount  of  the  costs^  charges,  and  expenses  attending 
any  such  prosecution,  to  be  allowed  and  paid  as  aforesaid,  shall  not 
in  any  one  case  exceed  the  sum  of  forty  shillings :  Provided  also^ 
that  no  expenses  shall  be  allowed  to  prosecutors,  witnesses,  and 
constables  exceeding  the  sums  allowed  according  to  ascaleoffeos 
and  allowances  authorized  and  settled  by  the  justices  of  the  peace  at 
quarter  sessions  assembled,  according  to  the  statute  in  such  cMe 
made  and  provided  with  respect  to  preliminary  inquiries  before 
justices  of  the  peace  in  cases  of  felony. 

XV.  And  be  it  enacted.  That  every  such  order  of  payment  to 
any  prosecutor  or  other  person,  after  the  amount  thereof  shall  have 
been  certified  by  the  justices  as  aforesaid,  shall  be  forthwith  made 
out  and  delivereci  by  the  clerk  of  the  said  petty  session  unto  such 
prosecutor  or  other  person,  upon  such  clerk  being  paid  for  the  same 
the  sum  of  sixpence  for  every  such  person,  and  no  more,  and,  exoepi 
in  cases  hereinafter  provided  for,  shall  be  made  upon  the  treasurar 
of  the  county,  riding,  or  division  in  which  the  offence  shall  have 
been  committed,  or  shall  be  supposed  to  have  been  committed,  who 
is  hereby  authorized  and  required,  upon  sight  of  every  such  order, 
forthwith  to  pay  to  the  person  named  therein,  or  to  any  other  pereoii 
duly  authorized  to  receive  the  same  on  his  or  her  behalf,  the  moaOT 
in  such  order  mentioned,  and  shall  be  allowed  the  same  in  his 
accounts:  Provided  always,  that  no  such  order  shall  be  valid, 
nor  shall  such  treasurer  pay  any  money  thereon,  unless  it  shall  hawe 
been  framed  and  presented  in  such  form  and  under  such  regulations 
as  the  justices  of  the  peace  in  quarter  sessions  assembled  shall  from 
time  to  time  direct. 

XVI.  And  whereas  offences  cognizable  under  this  Act  may  be 
committed  in  liberties,  franchises,  cities,  towns,  and  places  which 
do  not  contribute  to  the  payment  of  any  county-rate,  some  of  which 
raise  a  rate  in  the  nature  of  a  county-rate,  and  others  have  neither 
any  such  rate  nor  any  fund  applicable  to  similar  purposes,  and  it  is 
just  that  such  liberties,  franchises,  cities,  towns,  and  places  should 
be  charged  with  all  costs,  expenses,  and  compensations  ordered  by 
virtue  of  this  Act  in  respect  of  such  offences  as  aforesaid  committea 

supposed   to  have  been  committed  therein  respectively;  belt 


or 


theren)re  enacted.  That  all  sums  directed  to  be  paid  by  virtue  of 
this  Act  in  respect  of  such  offences  as  aforesaid  committed  or  sujh 
posed  to  have  oeen  committed  in  such  liberties,  franchises,  cities, 
towns,  and  places,  shall  be  paid  out  of  the  rate  in  the  nature  of  a 
county-rate,  or  out  of  any  fund  applicable  to  similar  purposes, 
where  there  is  such  a  rate  or  fund,  by  the  treasurer  or  other  officer 
having  the  collection  or  disbursement  of  such  rate  or  fund ;  and 
where  there  is  no  such  rate  or  fund  in  such  liberties,  franchises, 
cities,  towns,  or  places,  shall  be  paid  out  of  the  rate  or  fund  for  the 
relief  of  the  poor  of  the  parish  or  township,  district  or  precinct 
therein,  where  the  offence  was  committed  or  supposed  to  have  been 
committed,  by  the  overseers  or  other  officers  having  the  cdilection 
or  disbursement  of  such  last-mentioned  rate  or  fund ;  and  the  order 
of  Court  shall  in  every  such  case  be  directed  to  such  treasurer,  over* 
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seers,  or  other  officers  respectively,  instead  of  the  treasurer  of  the 
county,  riding,  or  division,  as  the  case  may  require.  27^ 

X  V II.  And  for  the  protection  of  persons  acting  in  the  execution  Pioceediogs 
of  thiB  Act,  be  it  enacted,  That  all  actions  and  prosecutions  to  be  agwnst  petBons 
commenced  against  any  person  for  any  tMng  done  in  pursuance  of  SS°|^^*' 
this  Act  shall  be  laid  and  tried  in  the  county  where  the  fact  was 
committed,  and  shall  be  commenced  within  three  calendar  months 
after  the  fact  committed,  and  not  otherwise ;  and  notice  in  writing 
of  such  action  or  prosecution,  and  of  tiie  cause  thereof,  shall  be 
given  to  the  defendant  one  calendar  month  at  least  before  the  com- 
mencement dl  the  action  or  prosecution ;  and  in  any  such  action  or 
prosecution  the  defendant  may  plead  the  general  issue,  and  give  this 
Act  and  the  special  matter  in  evidence,  at  any  trial  to  be  had  there- 
upon ;  and  no  plaintiff  shall  recover  in  any  such  action  if  tender 
of  sufficient  amends  shall  have  been  made  before  such  action 
f»rought,  or  if  a  sufficient  sum  of  money  shall  have  been  paid  into 
court  after  such  action  brought,  by  or  on  behalf  of  the  ddendant ; 
afid  if  a  verdict  shall  pass  for  the  defendant,  or  the  plaintiff  shall 
become  nonsuit  or  discontinue  any  such  action  or  prosecution  after 
issue  joined,  or  if,  upon  demurrer  or  otherwise,  judgment  shall  be 
given  against  the  plaintiff,  the  defendant  shall  recover  his  full  costs 
as  between  attorney  and  client,  and  have  the  like  remedy  for  the 
same  as  any  defendant  hath  by  law  in  other  cases ;  and  though  a 
verdict  shaU  be  given  for  the  plaintiff  in  such  action,  the  plaintiff 
shall  not  have  costs  against  the  defendant,  unless  the  judge  before 
whom  the  trial  shall  be  shall  certify  his  approbation  of  the  action, 
and  of  the  verdict  obtained  thereupon.  ^  19, 

XVIII.  And  be  it  enacted.  That  nothing  in  this  Act  contained  Extent  of  Act 
shall  extend  to  Scotland  or  Ireland.  29. 

XIX.  And  be  it  enacted.  That  this  Act  maybe  amended  or  Act  maybe 
repealed  by  any  Act  to  be  passed  in  this  session  of  Parliament.  amended,  &c. 


SCHEDULE  of  Forms  to  which  this  Act  refers. 


Farm  of  Certificate  of  DismisaaL 

}We  of  her  Majesty'*s  justices  of  the  peace 

for  the  county  of  [or  I,  a  magistrate  of  the 

police  court  of  as  the  case  may  be]  do  hereby  certify, 

that  on  the  day  of  in  the  year  of  our 

Lord  at  in  the  said  county  of 

M.N.  was  brought  before  us  the  said  justices  [or  me  the  said  magis- 
trate] charged  with  the  following  offence;  that  is  to  say  [here 
state  briefly  the  particulars  of  the  charge]y  and  that  we  the  said 
justices  [or  I  the  said  magistrate]  thereupon  dismissed  the  said 
charge.  Given  under  our  hands  [or  my  hand]  this 
day  of 
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Form  of  Conviction. 

">  Be  it  remembered,  that  on  the  day  of 

to  wit.  3  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  at  in  the  county  of  \pT 

riding,  division,  liberty,  city,  &c.,  as  the  case  may  be\  A.  O.  is 
convicted  before  us,  J.  P.  and  Q.  R,y  two  of  her  Majesty  s  justices 
of  the  peace  for  the  said  county  [or  riding,  &c.],  \or  me,  8.  T.,  a 
magistrate  of  the  police  court  of  as  the  case  may  be]^ 

for  that  he  the  said  A.  O.  did  [specify  Jhe  offence^  and  the  time  and 
place  when  and  where  the  same  was  committed^  as  the  case  may  &e, 
but  without  setting  forth  the  evidence'\^  and  we  the  said  J.  P.  and 
Q.  R.  [or  I  the  said  S.  7.]  adjudge  the  said  A.  O.  for  his  said 
offence  to  be  imprisoned  in  the  [or  to  be  imprisoned 

in  the  and  there  kept  to  hard  labour  for  the  space 


sum,  to  be  imprisoned  in  the  [or  to  be  imprisoned  in 

the  and  there  kept  to  hara  labour]  for  the  space 

of  unless  the  said  sum  shall  be  sooner  paid.     Given 

under  our  hands  and  seals  [or  my  hand  and  seal]  the  day  and  year 
&st  above  mentioned. 
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No.  XIV. 

Indictment  againtt  several  defendante  far  persuading  and  hindering  a  person  Jrom 
giving  evidence  pursuant  to  her  recognizance  on  a  trial  for  felony,  fpith  counts  for 
a  conspiracy, 

CENTRAL  Criminal  Court,  1    The  jurors  for  our  Lady  the     Precedents, 
to  wit.  J    Queen  upon  their  oath  present,        

that  heretofore,  to  wit,  on  the  1st  day  of  September,  in  the  year  jndicd^t^* 
of  our  Lord  one  thousand  eight  hundred  and  forty-six,  and  within  against  several 
the  jurisdiction  of  the  said  Central  Criminal  Court,  S.  W.,  Esquire,  defendants  for 
then  being  one  of  the  aldermen  of,  and  one  of  her  Majesty's  justices  hSSStoff^"** 
of  the  peace  in  and  for,  the  city  of  London,  sitting  at  the  police-  person  fiN»m 
office  in  Guildhall-yard,  within  the  said  city,  in  due  form  of  law  giving  evidence 
did  make  his  warrant  of  commitment,  under  his  hand  and  seal,  toP™^^^^' 
wit,  at  the  parish  of  Saint  Lawrence  Jewry,  in  London  aforesaid,  JS'a^tS^S 
and  within  the  jurisdiction  of  the  said  Court,  bearing  date  the  same  felony,  with 
day  and  year  aforesaid,  directed  amongst  others  to  the  keeper  of  ®®""*f*®'* 
her  Majesty's   eaol  of  Newgate,  by  which  said  warrant  it  was^^"'^*"^' 
amongst  other  things  directed  that  the  said  keeper  of  her  Majesty's 
gaol  of  Newgate  should  receive  into  his  custody,  and  safely  keep 
until  discharged  by  due  course  of  law,  one  F.  M.,  charged  before 
the  said  S,  W.,  Esquire,  one  of  her  MajestVs  justices  of  the  peace 
in  and  for  the  said  city  and  liberties^  by  me  oaths  of  A.  D.  and 
others,  with  feloniously  stealing  ftx>m  the  person  of  the  said  A.  D. 
three  half-crowns,  two  shillings,  one  sixpence,  and  a  four-penny  piece, 
the  moneys  of  the  said  A.  I).,  asainst  the  peace,  &c.,  and  by  the 
said  S.  W.,  Esquire,  so  being  sudi  justice  as  aforesaid,  committed 
under  the  authority  of  an  Act  of  Parliament  made  and  passed  in 
the  session  of  Parliament  holden  in  the  fourth  and  fifth  years  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled 
**  An  Act  for  establishing  a  New  Court  for  the  Trial  of  Offences 
committed  in  the  Metropolis  and  parts  adjoining,^  as  by  the  same 
warrant  more  fully  appears.    And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  heretofore,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  aforesaid,  and  within  the  juris- 
diction of  the  said  Court,  one  A.  D.,  late  of  the  said  parish,  single 
woman,  appeared  before  the  said  S.  W.,  so  being  such  justice  as 
aforesaid,  and  did  then  and  there  give  evidence  against  the  said 
P.  M.  upon  the  charge  aforesaid,  which  evidence  was  material  in 
the  prosecution  of  the  said  charge,  upon  which  he,  the  said  P.  M., 
was  so  committed  as  aforesaid ;  and  she,  the  said  A.  D.,  was  then  and 
there  bound  by  recognizance,  by  and  before  the  said  S.  W.,  so 
being  such  justice  as  aforesaid,  to  appear  at  the  next  session  of  oyer 
and  terminer  and  gaol  delivery  of  Newgate,  to  be  holden  under  the 
authority  of  the  said  Act,  and  then  and  there  prosecute  the  law 
with  effect,  and  give  evidence  on  her  Majesty^s  benalf  upon  a  bill  of 
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Pnoedenia,  indictment,  to  be  exhibited  to  the  grand  inauest  against  the  said 
—  P.  M.  for  felony,  and  in  case  the  same  should  te  found  and  returned 
j^Sl3^'  to  be  a  true  bill,  that  then  the  said  A.  D.  should  also  appear  before 
against  severel  ^^^  jurors  that  should  pass  on  the  trial  of  die  said  P.  M.  at  the 
defendants,  &c.  same  session  of  oyer  and  terminer  and  gaol  delivery  of  Newgate, 
and  there  prosecute  and  give  evidence  upon  the  said  indictment, 
and  not  depart  the  court  without  leave.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  A.  L.,  late  of 
London,and  within  the  jurisdiction  of  the  said  Court,labourer;  S.J., 
late  of  the  same  place,  labourer ;  P.  J.,  late  of  the  same  place,  single 
woman ;  H.  D.,  late  of  the  same  place,  single  woman ;  J.  M.,  late  of 
the  same  place,  labourer ;  and  E.  M.,  late  of  the  same  place,  edng^e 
woman,  well  knowing  the  premises,  but  being  evil-disposed  persons, 
and  contriving  and  intending  to  obstruct  and  impede  the  due  coarse 
of  justice,  afterwards,  to  wit,  on  the  twenty-first  day  of  the  snd 
month  of  September,  in  the  year  aforesaid,  with  force  and  arms,  at 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Comt, 
unlawfully  and  unjustly  did  persuade,  hinder,  and  prevent  the  said 
A.  D.  from  appearing  at  the  said  session  to  prosecute  the  law  with 
effect,  and  give  evidence  on  her  Majesty'^s  behalf  upon  a  bill  of 
indictment  exhibited  to  the  grand  inquest  against  the  said  P.  H. 
for  the  said  felony,  and  also  from  appearing  and  prosecuting  and 
giving  evidence  before  the  jurors  who  did  pass  on  the  trial  of  the 
said  Jr.  M.,to  the  great  obstruction  and  hinoeranceof  public  justice, 
in  contempt  of  our  Lady  the  now  Queen  and  her  laws,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  Ae 
peace  of  our  said  Lady  the  Queen,  her  crown  ana  dignity. 
Second  Count  Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  afine- 
said,  do  further  present,  that  before  the  commission  of  the  offence 
bv  the  said  A.  L.,  S.  J.,  P.  J.,  H.  D.,  J.  M.,  and  E.  M.,  herein- 
aner  in  this  count  mentioned,  the  said  P.  M.  had  been  charged 
with  felony  before  the  said  S.  W.,  Esquire,  so  being  such  jus- 
tice as  aforesaid,  and  that  upon  the  hearing  of  the  said  cfaaree, 
the  said  A.  D.  had  appeared  as  a  witness,  and  had  given  material 
evidence  against  the  said  P.  M.,  and  had  been  bound  by  recogni- 
zance to  appear  at  the  next  session  of  oyer  and  terminer  and  gaol 
delivery  of  Newgate,  to  be  hoi  den  under  the  authority  of  the  said  , 
Act,  and  then  and  there  to  prosecute  the  law  with  effect,  and  give 
evidence  on  her  Majesty's  behalf  upon  a  bill  of  indictment  to  be 
exhibited  to  the  grand  inquest  against  the  said  P.  M.  for  felony ; 
and  if  the  said  last-mentioned  bill  should  be  found  and  returned  to 
be  a  true  bill,  that  then  the  said  A.  D.  should  also  appear  befiire 
the  jurors  that  should  pass  on  the  trial  of  the  said  I*.  M.,  at  t!he 
said  last-mentioned  session  of  oyer  and  terminer  and  gaol  delivery  of 
Newgate,  and  there  prosecute  and  give  evidence  upon  the  said  last- 
mentioned  indictment,  and  not  depart  the  court  without  leave. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  A.  L.,  S.  J.,  P.  J.,  H.  D.,  J.  M.,  and  E.  M., 
well  knowing  the  said  last-mentioned  premises,  but  being  evil-dSs- 
posed  persons,  and  contriving  and  intending  to  defeat  the  due  course 
of  law  and  justice,  and  to  cause  the  said  P.  M.  to  be  wrongfuDy 
and  unjustly  acquitted  of  the  said  last-mentioned  felony,  and  to  go 
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unpunished  for  the  same,  afterwards,  to  wit,  on  the  twenty-first  day    iVeoedMto. 
of  September,  in  the  year  aforesaid,  with  force  and  arms,  m  London        ""J^fv 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  unlawfully  indictment* 
and  unjustly  did  conspire,  combine,  confederate,  and  agree  together  against  sefenl 
to  solicit  and  endeavour  to  persuade  and  prevail  upon  the  said  A.D.  defendantii&e. 
to  absent  herself,  and  not  appear  and  prosecute  the  law  with  effect, 
and  give  evidence  against  toe  said  P.  M.  on  the  charge  last  afore- 
said, at  the  session  to  be  holden  under  the  authority  of  the  said  Act, 
as  by  the  said  recognizance  entered  into  by  her  she  had  undertaken 
to  do,  such  evidence  of  the  said  A.  D.  being  material  and  necessary 
upon  the  hearing  of  the  said  charge  by  the  said  last-*mentioned  ^nd 
inquest,  and  also  upon  the  trial  of  the  said  P.  M.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  in  pur- 
suance of  the  said  conspiracy,  combination,  confederacy,  and  agree- 
vient,  they  the  said  A.  L.,  S.  J.,  P.  J.,  H.  D.,  J.  M.,  and  £•  M. 
did  unlawfully  and  unjustly  persuade  and  prevail  upon  the  said 
A.  D.  to  absent  herself,  and  not  appear  and  prosecute  the  law  with 
effect,  and  give  evidence  against  the  said  P.  M.  on  the  charge  last 
aforesaid,  at  the  last-mentioned  session,  holden  under  the  authority 
of  the  said  Act,  to  the  great  obstruction,  hinderance,  and  delay  of 

EuUic  justice,  in  contempt  of  our  said  Lady  the  now  Queen  and 
er  laws,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  auzainst  the  peace  of  our  said  Lady  the  now  Queen,  her  crown 
and  mgnity. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore-  Third  Count 
said,  do  further  present,  that  before  the  commission  of  the  offence 
by  the  said  A  L.,  S.  J.,  P.  J.,  H.  D.,  J.  M.,  and  E.  M.,  in  this 
count  mentioned,  the  said  A.  D.  had  been  duly  bound  by  recogni- 
zance to  prosecute  and  give  evidence  at  a  session  to  be  holden  for 
the  jurisdiction  of  the  Central  Criminal  Court  against  the  said 
F.  M.  for  felony.  And  the  jury  aforesaid,  upon  their  oath  aforesaid^ 
do  further  present,  that  the  said  A.  L.,  S,  J.,  P.  J.,  H.  D.,  J.  M ., 
and  E.  M.,  well  knowing  the  said  last-mentioned  premises,  and  also 
well  knowing  that  the  evidence  of  the  said  A.  D.  was  material 
and  necessary  on  the  part  of  our  Lady  the  Queen  against  the  said 
P.  M.,  but  being  evil-disposed  persons,  and  contriving  and  intend- 
ing, as  last  aforesaid,  afterwards,  to  wit,  on  the  said  twenty-first  day 
orSeptember,  in  the  tenth  year  of  the  rdgn  afcnresaid,  with  force 
and  arms,  at  London  aforesaid,  and  within  the  jurisdiction  of  the 
said  Court,  unlawfully  and  unjustly  did  conspire  and  combine,  con- 
federate and  agree  together,  by  divers  artful  stratagems  and  devices, 
to  persuade  and  prevent  the  said  A.  D.  from  appearing  at  the  said 
last-mentioned  session  holden  for  the  jurisdiction  of  the  said  Court, 
to  prosecute  and  give  evidence  against  the  said  P.  M.on  the  charge 
last  aforesaid,  to  the  great  obstruction,  hinderance,  and  delay  of 

Eiblic  justice,  in  contempt  of  our  said  Lady  the  Queen  and  her 
ws,  to  the  evil  example  of  all  others  in  the  liKecase  offending  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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No.  XV. 


Indtetmentfor  a  eonmum  tmuanee  m  €*po9ing  a  ghmdered  hone  in  a  public  wujf  and 

market, 

Pnadents.     ^^ENTRAL  Criminal  Court,  \    The  jurors  of  our  Sovereigii 
— '^      Vy  to  wit.  J    Lady  the  Queen    upon  their 

InmamOTt  for  ^^^^  present,  that  S.  J.,  late  of  the  parish  of  Saint  Sepulchre,  in 
a  common        London,  and  within  the  jurisdiction  oi  the  said  Court,  labourer,  cm 
nuisance  in       the  fifth  day  of  November,  in  the  eleventh  year  of  the  reign  of  our 
^JJSrSihowe  ^^  Lady  the  Queen,  at  the  parish  aforesaid,  in  London  aforesaid, 
ma  public  way  and  within  the  jurisdiction  of  the  said  Court,  was  possessed  of  a 
and  market      certain  horse,  which  said  horse  was  then  and  there  infected  with  a 
contagious  infection  and  dangerous  disease  called  the  glanders ;  and 
that  the  said  S.  J.,  well  knowing  the  premises,    afterwards,  and 
whilst  the  said  horse  was  so  infected  as  aforesaid,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  Lon- 
don aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  unlaw- 
fully, wilfully,  wickedly,  and  injuriously,  did  bring  and  cause  to  be 
brought  the  said  horse,  so  infected  as  aforesaid,  into  and  alon^  a 
certain  open  public  way  and  place  called  Smithfield,  in  which  puQic 
way  and  place  then  of  right  were  divers  liege  subjects  of  our  Lady  the 
Queen  then  going,  passing,  and  staying,  and  amidst  and  among  cUvers 
liege  subjects  of  our  said  Lady  theQueen,  who  were  then  and  there  in 
the  said  public  way  and  place,  to  the  great  danger  of  infecting  with 
the  said  contagious,  infectious,  and  aangerous  disease,  called  the 
glanders,  the  liege  subjects  of  our  said  Lady  the  Queen,  who  on  the 
said  day  and  time  were  in  and  near  the  said  public  way  and  place, 
to  the  damage  and  common  nuisance  of  all  tne  said  liege  subjects 
of  our  said  Lady  the  Queen,  to  the  evil  example  of  all  ouiers  in  the 
like  case  offending,  and  against  the  peace,  &c. 
Second  Count      Second  Count. — That  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  jparish  aforesaid,  in  London  aforesaid,  and  within 
the  jurisdiction  of  the  said  Court,  the  said  S.  J.  was  possessed  of  a 
certain  other  horse,  which  said  last-mentioned  horse  was  then  and 
there  infected  with  a  contagious,  infectious,  and  dangerous  disease, 
to  wit,  a  disease  called  the  glanders ;  and  that  the  said  S.  J.,  well 
knowing  the  premises  last  aforesaid,  afterwards  and  whilst  the  said 
last-mentioned  horse  was  so  infected  as  aforesaid,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  Lon- 
don aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  unlaw- 
fully,  wickedly,  wilfully,  and  injuriously,  did  bring  and  cause  to 
be  brought  the  said  last-mentioned  horse,  so  infected  as  aforesaid, 
into  a  certain  market  called  Smithfield  Market,  during  the  period 
when  the  liege  subjects  of  our  said  Lady  the  Queen  were  then  and 
there  holding  the  said  market,  which  was  then  and  there  public  and 
open  to  all  tne  liege  subjects  of  our  said  Lady  the  Queen,  for  the 
purpose  of  buybg  and  selling  horses  and  other  cattle  therein ;  and 
that  he  the  said  S.  J.^  well  knowing  the  premises  as  last  aforesaid, 
then  and  there  kept  and  continu^  the  said  horse  so  infected  as 
aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of  one  hour 
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then  next  following,  and  in  which  said  market  then^  of  right^  were    Preoedmu. 
diyers  other  horses,  and  other  cattle,  of  certain  liege  subjects  of  our     jj'^y 
said  Lady  the  Queen,  then  and  there  passing  and  being ;  by  means  indictment  for 
of  which  said  several  last-mentioned  premises,  the  said  last-mentioned  a  common 
horses  and  other  cattle,  so  passing  and  being  along  and  in  the  said  n«>«*nce,  &c. 
market,  became  and   were  liable  to  be  infected   by   the   conta- 
gious, infectious,  and  dangerous  disease  with  which  the  said  horse 
of  the  said  S.  J.  was  so  infected  as  aforesaid,  to  the  damage  and 
common  nuisance  of  the  liege  subjects  of  our  said  Lady  the  Queen 
frequenting  the  said  market,  and  using  the  same  for  the  purpose  of 
buyiw  and  selling  horses  and  other   cattle  therein,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace,  &c. 

Third  count. — That  afterwards,  to  wit,  on  the  day  and  year  last  Third  Cotmt. 
aforesaid,  at  the  parish  aforesaid,  in  London  aforesaid,  and  within 
the  jurisdiction  of  the  said  Court,  the  said  S.  J.,  was  possessed  of  a 
certain  other  horse,  which  last-mentioned  horse  was  then  and  there 
infected  with  a  contagious,  infectious,  and  dangerous  disease,  to  wit, 
a  disease  called  the  ganders ;  and  that  the  said  S.  J.  well  knowing 
the  last-mentioned  premises,  afterwards,  and  whilst  the  said  last- 
mentioned  horse  was  so  infected  as  aforesaid,  on  the  day  and  year 
aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  m  London 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  unlawfully, 
wilfully,  and  injuriously  did  bring,  and  cause  to  be  brought,  the 
said  last-mentioned  horse  so  infected  as  aforesaid,  into  a  certain 
open  and  public  way  and  place  called  Smithfield,  in  which  public 
way  and  place  there  were  divers  other  horses,  and  other  cattle,  of 
certain  liege  subjects  of  our  Lady  the  Queen  then  and  there  passing 
and  being ;  and  that  the  said  S.  J.,  well  knowing  the  premises,  as 
last  aforesaid,  then  and  there  kept  and  continued  the  said  horse,  of 
which  the  said  S.  J.  was  so  possessed  as  last  aforesaid,  and  which 
was  then  and  there  so  infectea  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  one  hour  then  next  following,  during  all 
which  time  there  were  divers  other  horses  and  other  cattle  of  certain 
liese  subjects  of  our  said  Lady  the  Queen  then  and  there  passing 
ana  being,  by  means  of  which  said  several  last-mentioned  premises, 
the  said  horses  and  other  cattle  so  passing  and  being  along  and  in 
the  said  open  and  pubUc  way  and  place,  became  and  were  liable  to 
be  infectea  by  the  contagious,  infectious,  and  dangerous  disease  with 
which  the  said  horse  of  the  said  S.  J.  was  so  infected  as  aforesaid^ 
to  the  damage  and  common  nuisance  of  the  liege  subjects  of  our  said 
Lady  the  Queen  then  having  horses  and  other  cattle  in  the  said  open 
and  public  way  and  place,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace,  &c. 
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No.  XVI. 

Indictment  for 
manslaughter 
against  a  fire- 
work-maker 
for  causing:  an 
explosion  in  his 
work-room, 
whereby  a  per- 
son in  bis 
employ  was 
killed. 


No.  XVI. 

Indictment/or  manslaughter  against  afrework-maher  for  causing  an  explosion  in  his 
work-room^  whereby  a  person  in  his  employ  was  killed, 

CENTRAL  Criminal  Court, )      The  jurors  for  our  Lady  the 
to  wit.  j      Queen,  upon  their  oath,  pre- 

sent,  that  G.  M.,  late  of  the  pari^i  of  St.  George  the  Martyr,  ia 
the  borough  of  Southwark,  in  the  county  of  Surrey,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  labourer,  on  the 
first  day  of  October,  in  the  eleventh  year  of  the  reign  of  our  Sove- 
reign Lady  Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
Queen,  Defender  of  the  Faim,  with  force  and  arms,  at  the  parish 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  in  and  upon 
R.  M.,  in  the  peace  of  God  and  our  said  Lady  the  Queen  tnen 
and  there  being,  feloniously  did  make  an  assault,  the  said  R.  M* 
then  and  there  being  in  a  certain  room  there,  in  which  there  were 
divers  large  quantities  of  gunpowder,  fireworks,  and  other  explo- 
sive and  destructive  substances  and  things,  and  that  the  said  G.  M. 
did  then  and  there,  by  putting  and  placing  divers  of  the  said  fire- 
works close  to  a  certain  fire  there,  feloniously  cause  the  said  large 
(quantities  of  gunpowder,  fireworks,  and  other  explosive  and  destruc- 
tive substances  and  things  to  explode  and  burst,  and  by  the  means 
aforesaid,  did  then  and  there  mortally  burn  the  said  R.  M.  in  and 
upon  his  head,  face,  stomach,  sides,  back,  and  other  parts  of  his  body  ; 
thereby  then  and  there  giving  unto  the  said  R.  M.  divers  mortal 
burns  and  wounds  in  and  upon  his  head,  face,  stomach,  sides,  back, 
and  other  parts  of  his  body,  of  which  said  mortal  bums  and  wounds 
the  said  R.  M.,  on  and  from  the  said  first  day  of  October,  until 
the  second  day  of  the  same  month  of  October,  in  the  year  afcure- 
said,  as  well  at  the  parish  aforesaid  as  at  the  parish  of  St.  Thomas^ 
ui  the  borough  of  Southwark,  and  within  the  jurisdiction  of  the 
said  Court,  did  languish,  and  languishing  did  live,  and  then,  to  wit^ 
on  the  said  last-mentioned  day,  at  the  parish  last  aforesaid*  and 
within  the  jurisdiction  of  the  said  Court,  the  said  R.  M .,  of  the 
mortal  burns  and  wounds  aforesaid  did  die;  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  G.  M*^ 
him,  the  said  R.  M.,  in  manner,  and  by  the  means  aforesaid,  fekn 
oiously  did  kill  and  slay,  against  the  peace,  &c. 


No.  XVIL 

Indietmenifor  manslaughter  against  the  engineer  qf  a  steam^boat,  for  so  nepUgeniif 
managing  the  engine  that  the  boiler  burst,  and  thereby  caused  the  death  tf  a 
passenger. 


Pr^edentt.    |^ENTRAL  Criminal  Court,!      The  jurors  for  our  I-ady  the 

No.  X VII.    ^^  ^^  ^^^'  J  Queen,  upon  their  oath,  present^ 

Indictment  for  that  Henry  Robert  Heasman,  late  of  the  parish  of  Saint  Martin-in- 

manslaughter    the-Fields,  in  the  county  of  Middlesex,  and  within  the  jurisdiction 
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of  the  said  Court,  engineer,  on  the  twenty-seventh  day  of  Augnst,    p^teedentg. 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-      . 

sefVen,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  JSrin^w^Ua 
the  jurisdiction  at  the  said  Court,  was  employed  as  an  engineer  in  8teaii>-boac  for 
and  on  board  a  certain  steam-boat  called  the  Cricket,  then  and  there  so  negligently 
floating  on  the  waters  of  a  certain  river  called  the  Thames,  there  ™'?^'Jg,f2,e 
situate,  in  and  on  board  which  said  steam-boat  there  then  were  divers,  boU^^bont* 
to  wit  one  hundred,  of  her  M ajesty^s  liege  subjects,  as  he  the  said  and  thereby 
Henry  Robert  Heasman  then  and  there  well  knew ;  and  that  the  Jj*"*f*J^ 
add  Henry  Robert  Heasman,  as  such  engineer  as  aforesaid,  then  p^enger. 
and  there  had  and  took  upon  himself  the  care,  charge,  manage^ 
ment,  and  control  of  a  certain  steam-engine  and  boiler,  being  then 
and  there  in  and  attached  to  the  said  steam-boat,  for  the  purpose  of 
jftopeUing  the  same,  and  in  which  said  boiler  there  were  then  and 
there  divers  large  quantities  of  boiling  water,  whereby  to  generate 
^team,  whereby  to  work  the  said  steam-engine,  as  the  said  Henry 
Robert  Heasman  then  and  there  well  knew ;  and  that  it  then  and 
there  became  and  was  the  duty  of  the  said  Henry  Robert  Heasman, 
«s  such  engineer  as  aforesaid,  to  regulate  (he  quantity  and  amount  of 
steam  to  hs  generated  and  retain^  within  the  said  boiler,  during 
the  time  the  said  boiler  was  used  and  employed  for  the  purpose 
aforesaid,  according  to  the  strength  and  within  the  capacity  of  the 
said  boiler.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  Henry  Robert  Heasman,  on  the  day  aforesaid, 
in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
toad  within  the  jurisdiction  of  the  said  Court,  so  having  the  care, 
charge,  management,  and  control  of  the  said  boiler  as  aforesaid,  did 
wilfully  and  feloniously  neglect  and  omit  to  regulate  the  quantity 
and  amount  of  steam  then  and  there  being  generated  and  retained 
in  the  said  boUer,  according  to  the  strength  and  within  the  capacity 
of  the  said  boiler ;  and  did  then  and  there  wilfully,  negligently,  and 
feloniously  permit  and  suffer  a  much  larger  amount  of  steam,  to  wit, 
10,000  cubic  feet  of  steam,  to  be  generated  and  retained  within  the 
aald  boiler  than  the  said  boiler  was  strong  enough  to  contain  and 
bear,  and  capable  of  containing  and  beuing ;  and  that  the  said 
Henry  Robert  Heasman  did  then  and  there,  by  his  said  negligence 
in  so  permitting  and  suffering  the  said  generation  and  retention  of 
ateam  within  the  said  boiler,  more  than  the  said  boiler  was  strong 
enough  to  contain  and  bear,  and  capable  of  containing  and  bearing 
as  aforesaid,  unlawfully  and  feloniously  cause  the  said  boiler  to 
burst,  and  did  then  and  there,  by  means  of  the  said  bursting  of  the 
said  boiler,  with  force  and  arms  unlawfully  and  feloniously  make 
an  assault  upon  one  Thomas  Shed,  the  younger,  in  the  peace  of 
God  and  our  said  Lady  the  Queen,  on  hoard  the  said  steam-boat 
then  and  there  lawfully  being,  and  him,  the  said  Thomas  Shed, 
down  upon  and  against  the  pauks,  iron,  and  timbers  of  the  said 
steam-boat,  called  the  Cricket,  then  and  there  unlawfully  and  felo- 
niously did  cast  and  throw,  thereby  then  and  there  giving  to  the 
said  Thomas  Shed  one  mortal  fracture  of  his  skull,  of  which  said 
mortal  fracture  of  his  skull  the  said  Thomas  Shed  then  and  there 
died.  And  so  the  jurors  aforesaid,  upon  their  6ath  aforesaid,  do 
say  that  the  said  Henry  Robert  Heasman,  on  the  day  aforesaid,  and 
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PncedmiM.  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afofesaid, 
•— -        and  within  the  jurisdiction  of  the  said  Court,  the  said  Thomas 

Indictment  for  Shed,  in  manner  aforesaid,  unlawfully  and  fdoniously  did  kill  and 

manslaughter    slay,  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 

against  the         dignity. 

SSm^loaL&c.  Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
'  said,  do  ftirther  present,  that  the  said  Henry  Rooert  Heasman,  after- 

Second  Count  ^aj-jg^  to  wit,  on  the  day  aforesaid,  and  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Court,  being  then  and  there  the  engineer  in  and  on  board 
the  said  steam-boat  called  the  Cricket,  then  and  there  floating  on  the 
waters  of  the  said  river  called  the  Thames,  there  situate,  and  on 
board  which  said  stearo-boat  there  were  then  and  there  divers 
lar^e  numbers  of  her  Majesty'^s  liege  subjects,  as  the  said  Henry 
Robert  Heasman  then  and  there  well  knew,  had  and  took  upon 
himself,  as  such  engineer  as  aforesaid,  the  care,  charge,  management* 
and  control  of  a  certain  steam-engine  and  boiler,  then  and  there  being 
in  and  on  board  the  said  steam-boat,  and  in  which,  the  said  last- 
mentioned  boiler,  there  were  then  and  there  divers  large  quantities  of 
boiling  water,  for  the  purpose  of  generating  steam,  and  thereby 
working  the  said  endne,  and  that  it  then  and  there  became  and  was 
the  duty  of  the  said  Henry  Robert  Heasman  then  and  there  so  to 
regulate,  manage,  and  control  the  said  last-mentioned  boiler  as  that 
all  the  surplus  quantity  of  steam  generated  and  made  within  the 
said  last-mentioned  boiler,  beyond  such  quantity  of  steam  as  the  said 
last-mentioned  boiler  was  capable  of  containing,  bearing,  and  retain- 
ing, might,  from  time  to  time,  and  at  all  times,  so  often  as  might  be 
necessary,  escape  from  and  out  of  the  said  last-mentioned  boiler, 
through  and  by  means  of  certain,  to  wit,  four,  safety-valves,  which 
were  then  and  there  made  and  constructed  in  the  said  last-mentioned 
boiler,  for  such  purpose  as  the  said  Henry  Robert  Heasman  then 
and  there  well  knew.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Henry  Rooert  Heasman, 
on.  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  so 
then  and  there  having  the  care,  charge,  management,  and  control  of 
the  said  last-mentioned  boiler  as  last  aforesaid,  did  then  and  there 
wilfully  and  feloniously  neglect  to  regulate  the  quantity  and 
amount  of  steam  then  and  there  generated  and  contained  within  the 
said  last-mentioned  boiler  as  last  aforesaid,  and  did  then  and  there 
negligently,  wilfully,  and  feloniously  permit  and  suffer  a  larger 
quantity  and  amount  of  steam  to  he  accumulated,  confined,  and 
retained  within  the  said  last-mentioned  boiler  than  the  said  last- 
mentioned  boiler  was  capable  of  containing  and  bearing,  whereby  it 
then  and  there  became  and  was  necessary  that  the  said  last- 
mentioned  steam  should  escape  from  and  out  of  the  said  last- 
mentioned  boiler,  through  and  by  means  of  the  said  safety-valves, 
or  one  of  them.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Henry  Robert  Heasman,  weU 
knowing  the  premises,  wilfully  and  feloniously  did  neglect  so  to 
regulate,  manage,  and  control  the  said  last*mea»tioiied  boikr,  as  that 
the  said  last-mentioned  steam  could  escape  from  and  out  of  the  said 
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last-mentioned  boiler,  through  and  by  means  of  the  said  four  safety-    Prectdmu. 

valves,  or  one  of  them,  and  did  then  and  there,  by  means  of  his  said        

negligence,  as  in  this  count  aforesaid,  unlawfully  and  feloniously  i^fctm«it^for 
cause  the  said  last-mentioned  boiler  to  burst,  and  did  then  and  there,  manslaogliter 
by  means  of  the  said  last-mentioned  bursting  of  the  said  boiler,  sgainst  the 
with  force  and  arms,  unlawfully  and  feloniously  make  an  assault  J|2[^*bo2f  &c 
upon  the  said  Thomas  Shed,  and  him  the  said  Thomas  Shed,  down  '  ^°^'      ' 
upon  and  against  the  planks,  iron,  and  timbers  of  the  said  steam- 
boat,   called   the  Cricket,   then  and    there    unlawfully  and  felo- 
niously did  cast  and  throw,  thereby  then  and  there  giving  to  the 
said  I'homas  Shed  one  mortal  fracture  of  his  skull,  of  which  said 
last-mentioned  mortal  fracture  the  said  Thomas  Shed  then  and 
there  died.     And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  Henry  Robert  Heasman,  on  the  day  and  year 
last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Court,  the  said  Thomas  Shed,  in 
manner  last  aforesaid,  unlawfully  and    feloniously  did   kill   and 
slay,  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dipjity. 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Third  Count 
do  further  present,  that  the  said  Henry  Robert  Heasman,  afterwards, 
to  wit,  on  the  day  aforesaid,  and  in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  Court,  being  then  and  there  the  engineer  in  and  on  board  the 
said  steam-boat  called  the  Cricket,  then  and  there  floating  on  the 
waters  of  a  certain  river  called  the  Thames,  there  situate,  and  in  and 
on  board  which  said  steani-boat  there  were  then  and  there  divers  large 
numbers  of  her  Majesty'^s  liege  subjects,  as  the  said  Henry  Robert 
Heasman  then  and  there  well  knew,  was  entrusted  with,  and  then 
and  there  took  upon  himself,  as  such  engineer  as  aforesaid,  the 
care,  charge,  management,  and  control  of  a  certain  steam-engine 
and  boiler,  then  and  there  being  in  and  on  board  the  said  steam-boat, 
and  in  which  said  last-mentioned  boiler  there  were  then  and  there 
divers  large  quantities  of  water,  by  the  boiling  of  which  water  divers 
large  quantities  of  steam  were  then  and  there  continually  ascending 
and  arising,  and  being  generated  and  made  within  the  said  last- 
mentioned  boiler,  and  that  the  said  last  mentioned  boiler  was  then  and 
there  made  and  constructed  with,  and  then  and  there  had  certain,  to 
wit,  four,  safety-valves  and  openings,  through  which  all  such  steam 
within  the  said  last-mentioned  boiler,  so  being  generated  and  made  as 
last  aforesaid,  beyond  such  steam  as  the  said  last-mentioned  boiler 
was  capable  of  holding  and  containing,  and  was  strong  enough  to 
hold  and  contain,  might  and  could  and  would,  from  time  to  time, 
escape  and  find  vent  from  and  out  of  the  said  last-mentioned  boiler, 
without  hurt  or  damage  to  any  of  her  Majesty'^s  liege  subjects ;  all 
which  premises  the  said  Henry  Robert  Heasman  then  and  there 
well  knew.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  say,  that,  on  the  day  and  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  Court,  and  whilst  divers  large  quantities  of  steam  were  being 
generated  and  made  in  the  said  last-mentioned  boiler,  as  in  this 
count  aforesaid,  the    said  Henry  Robert  Heasman  wilfully  and 


Itr  APPENDIX. 

Prmtdrnta.  feloDiously  did  close^  tie  down,  fasten,  and  keep  closed,  tied  down, 
No"xviI  ^"^^  fastened  the  said  four  safety-^valves  of  the  said  last-mentioned 
ladictment  for  boiler,  and  by  such  closing,  tyinff  down,  and  fastening,  and  keepinj^ 
manalaiu^ter  closed,  tied  down,  and  fastened  the  said  safety-valves,  did  then  and 
■8«M**ke  there  hinder  and  prevent  the  said  steam,  so  being  generated  and 
Smm^^ty&c.  ™A^e  ^^  ^1^6  said  last-mentioned  boiler  as  last  aforesaid,  from  then 
and  there  escaping  and  finding  vent  from  and  out  of  the  said  last- 
mentioned  boiler,  as  it  might  and  ought  and  otherwise  would  then 
and  there  have  done,  and  thereby  and  by  means  of  the  premises  in 
this  count  aforesaid,  the  said  Henry  Robert  Heasman  did  then  and 
there  unlawfully  and  feloniously  cause  the  said  last-mentioned 
boiler  to  burst,  and  did  then  and  there,  and  by  the  means  last  afbre^ 
said,  with  force  and  arms,  unlawfully  and  feloniously  make  an 
assault  upon  the  said  Thomas  Shed,  and  him,  the  said  Thomas  Shed, 
down  upon  and  against  the  planks,  iron,  and  timbers  of  the  said 
steam-boat  called  the  Cricket,  then  and  there  unlawfully  and 
feloniously  did  cast  and  throw,  tl^reby  then  and  there  giving  to 
the  said  Thomas  Shed  one  mortal  fracture  of  his  skull,  of  which 
said  last-mentioned  mortal  fracture  the  said  Thomas  Shed  then  and 
there  died.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  Henry  Robert  Heasman,  on  the  day  and  year 
last  aforesaid,  at  the  parisn  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Court,  the  said  Thomas  Shed, 
in  manner  last  aforesaid,  unlawfully  and  feloniously  did  kill  and 
slay,  against  the  peace  of  our  said  Hady  the  Queen,  her  crown  and 
dignity. 
Fonith  Count  Fourth  Count.— And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Henry  Rooert  Heasman,  after- 
wards, to  wit,  on  the  day  aforesaid,  and  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Court,  being  such  engineer  as  aforesaid,  was  entrusted 
with,  and  then  and  there  took  upon  himself  the  care^  management, 
and  control  of  a  certain  steam-engine  and  boiler,  then  and  there 
being  in  the  said  steam-boat  called  the  Cricket^  in  which  said  last- 
mentioned  boiler  was  then  and  there  a  large  quantity,  to  wit,  10,000 
cubic  feet,  of  steam ;  and  it  then  and  there  be:^me  and  was  the  duty 
of  the  said  Henry  Robert  Heasman  to  provide  for  and  secure  tlie 
escape  of  a  certain  quantity,  to  wit,  5,000  cubic  feet,  of  the  said 
steam,  from  and  out  of  the  said  last-mentioned  boiler,  in  order  to 
prevent  the  bursting  of  the  said  last-mentioned  boiler  from  the  pres- 
sure of  the  said  steam.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Henry  Robert  Heasman, 
well  knowing  the  premises,  but  wilfuUy  and  feloniously  neglecting 
his  duty  in  that  behalf,  did  not  then  and  there  provide  for  or  secure 
the  escape  of  the  said  part  of  the  said  steam  from  and  out  of  the 
said  last-mentioned  boiler,  but,  on  the  contrary  thereof,  wilfully, 
negligently,  and  feloniously  did  permit  and  suffer  the  said  quantity, 
to  wit,  10,000  cubic  feet,  of  steam  to  be  and  remain  in  the  said  last- 
mentioned  boiler,  by  means  of  the  retention  of  which  said  steam  in 
the  said  Iast*mentioned  boiler,  and  the  pressure  thereof,  the  said 
last-mentioned  boiler  did  then  and  there  burst  and  explode,  and, 
by  force  of  the  said  bursting  and  explosion,  the  said  Thomas  Shed, 
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then  and  there  lawfully  being  on  board  of  the  said  steam^boat,  was    Pne§imi$. 

then  and  there  thrown  and  cast  down  upon  and  against  the  planks,        

iron,  and  timber  of  the  said  steam-boat,  by  which  said  throwing  i^j^^CTt'ftir 
and  casting  of  the  said  Thomas  Shed  down  upon  and  against  the  manslaagliter 
planks,  iron,  and  timbers  of  the  said  steam-boat,  in  manner  last  against  the 
aforesaid,  he,  the  said  Henry  Robert  Heasman,  did  then  and  there  JJ^jamtboatte 
wilfully  and  feloniously  give  to  the  said  Thomas  Shed  one  mortal "  ^*™" 
fracture  of  his  skull,  of  which  said  last-mentioned  mortal  fracture 
the  said  Thomas  Shed  then  and  there  died.     And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  Henry 
Robert  Heasman,  on  the  day  and  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  Court,  the  said  Thomas  Shed,  in  manner  last  aforesaid,  unlaw- 
fully  and  feloniously  did  kill  and  ^y,  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- Fifth  Comiti 
said,  do  further  present,  that  the  said  Henry  Robert  Heasman,  after- 
wards,  to  wit,  on  the  day  aforesaid,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Court,  did  wilfully  and  feloniously  close,  tie  down,  and 
fasten,  and  did  keep  closed,  tied  down,  and  fastened,  certain,  to  wit, 
four,  safety-valves  of  a  certain  boiler,  in  which  said  last-mentioned 
boiler  divers  large  quantities,  to  wit,  10,000  cubic  feet,  of  steam, 
beyond  such  quantity  of  steam  as  the  said  last- mentioned  boiler  was 
capable  of  bearing,  were  then  and  there  accumulated,  confined,  and 
retained,  and  that  thereby,  and  by  means  of  the  premises  in  this 
count  mentioned,  the  said  Henry  Robert  Heasman  did  then  and 
there  unlawfully  and  feloniously  cause  the  said  last-mentioned  boiler 
to  burst,  and  did  then  and  there,  and  by  the  means  last  aforesaid, 
with  force  and  arms,  unlawfully  and  feloniously  make  an  assault 
upon  the  said  Thomas  Shed,  and  him,  the  said  Thomas  Shed,  down 
upon  and  against  the  planks,  iron,  and  timbers  of  a  certain  steam- 
boat called  the  Cricket,  then  and  there  being,  then  and  there  unlaw- 
fully and  feloniously  did  cast  and  throw,  thereby  then  and  there 
givmg  to  the  said  Thomas  Shed  one  mortal  fracture  of  his  skull,  of 
which  said  last-mentioned  mortal  fracture  the  said  Tliomas  Shed 
then  and  there  died.  And  so  the  jurors  aforesaid,  upon  their  oath 
ilforesaid,  do  say,  that  the  said  Henry  Robert  Heasman,  on  the  day 
and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  Court,  the  said  Thomas 
Shed,  in  manner  last  aforesaid,  unlawfully  and  feloniously  did 
kill  and  slay,  against  the  peace  oi  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Sixth  Count — And  the  jurors  aforesaid,  upon  their  oath  afore-  sixth  Count 
said,  do  further  present,  that  the  said  Henry  Rooert  Heasman,  after- 
wards, to  wit,  on  the  day  aforesaid,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Court,  did  wilfully  and  feloniously,  by  causing  to  be 
made  and  generated  within  a  certain  boiler,  and  by  keeping  and 
retaining  within  the  said  last-mentioned  boiler  divers  large  quanti- 
ties, to  wit,  10,000  cubic  feet,  of  steam  more  than  the  said  last-men- 
tioned boiler  was  strong  enough  and  able  to  contain  and  bear  cause 
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Precedentt.    the  said  last-mentioned  boiler  to  burst,  and  did  then  and  there,  and 
"^TT     ^y  ^^^  means  last  aforesaid,  with  force  and  arms,  unlawfully  and 
Ijidfccment  for  feloniously  make  an  assault  upon  the  said  Thomas  Shed,  and  him, 
manslaughter    the  said  Thomas  Shed,  down  upon  and  against  the  planks,  iron, 
against  the       and  timbers  of  a  certain  steam-boat  called  the  Cricket,  then  and 
8tSm-iJ)at,&c,  ^^^^^  being,  then  and  there  unlawfully  and  feloniously  did  cast  and 
'  throw,  thereby  then  and  there  giving  to  the  said  Thomas  Shed  one 
mortal  fracture  of  his  skull,  of  which  said  last-mentioned  mortal  frac- 
ture the  said  Thomas  Shed  then  and  there  died.    And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Henry 
Robert  Heasman,  on  the  day  and  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  Court,  the  said  Thomas  Shed,  in  manner  last  aforesaid, 
unlawfully  and  feloniously  did  kill  and  slay,  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 
Seventh  Count      Seventh   Count. — And   the  jurors  aforesaid,   upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Henry  Robert  Heasman, 
afterwards,  to  wit,  on  the  day  aforesaid,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Court,  with  force  and  arms,  in  and  upon  one 
Thomas  Shed,  in  and  on  board  of  a  certain  steam-boat  called  the 
Cricket  then  and    there    lawfully  being,   did  make  an    assault, 
and  a  certain  boiler,  of  the  value  of  10/.,  then  6xed  in  the  said 
steam-boat,  and  then  and  there  containing  and  having  within  it 
divers  large  quantities,  to  wit,  ten  thousand  cubic  feet,  of  steam 
and  ten  thousand  cubic  feet  of  vapour,  wilfully  and  feloniously  did 
cause  to  burst  at,  upon,  and  against  the  said  Thomas  Shed,  and 
thereby  and  by  means  of  the  force  and  violence  of  the  said  steam 
and   vapour  rushing  and  escaping  from  the  said  last-mentioned 
boiler,  and  by  means  of  the  broken  parts  of  the  boiler,  so  then  and 
there  burst  as  last  aforesaid,  the  said  Thomas  Shed  then  and  there 
unlawfully  and  feloniously  did  cast    and  throw  down  upon  and 
against  the  planks,  iron,  and  timbers  of  the  said  steam-boat  called 
the  Cricket,  then  and  there  being,  thereby  then  and  there  giving 
to  the  said  Thomas  Shed   one  mortal  fracture  of  his  skull,  of 
which  said  last-mentioned  mortal  fracture  the  said  Thomas  Shed 
then  and  there  died.     And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  Henry  Robert  Heasman,  on  the  day 
and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore* 
said,  and  within  the  jurisdiction  of  the  said  Court,  the  said  Thomas 
Shed,  in  manner  last  aforesaid,  unlawfully  and  feloniously  did  kill 
and  slay,  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 
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STATUTES  AND  PARTS  OF  STATUTES 

AFFECTING   THB  CBIMIKAL   LAW  PASSED   IN  THE  SESSION    OF 
PABLIAMBNT  OF  1848. 


SECURITY  OF  THE  CROWN  AND  GOVERNMENT. 

llTH  Vict.  Cap.  XII. 

An  Act  for  the  better  Security  of  the  Crown  and  Government  of  the 
United  Kingdom.'^iAj^Til  22,  1848.) 

WHEREAS  by  an  Act  of  the  Parliament  of  Great  Britain 
passed  in  the  thirty-sixth  year  of  the  reign  of  his  late 
Majesty  King  Greor^  the  Third,  intituled  "An  Act  for  the  36  Geo.  3,  c  7. 
Safety  and  Preserration  of  his  Majesty's  Person  and  Government 
against  treasonable  and  seditious  Practices  and  Attempts,^  it  was 
among  other  things  enacted,  that  if  any  person  or  persons  whatso- 
ever, after  the  day  of  the  passing  of  that  Act,'  during  the  natural 
life  of  his  said  Majesty,  and  until  the  end  of  the  next  session  of 
Parliament  after  the  demise  of  the  Crown,  should,  within  the  realm 
or  without,  compass,  imagine,  invent,  devise,  or  intend  death  or 
destruction,  or  any  bodily  harm  tending  to  death  or  destruction, 
maim  or  wounding,  imprisonment  or  restraint  of  the  person  of  his 
said  Majesty,  his  heirs  or  successors,  or  to  deprive  or  depose  him  or 
them  from  the  style,  honour,  or  kingly  name  of  the  imperial  crown 
of  this  realm  or  of  any  other  of  his  said  Majesty ''s  dominions  or 
countries,  or  to  levy  war  against  his  said  Majesty,  his  heirs  and 
successors,  within  this  realm,  in  order,  by  force  or  constraint,  to 
compel  him  or  them  to  change  his  or  their  measures  or  counsels,  or 
in  order  to  put  any  force  or  constraint  upon  or  to  iptimidate  or 
overawe  both  Houses  or  either  House  of  Parliament,  or  to  move  or 
stir  any  foreigner  or  stranger  with  force  to  invade  this  realm  or  any 
other  of  his  said  Majesty's  dominions  or  countries  under  the  obei- 
sance of  his  said  Majesty,  his  heirs  and  successors,  and  such 
compassings,  imaginations,  inventions,  devices,  or  intentions,  or 
any  of  them,,  should  express,  utter,  or  declare,  by  publishing  any 
printing  or  writing,  or  by  any  overt  act  or  deed,  being  legally  con- 
victed thereof,  upon  the  oaths  of  two  lawful  and  credible  witnesses, 
upon  trial^  or  otherwise  convicted  or  attainted  by  due  course  of  law, 
then  every  such  person  or  persons  so  as  aforesaid  offending  should 
be  deemed,  declared,  and  adjudged  to  be  a  traitor  and  traitors,  and 
should  suffer  pains  of  death,  and  also  lose  and  forfeit  as  in  cases  of 
high  treason ;  and  whereas  by  an  Act  of  Parliament  passed  in  the 
fifty-seventh  year  of  the  same  reign,  intituled  "  An  Act  to  make  57  Geo.  3,  c.  6. 
perpetual  certain  Parts  of  an  Act  of  the  thirty-sixth  year  of  his 
present  Majesty,  for  the  Safety  and  Preservation  of  his  Majesty's 
Person  and  Grovernraent  against  treasonable  and  seditious  Practices 
and  Attempts,  and  for  the  Safety  and  Preservation  oi  the  Person  of 
his  Royal  Highness  the  Prince  Regent  against  treasonable  Prac- 
VOL.  u*  i 
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After  passing 
of  this  Act, 
provisions  of 
36  Geo.  3,  c.  7, 
and  67  Geo.  3, 
c.  6,  repealed, 
except  as  to 
offences  against 
the  person  of 
the  sovereign. 


So  much  of 
36  Geo.  3,c.7, 
made  perpetual 
by  57  Geo.  3, 
c.6,a8  is  not  re- 
pealed, extend, 
cd  to  Ireland. 

Offences  de- 
clared felonies 
by  this  Act  to 
be  punishable 
by  transporta- 
tion or  impri. 
sonment 


tices  and  Attempts,^  all  the  hereinbefore  recited  provisions  of  the 
said  Act  of  the  thirty-sixth  year  of  his  said  Majesty's  reign  which 
relate  to  the  heirs  and  successors  of  his  said  Majesty,  the  sovereigns 
of  these  realms,  were  made  perpetual;  and  whereas  doubts  are 
entertained  whether  the  provisions  so  made  perpetual  were  by  the 
last-recited  Act  extendea  to  Ireland;  And  whereas  it  is  expedient 
to  repeal  all  such  of  the  provisions  made  perpetual  by  the  last- 
recited  Act  as  do  not  relate  to  oiFences  against  the  person  of  the 
sovereign,  and  to  enact  other  provisions  instead  thereof  applicable 
to  all  parts  of  the  United  Kingdom,  and  to  extend  to  Ireland  such 
of  the  provisions  of  the  said  Acts  as  are  not  hereby  repealed  :  Be  it 
therefore  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal^ 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the  passing  of  this  Act 
the  provisions  of  the  said  Act  of  the  thirty-sixth  year  of  the  reign 
of  King  George  the  Third,  made  perpetual  by  the  said  Act  of  the 
fifty-seventh  year  of  the  same  reign,  and-  all  the  provisions  of  the 
last-mentioned  Act  in  relation  thereto,  save  such  of  the  same  respec- 
tively as  relate  to  the  compassing,  imagining,  inventing,  devising, 
or  intending  death  or  destruction,  or  any  bodily  harm  tending  to 
death  or  destruction,  maim  or  wounding,  imprisonment  or  restraint 
of  the  person  of  the  heirs  and  successors  of  his  said  Majesty  King 
George  the  Third,  and  the  expressing,  uttering,  or  declaring  of 
such  compassings,  imaginations,  inventions,  devices,  or  intentions, 
or  any  of  them^  shall  be  and  the  same  are  hereby  repealed. 

II.  And  be  it  declared  and  enacted,  that  such  of  the  said  recited 
provisions  made  perpetual  by  the  said  Act  of  the  fifty-seventh  year 
of  the  reign  of  King  George  the  Third  as  are  not  hereby  repealed 
shall  extend  to  and  be  in  force  in  that  part  of  the  United  Kingdom 
called  Ireland. 

III.  And  be  it  enacted,  that  if  any  person  whatsoever  after  the 
passing  of  this  Act  shall,  within  the  United  Kingdom  or  without, 
compass,  imagine,  invent,  devise,  or  intend  to  deprive  or  depose  our 
most  gracious  Lady  the  Queen,  her  heirs  or  successors,  from  the 
style,  honour,  or  royal  name  of  the  imperial  crown  of  the  United 
Kingdom,  or  of  any  other  of  her  Majesty's  dominions  and  countries, 
or  to  levy  war  against  her  Majesty,  her  heirs  or  successors,  within 
any  part  of  the  United  Kingdom,  in  order  by  force  or  constraint  to 
compel  her  or  them  to  change  her  or  their  measures  or  counsels,  or 
in  order  to  put  any  force  or  constraint  upon  or  in  order  to  intimi- 
date or  overawe  both  Houses  or  either  House  of  Parliament,  or  to 
move  or  stir  any  foreigner  or  stranger  with  force  to  invade  the 
United  Kingdom  or  any  other  her  Majesty's  dominions  or  countries 
under  the  obeisance  of  her  Majesty,  her  heirs  or  successors,  and  such 
compassings,  imaginations,  inventions,  devices,  or  intentions,  or  any 
of  them,  shall  express,  utter,  or  declare,  by  publishing  {my  printing 
or  writing,  or  by  open  and  advised  speaking,  or  by  any  overt  act 
or  deed,  every  person  so  oiFending  shall  be  guilty  of  jelony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beycmd  the  seas  for  the  term  of  his  or  her 
natural  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
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imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
bard  labour,  as  the  Court  shall  direct. 

IV.  Provided  always,  and  be  it  enacted,  that  no  person  shall  be  Time  within 
prosecuted  for  any  felony  by  virtue  of  this  Act  in  respect  of  such  which  prose- 
compassings,   imaginations,  inventions,   devices,  or  intentions  as  ^"Jj^^'^J.^^  *^ 
aforesaid,  m  so  far  as  the  same  are  expressed,  uttered,  or  declared  warrant  issued, 
by  open  and  advised  speaking  only,  unless  information  of  such  com-  &c. 
passings,  imaginations,  inventions,  devices,  and  intentions,  and  of 

the  words  by  which  the  same  were  expressed,  uttered,  or  declared, 
shall  be  given  upon  oath  to  one  or  more  justice  or  justices  of  the 
peace,  or  to  any  sheriff  or  steward,  or  sheriff  substitute  or  steward 
substitute,  in  Scotland,  within  six  days  after  such  words  shall  have 
been  spoken,  and  unless  a  warrant  for  the  apprehension  of  the 
person  by  whom  such  words  shall  have  been  spoken  shall  be  issued 
within  ten  days  next  after  such  information  shall  have  been  given 
as  aforesaid,  and  unless  such  warrant  shall  be  issued  within  two 
years  next  after  the  passing  of  this  Act ;  and  that  no  person  shall  be 
convicted  of  any  such  compassings,  imaginations,  inventions,  devices, 
or  intentions  as  aforesaid,  in  so  far  as  the  same  are  expressed,  uttered, 
or  declared  by  open  or  advised  speaking  as  aforesaid,  except  upon 
his  own  confession  in  open  court,  or  unless  the  words  so  spoken  shall 
be  proved  by  two  crediole  witnesses. 

V.  And  be  it  enacted,  that  it  shall  be  lawful,  in  any  indictment  in  indictments 
for  any   felony   under  this   Act,  to  charge  against   the  offender  more  than  one 
any  number  of  the  matters,  acts,   or  deeds  by  which  such   com-  Jg^chwed*^ 
passings,  imaginations,  inventions,  devices,  or  intentions  as  afore- 

said,  or  any  of  them,  shall  have  been  expressed,  uttered,  or 
declared. 

VL  Provided  always,  and  be  it  enacted,  that  nothing  herein  con-  Nothing  herein 
tained  shall  lessen  the  force  of  or  in  any  manner  affect  any  thing  ^9  ^^*^^  V^^ 
enacted  by  the  statute  passed  in  the  twenty-fifth  year  of  King  J^  £U^y^3  ^  g 
Edward  the  Third,  "  A  Declaration  which  Offences  shall  be  ad- 
judged Treason." 

VII.  Provided  also,  and  be  it  enacted,  that  if  the  facts  or  matters  indictments  for 
alleged  in  an  indictment  for  any  felony  under  this  Act  shall  amount  felony  under 
in  law  to  treason,  such  indictment  shall  not  by  reason  thereof  be  [hou~h  the^*^' 
deemed  void,  erroneous,  or  defective ;  and  if  the  facts  or  matters  facts^may 
proved  on  the  trial  of  any  person  indicted  for  any  felony  under  this  amount  to 
Act  shall  amount  in  law  to  treason,  such  person  shall  not  by  reason  ^'^«*^"' 
thereof  be  entitled  to  be  acquitted  of  such  felony ;  but  no  person 

tried  for  such  felony  shall  be  afterwards  prosecuted  for  treason  upon 
the  same  facts* 

VIII.  And   be  it  enacted,   that  in   the  case  of  every  felony  As  to  the 
punishable  under  this  Act,  every  principal  in  the  second  degree  and  punishment  of 
every  accessary  before  the  fact  shdl  be  punishable  in  the  same  J^^*^^J,®jf 
manner  as  the  principal  in  the  first  degree  is  by  this  Act  punish-  after  the  fact. 
able ;  and  every  accessary  after  the  fact  to  any  such  felony  shall  on 
conviction  be  hable  to  be  imprisoned,  with  or  without  hard  labour, 

for  any  term  not  exceeding  two  years. 

IX.  Provided  always,  and  lie  it  enacted,  that  no  person  com-  Felonies  under 
mitted  for  trial  in  Scotland  for  any  offence  under  this  Act  shall  be  I'^^'H'JlJ^'nQj 
entitled  to  insist  on  liberation  on  bail,  unless  with  consent  of  the  b^iab^,  except 
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as  provided  hf  pafalic  prosecutor,  or  bj  warrsnt  of  the  High  Court  or  Clfcuit 
^  7^  ^"'  ^  Court  of  Justiciary,  in  such  and  the  like  manner  and  to  the  tune 
^*  ^^  cflfect  as  is  provided  by  an  Act  passed  in  the  session  of  Parliament 

holden  in  the  fifth  and  sixth  years  of  the  reign  ot  his  Majesty 
King  Greorge  the  Fourth,  intituled  **  An  Act  to  povide  that  Per- 
sons accus^  of  Porgerr  in  Scotland  shall  not  be  entitled  to  Bail, 
Trial  to  take  Unless  in  certain  Cases ;  but  the  trial  of  any  person  so  comnoitted, 
place  in  terms  and  whether  liberated  on  bail  or  not,  shall  in  all  cases  be  proeeeded 
til^plrifa^rat  ^^^  ^^  brought  to  a  condusion  under  the  Kke  certification  and 
of  1701.  conditions  as  if  intimation  to  fix  a  diet  for  trial  had  been  made  to 

the  public  j>rosecutor  in  terms  of  an  Act  passed  in  the  Seottidi 
Parliament  in  the  year  one  thousand  seven  hundred  and  one,  inti* 
tuled    *<  An   Act.  for  preventing  wrongous   Imprisonment,    and 
against  undue  Ddays  in  Trials.** 
No  C08U  X.  And  be  it  enacted,  that  it  shall  not  be  lawful  for  any  Court 

prowcMtions     ^^^re  which  any  person  shall  be  prosecuted  or  tried  for  any  fdony 
under  this  Act.  under  this  Act  to  order  payment  to  the  prosecutor  or  the  witnesses 
of  any  costs  which  shall  be  incurred  in  preferring  or  prosecuting 
any  such  indictment. 
Act  may  be  Al.  And   be  it  enacted,  that  this  Act  may  be   amended  ot 

amended,  &c.    repealed  by  any  Act  to  be  passed  during  the  present   session   of 
Parliament. 
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